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Michaelmas  Term,  27Tn  Victoria. 


BEFOBE  THE  BIQHT  HON. 

THE  LORD  CHIEF  BARON  POLLOCK, 

Mr.  baron  BRAMWELL,  Mr.  BARON  CHANNELL, 
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THE  FIRST  FOUR  DAYS  OF  TERM. 


Tuesday,  3rd  November  1868. 


Lard  Chief  Baron. — Mr.  Attorney  General,  the  ordinary  practice  Application  for 
of  the  Court  is  to  take  the  peremptory  paper  the  first  thing  on  the  J^*Jf  *^^Y 
second  day  of  Term,  but  I  presume  that  you  are  in  attendance  on  j^  g^t  y^^, 
the  business  of  Her  Majesty,  and  you  are  therefore  entitled  to  Days  of  Term. 

pre-audience.      If  you  have  anything  to  move,  the  Court   will        

hear  you. 

JUr.  Attorney  General. — I  thank  your  Lordship.  My  Lord,  I 
have  come  here  to  apply  to  your  Lordships  not  at  present  to  go 
into  any  motion  which  will  involve  any  lengthened  argument  or 
discussion,  but  I  come  to  ask  your  Lordships  to  give  me  a  longer 
than  the  ordinary  time  of  four  days  for  the  purpose  of  making,  if 
it  should  become  eventually  necessary,  a  motion  for  a  new  trial  in 
the  case  of  the  Attorney  General  v.  Sillem,  which  was  tried 
before  the  Summer  Assizes  before  the  Lord  Chief  Baron  con- 
cerning the  forfeiture  of  the  ship  ^^  Alexandra."  It  will  be  in 
his  Lordship's  recollection,  and  indeed  it  is  known  to  everybody, 
that  upon  that  occasion  his  Lordship  laid  down  the  views  which 
he  thought  ought  to  govern  the  jury  as  for  the  construction  of 
the  Act  of  Parliament  commonly  called  the  Foreign  Enlistment 
Act.  His  Lordship  did  so  in  a  manner  which  we  thought  was 
perfecdy  clear  and  intelligible  to  all  persons  who  heard  it.  There 
was  no  difference  whatever  in  the  understanding  of  his  Lordship's 
ruling  on  the  part  of  the  counsel  for  the  Crown,  and  we  have  no 
reason  to  suppose  that  it  was  viewed  otherwise  by  the  counsel  for 
the  claimants,  or  generally  understood  in  any  other  sense  than 
tliat  in  which  we  viewed  it.  At  the  end  of  the  trial,  and  before 
the  verdict,  we  proposed  in  the  usual  manner  and  complying  with  . 
form  to  offer  exceptions  to  that  ruling.  We  were  told,  however, 
that  it  was  not  at  all  necessary  to  stand  upon  form.  His  Lord- 
ship said,  ^'  I  will  accept  any  bill  of  exceptions  you  wish  to  tender/' 
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Application  for  And  accordingly  after  the  verdict,  but  not  before,  a  note  hastily 
^^^^^^j^  written  down  at  the  time  of  the  points  or  the  principal  points 
after  first  Four  which  we  understood  to  be  laid  down  was  handed  in,  and  then  it 
Days  of  Term,  was  said  by  his  Lordship  that  we  were  not  to  be  bound  by  what 
passed  on  that  occasion ;  that  time  might  be  taken  and  that  the 
thing  would  be  settled.     My  Lords,  of  course  we  were  in  hopes 
that  there  would   be   no   difficulty  at  all  in  settling  a  bill   of 
exceptions.    It  is  a  point  of  very  great  importance,  and  most  fit  to 
be  raised  solemnly  by  exceptions  so  that  it  may  go  to  the  Court  of 
Error,  and  if  it  should  be  necessary  to  the  last  Court  of  Appeal. 
We  are  most  anxious  that  it  should  be  so  raised  and  so  determined, 
and  we  have  no  reason  to  doubt  that  the  other  side  are  equally  eo. 
But  hitherto  there  have  been  difficulties  in  arriving  at  any  form 
of  exceptions,  which  we  can  rely  upon  as  certain  to  receive  the 
signature  of  Ins  Lordship.     We  hope  that  those  difficulties   will 
V  be  overcome.    We  are  in  communication  at  the  present  time  with 

the  counsel  on  the  other  side,  who  have  in  their  possession  the 
form  of  exceptions  which  we  now  propose  to  endeavour  to  tender, 
and  we  trust  that  an  agreement  may  be  arrived  at  between 
ourselves  and  the  opposite  counsel,  or  if  that  should  not  happen 
that  his  Lordship  upon  being  applied  to  at  Chambers  in  the  usual 
way  will  be  able  to  settle  such  a  form  of  bill  of  exceptions  as  will 
raise  the  real  question  to  be  determined  in  a  manner  which  will 
be  satisfactory  to  both  parties  and  useful  to  the  public,  and  we 
infinitely  prefer — 

Lord  Chief  Baron, — Mr.  Attorney  General,  1  think  it  right  to 
slate  that  I  myself  see  no  prospect  whatever  of  any  change  in 
the  view  which  I  have  taken  as  to  what  is  my  duty  in  signing 
the  bill  of  exceptions.  The  correspondence  between  me  and  the 
late  learned  Attorney  General  probably  you  may  have  seen. 
Mr.  Attorney  General. — ^Yes,  my  Lord. 

Lord  Chief  Baron. — But  you  were  not  present  at  the  whole  of 
the  trial,  and,  so  far  from  my  laying  down  the  law,  as  the  bill  of 
exceptions  tendered  to  me  assumes,  I  took  particular  pains  to 
avoid  doing  anything  of  the  kind.  I  had  originally,  during  the 
course  of  Sir  Hugh  Cairns'  argument,  undoubtedly  entertained 
an  impression  (I  call  it  no  more)  that  all  the  expressions  of 
*'  equipping,  arming,  fitting,"  and  so  on,  probably  meant  the 
same  thing,  and  were  to  be  referred  to  the  verbiage  of  an  Act  of 
Parliament,  as  you  commonly  find  a  thing  cfiJled  "  ship  or 
'^  vessel,"  the  statute  no  doubt  in  that  case  meaning  precisely  the 
same  thing  by  the  one  and  the  other.  But  in  the  course  of  his 
address  to  the  jury,  the  late  Attorney  General  mentioned  a  case 
the  name  of  which  I  do  not  recollect.  I  think  it  is  in  5th  Curtis, 
or  the  6th  volume  of  some  Reports.  I  could  refer  to  it,  but  it  is 
not  desirable  now  to  take  up  the  time  by  doing  so,  and  that  was 
a  decision  in  an  American  Court,  with  an  appeal  to  the  Supreme 
Court,  where  the  decision  below  was  affirmed,  and  it  was  a  case 
where  the  vessel  was  completely  prepared  in  every  other  respect, 
but  that  she  was  not  armed.  When  I  came  to  sum  up  I  men- 
tioned that  case  to  the  jury,  commended  it  so  far  as  to  say  that 


I  adopted  it»  and  left  it  to  them,  and  pointed  out  that  what  AppUcatioD  for 
formerly  apparently  might  have  been  inferred  from  what  had  J**y^*°^?Y 
dropped  from  me  in  the  course  of  the  address  of  counsel  was  not  ^^^  |^t  Four 
what  I  told  them  was  the  law;  and   1  finally  left  the  question  to  Days  of  Term. 

them  in  the  alternative,  using  the  very  words  of  the  Act  of  Par-        

liament,  **  If  you  think  that  this  vessel  was  armed  or  equipped  or 
•*  fitted  out,  or  was  intended  to  be  armed  or  fitted  out  or  equipped, 
'*  then  your  verdict  must  be  for  the  Crown ;  if  not,  for  the  de- 
**  fendant.^  Now,  the  Attorney  General  presented  to  me  a  bill 
of  exceptions,  by  which  I  purported  to  tell  the  jury  that  the 
vessel  must  be  armed,  and  that  if  it  was  not  armed  there  was  no 
ofifence.  I  not  only  did  not  so  tell  the  jury,  but  if  you  read  the 
short-hand  writer's  notes  which  were  furnished  to  me,  I  think  no 
person  can  have  any  doubt  but  that  I  left  the  question  as  I  am 
now  stating.  But,  Mr.  Attorney  General,  probably  all  the  object 
which  you  have  in  view  may  be  obtained  by  your  moving  without 
reference  to  the  bill  of  exceptions  at  alL  It  is  true  that  there 
was  no  point  reserved  at  the  trial,  so  as  to  give  you  a  right  of 
appeal  in  the  event  of  the  rest  cf  this  Court  concurring  with  me 
in  the  direction  which  I  gave  to  the  jury.  But  this  is  a  matter  of 
so  much  importance  that  I  do  not  know  whether  I  can  pledge  the 
Conrty  but  certainly  it  would  be,  I  think,  very  much  to  be  re« 
gretted,  however  unanimous  this  Court  might  be,  if  we  did  not 
give  you,  which  we  have  the  power  of  doing,  a  right  of  appeal  to 
the  Superior  Court 

Mr.  Attorney  General. — I  understand  that  your  Lordships  have 
no  power  by  the  Act  of  Parliament,  unless  there  be  a  difference 
of  opinion.    I  understand  that  you  have  no  power  at  all. 
Lard  Chief  Baron. — Mr,  Attorney  General,  that  is  not  so. 
Mr,  Attorney  General — No,  my  Lord,  I  misunderstood  what  my 
learned  friend  Mr.  Jones  said  to  me. 

Lord  Chief  Baron. — We  have  the  power  of  granting  you  an 
appeal,  and  I  must  say,  as  far  as  I  am  concerned,  that  however 
unanimous  the  Court  may  be,  and  however  strong  the  opinion,  if 
you  wish  to  have  an  appeal,  certainly  my  voice  would  be  in  favour 
of  giving  you  that  It  would  not  then  be  a  privilege,  it  would  be 
an  indulgence. 
Mr.  Attorney  General — I  am  much  obliged  to  your  Lordship. 
Lord  Chief  Baron. — The  questions  concerned  are  so  important 
that  I  think  we  ought  to  do  so;  but  I  do  not  know  whether  the 
other  members  of  the  Court  take  the  same  view. 

Mr.  Baron  Bramwell — I  understand  the  difficulty  to  be  this, 
that  the  Conmion  Law  Procedure  Act  does  not  apply  to  a  pro- 
ceeding of  this  nature. 
Mr.  Attorney  General. — Yes,  my  Lord. 

Mr.  Baron  BramwelL — This  Act  of  Parliament,  which,   to  a 
certain  extent,  assimilated  Crown  proceedings  to  civil  actions,  does 
not  comprehend  the  case  of  an  appeal  from  making  absolute  or 
discharging  a  rule. 
Mr.  Attorney  General — That  is  what  we  apprehend,  my  Lord. 
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Application  for      Mr,  Baron  Bramwell — Whether  that  is  so  or  not  is  open  to 
Leave  to  Move  ^^^  d^ubt. 

SeTtot  EW      ^'•-  Attorney  General — My  learned  friend  Mr.  Jones  has  con- 
Days  of  Term,  sidered  that  point  carefully  (I  cannot  say  that  I  have),  and  he  is 

very  strongly  under  that  apprehension  that  the  Act  of  Parliament 

does  not  reach  the  case. 

Mr.  Baron  Bramwell — There  has  been  a  case  argued  here,  the 
case  of  a  writ  of  intrusion  by  the  Crown,  and  the  point  has  been 
slightly  considered,  but  not  at  all  argued  at  the  Bar,  whether,  if 
there  was  a  difference  of  opinion  upon  the  Bench,  such  aa  would 
entitle  a  dissatisfied  party  in  an  ordinary  civil  action  to  appeal^ 
the  words  of  the  Act  are  large  enough  to  reach  such  a  case. 

Mr,  Attorney  General — Of  course  it  would  be  extremely  im- 
portant that  that  point  should  be  very  carefully  considered  before 
the  suggestion,  which  has  been  so  kindly  thrown  out,  was  acted 
upon.  No  doubt  I  fully  understand  that  your  Lordships  would 
be  quite  willing,  if  you  had  the  power  so  to  exercise  it 

Mr.  Baron  ChannelL — Yes. 

Mr,  Attorney  General — At  the  same  time,  if  your  Lordships 
have  not  the  power,  of  course  no  amount  of  goodwill  on  your 
part  could  enable  you  to  do  so. 

Mr.  Baron  Bramwell — Mr.  Attorney  General,  what  has  oc- 
curred to  me  as  a  difficulty  in  the  course  which  you  suggest  is 
this.  You  are  apprehensive  that  the  Lord  Chief  Baron  may 
decline  to  sign  a  bill  of  exceptions  in  the  form  in  which  you 
think  he  ought  to  sign  it.  But  then  if  you  come  and  move  for  a 
new  trial  on  the  ground  that  he  directed  the  jury  in  conformity 
with  your  notion  of  his  direction,  and  he  reports  to  us  that  he  did 
not  so  direct,  of  course  we  should  grant  no  rule  for  a  new  trial  on 
that  ground ;  bo  that  there  seems  to  me  to  be  this  sort  of  diffi- 
culty, that,  if  my  Lord  will  not  sign  a  bill  of  exceptions  in  the 
form  in  which  you  require  it,  on  the  ground  that  he  did  not  so 
direct  the  jury,  neither  should  we  entertain  an  application  for  a 
new  trial  on  that  ground. 

Mr.  Attorney  General — I  do  not  know,  my  Lords,  but  we  have 
the  litera  scripta  here,  and  I  was  not  aware  that  even  a  learned 
judge  was  able  to  interpret  his  own  words  upon  a  question  of 
new  trial  in  a  sense  different  from  their  plain  meaning. 

Mr.  Baron  Bramwell — According  to  my  experience  (and  im- 
portant as  this  case  may  be  1  do  not  think  that  we  ought  to 
deviate  from  it)  the  invariable  practice  is  to  take  the  report  of  the 
learned  judge  as  to  the  direction  which  he  gave  to  the  jury. 

Mr.  Attorney  General — I  should  be  bound  by  the  practice,  no 
doubt. 

Lord  Chief  Baron. — I  have  read  the  short-hand  writer's  notes. 

Mr.  Attorney  General — So  have  I,  my  Lord. 

Lord  Chief  Baron.  ^The  inquiry  with  respect  to  the  direction 
to  the  jury  is  not  whether  something  was  said  in  the  course  of  the 
trial  from  which  somebody  may  infer  something  else,  but  what 
was  the  point  left  to  the  jury  ?  Now,  this  is  the  summing  up. 
After  stating  some  of  the  evidence,  I  think  that  of  a  captain  in  the 
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Boyal  Navy,  I  go  on  thus :  ^<  The  question  ia,  was  there  any  Application  for 
"  intention  that  in  the  port  of  Liverpool,  or  in  any  other  port,  she  ^*^«  *®^?^® 
"  should  be,  in  the  language  of  the  Act  of  Parliament,  either  ^^firet  Foji 
"  equipped,  furnished,  fitted  out,  or  armed  with  the  intention  of  Daysof  Tcnn. 

••  taking  part  in  any  contest.**  

Mr.  Attorney  General — Yes  my  Lord ;  but  your  Lordship  had 
told  the  jury  before  what  those  words  meant,  and  had  placed 
your  interpretation  upon  the  Act  of  Parliament. 

Lord   Chief  Baron. — Mr.  Attorney  General  I  must   entirely 
deny  that;  unfortunately  you  were  not  here  the  whole  of  the  time. 
Mr.  Attorney  General — I  was  here  during  the  whole  of  the 
summing-up,  my  Lord,  every  word  of  it. 

Lord  Chief  Baron. — That  may  be.  '*That  there  was  a  know- 
"  ledge  that  very  likely  she  would  be  so  applied  there  can  be  no 
*•  doubt,  as  there  is  when  persons  send  powder.  I  take  it  for 
*♦  granted  that  there  are  agents  on  both  sides,  one  openly  buying 
**  every  munition  of  war  and  openly  carrying  it  away,  the  others 
"  buying  wherever  they  can."  "  If  you  think  the  object  was  to 
"  equip,  furnish,  fit  out,  or  arm  that  vessel  at  Liverpool^  then  that 
**  is  a  sufficient  matter.  But  if  you  think  the  object  really  was 
^  to  build  a  ship  in  obedience  to  an  order,  and  in  compliance 
"  with  a  conti*act,  leaving  it  to  those  who  bought  it  to  make  what 
**  use  they  thought  fit  of  it,  then  it  appears  to  me  that  the  Foreign 
*«  Enlistment  Act  has  not  been  in  any  degree  broken.  I  leave 
**  you  to  find  your  verdict,  unless  you  wish  me  to  read  the 
"  evidence  over  to  you."  They  did  not  wish  to  hear  the  evidence, 
and  they  found  a  verdict  for  the  defendants. 

Mr.  Attorney  General — Of  course  your  Lordship  is  very  well 
aware  that  that  is  the  conclusion  of  a  long  summing-up  of  which 
we  have  a  note,  and  your  Lordship  said,  after  we  had  made  the 
observations  which  we  did  subsequently  to  the  verdict,  **  Mr. 
**  Attorney  General,  I  will  not  bind  you  to  what  passes  on  the 
"  present  occasion,  there  cannot  be  any  doubt  now.  I  cannot 
^'  alter  the  thing,  and  I  have  no  doubt  that  you  have  a  very 
"  accurate  note  of  what  I  have  said." 
Lord  Chief  Baron. — ^Yes. 

Mr.  Attorney  General — And  immediately  before  that,  my  Lord, 
I  said,  and  your  Lordship  made  no  observation  to  the  contrary, 
"  Your  Lordship  said  the  words  were  the  same — that  every  one 
'^  of  the  words  required  a  warlike  armament  at  Liverpool — that 
"  is  the  point/' 

Lord  Chief  Baron. — That,  Mr.  Attorney  General,  you  will  find 
was  distinctly  explained  in  the  course  of  the  summing-up.  I  will 
read  you  the  passage. 

Mr.  Attorney  General — I  have  the  passage,  my  Lord,  and  have 
read  it 

Lord  Chief  Baron. — It  was  calling  the  jury's  attention  to  the 
finding  in  the  case  to  which  I  have  sdluded,  and  adopting  it  aa 
the  law  for  the  present,  though  I  must  say  that  personally  I  do 
not  entirely  agree  with  it,  and  if  it  had  to  be  re-argued  in  the 
Courts  of  this  country  it  would  uot  be  found  to  be  correct. 
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Application  for      Mr.  Attorney  General — ^I  will,  with  your  Lordship's  permission^ 
foTNc^MaT  ^***^**  ^  ^^  passage  which  you  mention. 

after  fint  Four      Lord  CJiief  Baron. — The  question  now  is,  what  is  the  course 
Daysof  Tenn.  which  we  can  take  consistently  with  the  rules  of  the  Court. 

Mr.  Attorney  General — That  is  so,  no  doubt  My  Lord,  we 
are  most  anxious,  and  I  believe  tliat  the  other  side  are  equally 
anxious,  to  raise  the  question  by  a  bill  of  exceptions. 

Lord  Chief  Baron, — I  believe  that  the  rule  here  is  this ;  if 
you  desire  to  move  for  a  new  trial  upon  any  other  matter  than  a 
point  of  law,  then  you  have  the  power  to  move,  as,  for  instance, 
if  you  wish  to  move  for  a  new  trial  on  the  ground  that  the  jury 
ought  not  to  have  found  the  verdict  which  they  did  find,  the 
Court,  I  think,  would  entertain  that  application ;  but  if  you  wish 
to  reserve  to  yourself  the  power  of  moving  upon  a  point  of  law, 
having  tendered  a  bill  of  exceptions  upon  some  other  point  of  law, 
or  the  same,  then  I  think  that  the  Court  probably  would  not 
yield  to  that  application. 

Mr,  Attorney  General — My  Lord,  I  think  that  that  would  be 
quite  against  the  practice  of  the  Court  The  application  which  I 
wished  to  make  simply  was,  tliat  my  time  for  moving  might  be 
enlarged.  I  believe  that  on  both  sides  we  are  under  the  same 
impression,  that  something  was  ruled  concerning  the  interpreta- 
tion of  the  statute,  and  that  the  jury  found  their  verdict  under 
the  influence  of  such  a  direction. 

Lord  Chief  Baron, — I  think  that  nothing  of  the  sort  occurred. 

Mr.  Attorney  General — Then  we  are  both  of  course  under  a 
misapprehension  ;  but  being  both  under  that  misapprehension, 
and  the  point  supposed  to  be  ruled  being  one  which  is  on  both 
sides  considered  of  the  utmost  importance,  I  believe  that  it  is  the 
common  wish  of  both  sides  to  raise  that  point,  if  it  be  possible,  by  bill 
of  exceptions,  and  we  hope  to  attend  your  Lordship  in  the  usual 
course,  in  order  to  have  such  a  bill  of  exceptions  settled  If  that 
should  be  impossible,  then  of  course  I  shall  move,  but  in  the  mean- 
time, hoping  that  it  may  not  be  impossible,  my  application  was 
that  my  time  for  moving  might  be  enlarged  beyond  the  first  four 
days,  so  that  if  we  cannot  obtain  your  Lordship's  signature  to  a 
bill  of  exceptions  rabing  the  question,  then  I  may  move. 

Mr,  Baron  BramweU, — It  is  a  very  technical  matter.  We  have 
held  that  we  have  not  the  power  to  allow  a  motion  for  a  new  trial 
to  be  made  after  the  four  days  in  a  civil  case  by  the  express  words 
of  the  Act  of  Parliament.  The  way  in  which  that  has  been  what 
one  may  call  evaded  has  been  by  permitting  the  motion  to  be 
made  and  adjourned.  Then  there  is  this  difficulty ;  that  if  you 
move  for  a  new  trial,  having  tendered  a  bill  of  exceptions,  you  must 
give  it  up. 

Mr,  Attorney  General — That  I  am  not  prepared  to  do. 

Mr.  Baron  BramwelL — I  do  not  know  whether  you  follow  the 
technical  difficulties  in  your  way. 

Mr,  Attorney  General — Perfectly,  my  Lord. 

Mr.  Baron  BramweU, — I  cannot  help  repeating  what  I  said  to 
you,  that  supposing  you  fail  in  procuring  my  Lord's  signature  to 
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the  bill  of  exceptions  on  the  ground  which  has  been  alluded  to,  Application  for 

you  will  equally  fail  in  getting  a  rule  for  a  new  trial  upon  the  ^*^*®^?^® 

same  ground.  ^  afteifiretF^^nr 

I  Mr.  Attorney  General, — Then  at  all  events  we  should  have  the  Daysof  Terin- 

I      decision  of  the  Court,  that  nothing  was  ruled  upon  the  late  occa-        

I      sion. 

Mr,  Baron  BramwelL — You  would  only  have  the  decision  of  the 
Court  to  this  effect,  that  my  Lord  had  8o  reported,  and  that  they 
adopted  that  report. 

Mr.  Baron  ChannelL —  Would  it  suit  your  purpose  Mr.  Attorney 
General,  to  make  a  motion   now  and  have  it  adjourned  upon  the 
understanding  that  it  is  not  to  be  further  argued  unless  the  bill 
of  exceptions  is  not  signed  ? 
f  Lord  Chief  Baron. — Before  you  can  make  a  motion  at  all  the 

bin  of  exceptions  must  be  disposed  of,  as   it  is  upon  a  point  of 
I        law. 

Mr.  Attorney  General. — I  think  that  perhaps  my  best  course, 
I  tfter  what  has  fallen  from  your  Lordships,  is  this,  This  is  only 
I  the  second  day  of  Term,  I  will  come  here  again  on  the  fourth 
I        day  of  Term. 

Mr.  Baron  BramwelL — I  was  just  going  to  suggest  that, 
Mr,  Attorney  General, — In  the  meantime  we  will  examine  the 
I         point  which  your  Lordship  has  been  so  good  as  to  suggest,  and  see 
whether  wx  can  possibly  bring  a  case  of  this  description  within 
the  terms  of  the  Common  Law  Procedure  Act    . 
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Wednesday,  4th  November  1863. 


Motion  to  apply  Motion  to  apply  the  Common  Law  Procedube  Agts^    1852 

^S^S^  ^JT  AND  1854^  AND  THE  BuLES  OF  PLEADING  AND  PRACTICE,  TO  THE 

toReTeoneSide  REVENUE  SIDE  OF  THE  C!oURT. 
of  the  Court 

Mr,  Attorney  General — My  Ix)rd,  I  attend  your  Lordships  this 

morning  in  consequence  of  what  your  Lordship  was  so  good  a8  to 
throw  out  yesterday,  which  has  receiyed  our  careful  attention 
since,  and  we  find  that  as  the  law  now  stands  an  appeal  from  any 
order  refusing  a  motion  for  a  new  trial  or  making  a  rule  absolute 
in  a  case  of  this  description  upon  the  revenue  side  could  not  be 
granted;  but  that  it  is  in  your  Lordships*  power,  if  you  should 
think  fit  to  exercise  it  by  an  act  to  be  done  this  day^  to  apply 
the  Common  Law  Procedure  Act  so  tliat  an  appeal  would  be 
competent,  because  I  find,  my  Lords,  that  by  the  26th  section 
you  nave  full  power. 

Lord  Chief  Baron, — Allow  me  to  take  a  note  of  the  reference, 
what  is  the  statute  ? 

Mr.  AUomey  General.— The  22  &  23  Vict  cap.  21.  sect.  26, 
The  Queen's  Kemembrancer's  Act,  and  your  Lordships  will  excuse 
my  appearing  to-day,  because  if  1  had  not  done  so  it  would  have 
been  too  late. 

Lord  Chief  Baron. — It  is  your  right  to  appear  to-day  or  any 
day  that  you  think  the  interests  of  the  Crown  require  it. 

ATr.  Attorney  General — For  this  purpose,  my  Lord,  no  other  day 
would  have  done,  because  this  is  the  last  day  on  which  it  would  be 
possible  for  your  Lordships  to  make  such  an  order  which  would 
be  available  with  respect  to  the  case  in  question. 

Mr.  Baron  Channett. — The  defect  is  not  in  the  Act  of  Parlia- 
ment, but  in  the  rules;  Have  we  power  to  make  a  rule? 

Mr.  Attorney  General — Yes,  my  Lord,  this  is  the  clause : 
"  It  shall  be  lawful  for  the  Lord  Chief  Baron,  and  two  or  more 
"  Barons  of  the  Court  of  Exchequer,  from  time  to  time  to  make 
'^  all  such  rules  and  orders  as  to  the  process,  practice,  and  mode  of 
"  pleading  on  the  revenue  side  of  the  Court,''  and  as  to  some 
other  things  "  as  may  seem  to  them  necessary  and  proper,  and 
**  also  from  time  to  time  by  any  such  rule  or  order  to  extend,  apply, 
**  or  adapt  any  of  the  provisions  of  the  Common  Law  Procedure 
"  Act,  1852,  and  the  Common  Law  Procedure  Act,  1854,  and 
"  any  of  the  rules  of  pleading  and  practice  on  the  plea  side  of  the 
"  said  Court  to  the  revenue  side  of  the  said  Court,  as  may  seem 
<^  to  them  expedient  for  making  the  process,  practice,  and  mode  of 
"  pleading  on  the  revenue  side  of  the  said  Court  as  nearly  as 
"  may  be  uniform  with  the  process,  practice,  and  mode  of  pleading 
**  on  the  plea  side  of  such  Court."  Your  Lordsliips  recollect  the 
clause  in  the  Common  Law  Procedure  Act,  which  I  need  not 
therefore  refer  to,  but  I  may  mention  that  when  under  that  Act 
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certain  rules  were  made  on  the  22nd  of  June  I860,  not  liowever  Motion  to applj 
extending  quoad  hocj  the  last  of  those  rules  was  in  these  terms : —  ^!^^ure  Acu 
"  That  the  foregoing  rules  shall  come  into  operation  and  take  toRey^ifeSide 
"  effect  on  Wednesday  the  24th  day  of  October  1860/'  the  date  of  of  the  Court 
the  order  being  the  22nd  of  June,  **  and  with  respect  to  any  matter 
*^  of  proceeding  then  pending,  these  rules  may,  so  far  as  tliey  are 
^  applicable  to  any  step  or  proceeding  to  be  thereafter  taken^  be 
^  adopted  and  applied  accordingly/'     There  is  nothing  in  the 
Act  wbich  says  that  any  interval  shall  elapse  between  the  making 
of  the  order  and  the  time  when  it  is  to  take  effect,  and  I  believe, 
my  liords,  that  this  is  the  only  case  in  the  same  circumstances,  and 
if  therefore  it  should  appear  to  your  Lordships  in  your  own  dis- 
cretion to  be  right  to  make  such  an  order  to-day^  it  would^  in  my 
humble  judgment^  govern  the  case  in  hand. 

Lord  Chief  Baron, — Why  could  it  not  be  made  to-morrow  ? 
I  admit  that  I  do  not  see  why  it  should  not  be  made  to-morrow. 
Mr.  Attorney  General. — ^Your  Lordship  may  be  quite  right. 
Lord  Chief  Baron.— Ov  indeed  at  any  time. 
Mr.  Attorney  General. — What  had  occurred  to  me  was  this,  that 
if  the  motion  were  made  to-morrow,  it  might  be  doubted  whether 
the  rule  would  have  a  retrospective  effect  upon  a  motion   which 
had  been  made  I)efore. 

Mr.  Baron  Bramwelh — What  I  presume  my  Lord  means  is, 
why  could  we  not  make  the  order  the  first  thing  to-morrow,  and 
you  immediately  move. 

Mr.  Attorney  General — Yes,  that,  my  Lord,  would  be  quite  the 
same  thing. 

Lard  Chief  Baron. — I  am  rather  inclined  to  think,  Mr.  Attorney 
General,  that  we  might  make  the  rule  at  any  time. 

Mr.  Attorney  General. — It  is  not  for  me  to  say  what  is  in  your 
Lordships'  power. 

Lord  Chief  Baj'on. — Inasmuch  as  it  is  granted  to  the  Court  to 
make  all  such  rules  as  may  seem  to  them  necessary  and  proper, 
I  apprehend  that  we  might  make  the  rule  at  any  time,  and  make 
it  retrospective.     However,  it  is  safer  perhaps  to  avoid  that. 

Mr.  Attorney  General — I  think  that  it  would  be  safer,  my 
Lord.  If  your  Lordships  thought  fit  to  make  the  rule,  I  think  it 
would  be  safer  not  to  raise  that  question  as  to  the  manner  of 
making  it. 

TTuir  Lordships  consulted  together. 

Mr.  Baron  Bramwell. — Mr.  Attorney  General,  those  rules  of 
which  you  speak  were  originally  prepared  in  the  oflSce  of  the 
Queen's  Remembrancer,  and  I  had  a  good  deal  to  do  with  the 
settlement  of  them.  The  fact  is  that  the  omission,  or  rather  the 
non-insertion  of  a  rule  giving  a  power  of  appeal,  in  this  case  was 
intentional  on  the  part  of  those  who  prepared  them.  It  was 
thought  inexpedient  that  there  should  be  such  a  power.  But  I 
may  mention  that  I  was  not  aware  that  the  rules  had  not  made 
that  provision.  It  did  not  occur  to  me  when  I  went  over  them, 
and  nobody  called  my  attention  to  it,  or  else,  as  at  present  ad- 
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Motion  to  apply  vised,  I  should  have  thought  that  what  was  a  good  rule  in  an 
Common  lair  ordinary  civil  case  would  be  an  equally  good  rule  in  this  caee ; 
toR^^nueSide  I  "™^"  ^^  *  revenue  case  ;  1  mean  in  cases  under  the  Act,  so  that 
oftheCoort   it  must  not  be  supposed,  if  upon  consideration  we  should  insert 
such  a  rule  as  that,  that  we  are  on  the  spur  of  the  moment  re- 
versing anything  which  has  been  deliberately  done  by  the  Court 
If  we  should  come  to  the  conclusion  that  such  a  rule  as  that  ought 
to  be  made,  it  will   be  upon  our  attention  being  called  to  the 
matter  for  the  first  time.  Whether  I  ought  to  have  noticed  it  when 
the  rules  were  under  my  consideration  is   another  matter,  but  I 
certainly  did  not;  the  matter  did  not  occur  to  me  at  all,  but  the 
omission  was  deliberate  on  the  part  of  those  who  originally  pre- 
pared the  rules. 

Mr.  Attorney  General — Perhaps  your  Lordships  would  permit 
me  to  say  that  of  course  I  have  not  mentioned  the  matter  this 
morning  without  endeavouring  to  discharge  the  dutv  of  consider- 
ing whether  any  public  inconvenience  might  arise  in  other  cases 
from  making  such  a  rule,  and  my  strong  impression  is  that,  both 
for  the  Crown  and  for  the  subject,  it  would  be  desirable  that  there 
should  be  such  a  rule. 

Lord  Chief  Baron. — I  quite  agree  with  you  in  that  respect,  and 
on  the  present  occasion  I  should  have  concurred  in  any  mode 
whatever  short  of  a  violation  of  principle  which  would  have  given 
effect  to  a  desire  to  appeal.  I  must  say  after  the  experience  which 
I  have  had  for  some  time,  sitting  in  this  Court,  that  I  own  I  see  no 
reason  why  there  should  not  be  a  power  of  appeal  in  revenue 
cases,  as  well  as  in  any  other  case ;  there  ought  to  be,  and  at  all 
events  there  ought  to  be  a  power  in  the  Court  to  grant  an  ap- 
peal if  it  is  applied  for,  and  if  the  Court  thinks  that  it  is  a  fit  case  for 
an  appeal ;  at  least  there  ought  to  be  that  power  in  every  case. 

Mr.  Baron  IHgotL — 1  confess  that  I  very  strongly  concur  in  that 
It  is  very  much  in  the  spirit  of  modern  legislation  which  has  put 
petitions  of  right  on  the  foot  of  ordinary  actions  and  given  costs 
to  the  subject  against  the  Crown ;  I  think  it  very  extraordinary 
that  there  should  not  be  appeals  in  these  cases  as  well  as  in  civil 
actions. 

Lord  Chief  Baron. — The  rules  were  framed  by  the  Queen's  Re- 
membrancer in  their  present  shape,  whether  with  the  concurrence 
of  the  law  officers  or  not  I  do  not  know. 

Mr.  Baron  Bramwell — The  solicitor  for  the  revenue. 

Lord  Chief  Baron. — I  presume  that  some  person  representing 
the  Government  in  matters  of  revenue  was  a  party  to  the  arrange- 
ment. 

Mr.  Baron  Bramwell — They  were,  and  in  truth  it  was  their 
apprehending  great  danger  from  this  power  of  appeal  which  caused 
the  rule  not  to  be  inserted. 

Lord  Chief  Baron. — Mr.  Attorney  General,  the  result  of  your 
application  this  morning  I  take  to  be  this.  The  Court  entirely 
concur  with  you  in  the  view  of  what  ought  to  be,  but  it  would  be 
better  for  the  Court  to  adjourn  a  little  earlier  than  usual  to-day, 
for  the  purpose  of  seeing  whether  the  rule  ought  to  be  made.     It 
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certainly  ought  not  to  be  done  in  a  hurry ;  as  my  brother  Bram well  Motion  to  apply 
has  said,  «*  on  the  spur  of  the  moment."     We  shall  consider  it,  and  j^^^ure  Acts 
I  own  I  anticipate  we  shall  make  that  alteration.     We  had  better  toRevenueSide 
let  you  know  whether  such  an  alteration  may  be  made.     If  it  be   ^^^^  Co^irt, 
made  you  will  be  here  to-morrow  morning  I  presume  to  move 
simply   for  a  new  trial  on  all  the  grounds  what  may  occur  to 
you. 

Mr.  Attorney  General — Yea,  my  Lord,  if  your  Lordships  make 
such  a  rule  there  will  be  no  doubt  that  we  shall  do  so. 

Lord  Chief  Baron. — I  think  that  that  would  be  the  better  course 
to  adopt,  because  it  would  leave  open  to  you  every  objection  which 
may  reasonably  be  presented  as  to  what  passed  at  the  trial,  and 
as  to  what  might  have  misled  the  jury,  although  there  was  no 
intention  to  mislead  them,  and  possibly  even  no  error,  though  what 
was  said  may  not  be  free  from  the  objection  that  it  might  have 
been  made  more  clear;  all  that  I  think  ought  to  be  open  to  you. 
"Hat  would  not  be  open  upon  a  bill  of  exceptions. 

Jfr.  Attorney  General — I  am  much  obliged  to  your  Lordship, 
and  if  your  Lordships  should  make  such  a  rule  there  is  no  doubt 
that  that  is  the  course  which  we  shall  take  ;  if  not,  of  course  we 
shall  consider  as  far  as  we  have  time  and  opportunity  what  course 
to  pursue. 

Lord  Chief  Baron. — Unfortunately  I  was  in  communication  with 
the  Attorney  General  only,  and  not  with  any  other  law  officer  of 
the  Crown,  I  mean  during  the  last  circuit  when  we  were  discussing 
the  case.  It  had  occurred  to  me  that  if  the  Attorney  General  had 
not  resigned,  and  I  own  that  I  had  some  intention  of  suggesting 
to  him  the  propriety  of  abandoning  the  bill  of  exceptions,  and 
movuig  upon  any  point  which  he  thought  presented  a  fair  subject 
for  a  motion.  Now  that  the  impedi'ment  which  has  been  supposed 
to  exist  may  be  removed  in  the  course  of  the  day,  and  this  prbceeding 
being  placed  upon  the  same  footing  as  any  other  proceeding  in 
the  Court,  undoubtedly  a  motion  for  a  new  trial  with  an  appeal 
is  a  far  better  thing  than  a  bill  of  exceptions. 
Mr.  Attorney  Genial — Oh  yes. 

Lord  Chief  Baron. — A  bill  of  exceptions  is  coupled  with  various 
old  technicalities  which  perhaps  under  a  better  and  more  enlight- 
ened system  may  be  got  rid  or ;  I  do  not  know  whether  the  better 
Goorse  would  not  be  to  make  an  application  for  a  new  trial  always 
the  subject  of  an  appeal,  at  all  events  if  the  Court  think  fit,  and 
probably  this  may  be  the  means  of  getting  rid  altogether  of  a 
very  old  and  I  think  not  a  very  convenient  mode  of  correcting 
the  errors  of  a  judge  in  the  course  of  a  trial. 

The  Court  then  made  the  following  rules : — 

Court  of  Exchequer — Bevenue  Side. 

In  pursuance  of  the  provisions  contained  in  the  26th  section  of 
the  22  &  23  Vict,  cap.  21,  intituled,  An  Act  to  regulate  the  Office 
of  Queen's  Remembrancer  and  to  amend  the  practice  and  pro- 
cedure on  the  Revenue  Side  of  the  Court  of  Exchequer,  *'  It  is 
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RoieB  made  by  "  ordered  that  the  following  provisions  of  the  Common  Law  Pro- 

the  Court     <c  cediire  Act,   1854,  be  extended,  applied,  and  adapted  to  the 

^  Revenue  side  of  the  Court  of  Exchequer;  and  also  that  the 

^^  following  rules  as  to  giving  bail  in  cases  of  appeal  shall  be  in 

**  force  on  the  revenue  side  of  the  Court  of  Exchequer. 

Ifnilenislrc-        1*  *Mn  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a 

fuaed  party       point  reserved  at  the  trial,  if  the  rule  to  show  cause  be  refused  or 

may  appea .      granted  and  then  discharged  or  made  absolute  the  party  decided 

against  may  appeal. 

Appeal  upon         2.  '^  In  all  cases  of  motions  for  a  new  trial  upon  the  ground 

rule  discharged  that  the  Judge  has  not  ruled  according  to  law,  if  the  rule  to  show 

or  absolute.       ca^ge  be  refused,  or  if  granted  be  then  discharged  or  made  absolute, 

the  party  decided  against  may  appeal  provided  any  one  of  the 

judges  dissent  from  tne  rule  being  refused,  or  when  granted  being 

discharged  or  made  absolute,  as  the  case  may  be,  or  provided  the 

Court  in  its  discretion  think  fit  that  an  appeal  should  be  allowed, 

provided  that  where  the  application  for  a  new  trial  is  upon  matter 

of  discretion  only  as  on  the  ground  that  the  verdict  was  against  the 

weight  of  evidence  or  otherwise,  no  such  appeal  shall  be  allowed. 

Courts  of  Error      3.  ««The  Court   of  Error,  the  Exchequer  Chamber,    and   the 

Appeid '^'^  °    House  of  Lords  shall  be  Courts  of  Appeal  for  this  pui*pose. 

Notice  of  ap-         ^'  **  ^^  appeal  shall  be  allowed  unless  notice  thereof  be  given 

peal.  in  writing  to  the  opposite  party  or  his  attorney  and  to  the  Queen's 

Remenbrancer  within  four  days  after  the  decision  complained  of, 

or  such  further  time  as  may  be  allowed  by  the  Court  or  a  judge. 

Form  of  appeal.      5.  "  The  appeal  herein-before  mentioned  shall  be  upon  a  case 

to  be  stated  by  the  parties  (and  in  case  of  difference  to  be  settled 

by  the  Court  or  a  judge  of  the  Court  appealed  from)  in  which 

case  shall  be  set  forth  so  much  of  the  pleadings  evidence  and  the 

ruling  or  judgment  objected  to  as  may  be  necessary  to  raise   the 

question  for  the  decision  of  the  Court  of  Appeal. 

Rule  nisi  6.  "  When  the  appeal  is  from  the  refusal  of  the  Court  below 

D^^hoi?^-  *^  grant  a  rule  to  show  cause,  and  the  Court  of  Appeal  grant 

^^edof.  such  rule,  such  rule  shall  be  argued  and  disposed  of  in  the  Court 

of  Appeal. 
Judgment  7,  "  The  Court  of  Appeal  shall  give  such  judgment  as  ought 

^urtof  Ap-     ^^  Y^^^^  Y^^^  given  in  the  Court  below,  and  all  such  further  pro- 
ceeding may  be  taken  thereupon  as  if  the  judgment  had  been 
given  by  the  Court  in  which  the  record  originated. 
Powers  of  8.  "  The  Court  of  Appeal  shall  have  power  to  adjudge  payment 

^^'°to^o"t8  of  costs  and  to  order  restitution,  and  they  shall  have  the  same 
and  otherwise,   powers  as  the  Court  of  Error  in  respect  of  awarding  process,  and 

otherwise. 
Error  upon  9.  *^  Upon  an  award  of  a  trial  de  novo  by  the  Court,  or  by  the 

award  of  trial    Court  of  Error  upon  matter  appearing  upon  record,  error  may  at 
novo,,  once  be  brought;  and  if  the  judgment  in  such  or  any  other  case 

be  affirmed  in  error  it  shall   be  lawful  for  the  Court  of  Error  to 
adjudge  costs  to  the  defendant  in  error. 
Payment  of  10.  "When  a  new   trial  is  granted  on  the  ground  that  the 

tad!?on^att^r  ^^^dict  was  against  evidence,  the  costs  of  the  first  trial  shall  abide 
of  fact.  the  event  unless  the  Court  shall  othei-wise  order. 
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11.  '' Upon  motions  founded  upon  affidavits  it  shall  be  lawful  Bales  made  by 
for  either  party,  with  leave  of  the  Court  or  a  judge,  to  make      ^^  ^^''^• 
affidavits  in  answer  to  the  affidavits  of  the  opposite  party  upon  any  AfBdaTits  on 
new  matter  arising  out  of  such  affidavits,  subject  to  all  such  rules  new  matter. 
as  shall  hereafter  be  made  respecting  such  affidavits* 

12.  **  Notice  of  appeal  shall  be  a  stay  of  execution,  provided  Bail 
that  within  eight  days  after  the  decision  complained,  of  or  before 
execution  delivered  to  the  SlierifF,  bail  to  pay  the  sum  recovered 
and  costs,  or  to  pay  costs  when  adjudged,  be  given  in  like  manner 
and  to  the  same  amount  as  bail  in  error  is  required  to  be  given 
under  the  rules  of  this  Court,  made  on  the  22nd  day  of  June  1 860, 

or  as  near  thereto  as  may  be  applicable,  provided  that  such  bail 
shall  not  be  necessary  to  stay  execution  m  cases  where  the 
appellant  is  the  Crown,  the  Attorney-General  on  behjilf  of  the 
Crown,  or  the  Prince  of  Wales,  or  the  Duke  of  Cornwall  for  the 
time  being. 

•*  The  foregoing  rules  shall  come  into  operation  and  take  eflFect 
forthwith,  and  apply  to  every  cause,  matter,  and  proceeding  now 
pending. 

"  Fred.  Pollock. 

'*  g.  b  ram  well. 

«W.  F.  Channell; 

*^  G.  PiGOTT. 

*^  Dated  the  4th  day  of  November, 
« in  the  year  of  our  Lord,  1863." 
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Thursday,  5th  November  1863. 


Motion  forRule  MoTION  FOR   RuLE   TO  SHOW  CaUSE   WHY  THERE  SHOULD  NOT  BE 
for  New  Trial.  j^  New  Trial. 

Mr.  Attorney  General — My  Lords,  in  the  case  of  the  Attorney 
General  v,  Sillem,  which  was  an  information  arising  out  of  the 
seizure  of  the  ship  *'  Alexandra  "  upon  the  5th  of  April  last  by 
the  Crown  for  a  violation  of  the  Foreign  Enlistment  Act,  I  have 
humbly  to  move  your  Lordships  for  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  misdirection  by 
the  learned  Judge,  and  also  upon  the  ground  that  the  verdict  was 
against  the  evidence. 

Mr.  Baron  BramwelL — Mr.  Attorney  General,  in  order  that 
there  may  be  no  mistake,  let  it  be  clearly  understood  that  you 
move  on  the  ground  of  misdirection,  and  that  the  bill  of  excep- 
tions is  abandoned. 

Mr.  Attorney  General. — Yes,  my  Lord. 

Mr.  Baron  BramwelL — Let  it  further  be  understood,  if  you 
please,  that  we  must  take  my  Lord's  report  of  what  he  directed, 
and  act  upon  that. 

Mr.  Attorney  General — ^That  I  understand  also. 

Mr.  Baron  BramwelL — And  further,  supposing  that  upon  the 
ground  of  the  verdict  being  unsatisfactory  for  any  reason,  we  in 
our  discretion  grant  or  refuse  the  rule,  no  appeal  will  be  from  it 
under  the  rules  which  we  announced  yesterday. 

Mr.  Attorney  General — Unless  your  Lordships  think  fit  to  grant 
one. 

Mr.  Baron  BramwelL — ^Nay,  there  is  no  appeal  except  upon  a 
matter  of  law.  If  we  should  be  of  opinion  that  there  was  no  mis- 
direction, but  that  nevertheless  the  jury  may  have  acted  upon 
some  wrong  opinion,  and  grant  a  new  trial  upon  that  ground,  it 
would  not  be  competent  to  the  defendant  to  appeal.  On  the 
other  hand,  if  we  should  be  of  a  different  opinion,  and  refuse  the 
rule^  and  you  should  desire  to  take  the  opinion  of  the  Court  of 
Error  upon  that  question,  it  would  not  be  open  to  you  to  do  so. 
I  wish  to  state  for  my  own  part,  and  I  believe  I  may  say  for  my 
Lord  and  my  brethren,  that  it  is  desirable  that  those  three  matters 
should  be  clearly  understood,  namely,  that  you  abandon  your  bill 
of  exceptions,  that  we  take  my  Lord's  report  of  the  direction,  and 
that  there  is  no  appeal  from  our  decision  by  either  side,  except 
upon  a  matter  of  law. 

Mr.  Attorney  General — I  am  entirely  bound  by  that  Of 
course,  when  I  speak  of  misdirection,  your  Lordships  will  under- 
stand me  to  include  in  that  both  of  these  propositions,  which  I 
perceive  from  the  books  have  been  grounds  upon  which  new  trials 
have  been  granted  in  various  cases,  namely,  the  omission  to  give 
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a  proper  direction,  and  also  such  a  direction  which  in  one  sense  Motion  forRule 
might  have  heen  justified,  but  which,  as  it  was  given,  had  a  ten-  *>' New  Trial. 
dency  to  mislead,  and  may  have  misled,  the  jury. 

Now,  my  Lords,  I  will  first  state  to  your  Lordships  the  wayin 
which  the  question  arose.  The  information  was  filed  by  the 
Crown  after  the  seizure  which  had  taken  place  in  the  yard  of 
Messrs.  Miller  and  Sons,  or  Mr.  Miller,  of  Liverpool,  who  is  a 
ship-builder  there ;  the  information  was  filed  upon  the  26th  of 
May.  There  were  98  counts  in  that  information,  the  great  num- 
ber being  rendered  necessary  by  the  rather  complicated  structure 
of  the  clause  in  the  Act  of  Parliament  upon  which  it  was  founded. 
In  substance  it  charged  the  persons  whom  I  am  going  to  men- 
tion, and  other  persons  unknown,  with  various  acts  against  the 
7th  section  of  the  Foreign  Enlistment  Act,  The  persons,  my 
Lord,  so  charged  upon  the  face  of  the  record  were  these,  the 
members  of  the  firm  of  Miller  and  Sons,  or  what  was  supposed 
to  be  that  firm,  (I  believe  it  turned  out  and  was  stated  in  the 
evidence  that  Mr.  Miller  carried  on  business  alone,)  who  were 
the  builders  of  the  vessel,  and  in  whose  yard  she  was  when  she 
was  seized — in  whose  actual  possession  she  was  when  she  was 
seized,  the  firm  of  Fawcett  and  Company,  who  are,  I  believe, 
manufacturers  of  machinery  at  Liverpool,  who  came  forward  as 
the  claimants,  and  said  that  the  vessel  was  theirs,  the  firm  of 
Fraser,  Trenholm,  and  Company,  whom  we  proved,  as  your 
Lordships  will  find  by  the  evidence,  to  be  the  general  agents  for 
the  business  of  the  Confederate  States  (so  called)  of  America  at 
Liverpool,  a  person  named  James  Bulloch,  or  Captain  Bulloch, 
who  was  a  special  agent  of  those  States  at  Liverpool  for  their 
belligerent  business,  and  a  person  named  Tessier,  also  employed 
in  that  business.  Those  two  individuals,  Bulloch  and  Tessier, 
and  those  three  firms,  Miller  and  Sons,  Fawcett  and  CompaJiy, 
and  Fraser,  Trenholm,  and  Company,  with  other  persons  un- 
known, were  all  charged  in  every  count  of  the  information  with 
the  different  acts  in  violation  of  the  Foreign  Enlistment  Act 
which  were  alleged. 

Now  the  separate  counts,  my  Lords,  were  founded  upon  the 
language  of  the  7th  section,  to  which  I  will  just  shortly  refer  your 
Lordships  at  the  outset,  not  offering  any  argument  upon  it  at 
present,  but  merely  that  its  structure  should  be  observed.  The 
7th  section  of  the  Foreign  Enlistment  Act  is  this, — "  If  any  person 
^  within  any  part  of  the  United  Kingdom,  or  in  any  part  of  His 
**  Majesty's  dominions  beyond  the  seas,  shall,  without  the  -leave 
^  and  licence  of  His  Majesty  for  that  purpose  first  had  and 
^  obtained  as  aforesaid,  equip,  furnish,  fi.t  out,  or  arm "  in  the 
disjunctive. 

Lord  Chief  Baron. — Have  you  an  abstract  of  the  information  ? 

Mr.  Attorney  General — I  have,  my  Lord ;  but  I  am  afraid  that 
it  is  in  a  shape  not  very  ready  accessible  to  your  Lordship. 

Lord  Chi^ Baron. — It  will  answer  my  purpose ;  there  was  one 
handed  up  to  me,  which  I  have  somehow  mislaid. 

B  2 
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Motion  fbr Bole     Mr.  Baron  BramweH — I  should  think  one  might  take  it  for 
for  New  Trial  g^^ted  that  whatever  offence  was  in  the  Act  was  included  in  the 
information^  there  being  98  counts. 

Mr,  Attorney  General — Yes,  I  think  your  Lordships  may  take 
that  for  granted. 

Lord  Chief  Baron.  —  I  should  like  to  have  a  copy  of  the 
abstract. 

Mr.  dttomey  General — I  am  afraid  that  I  have  not  a  copy  of 
any  abstract 

Lord  Chief  Baron, — I  could  take  one  of  the  Solicitor  General's. 

Mr,  Solicitor  General — I  have  not  a  separate  abstract 

Lord  Chief  Baron, — Has  any  gentleman  one  ? 

Mr.  Attorney  General — I  think  that  probably  this  will  do,  my 
Lord.  My  learned  friend  Mr.  Jones  has  one.  {The  same  was 
handed  up  to  his  Lordship.)  My  Lords,  perhaps  without  going 
into  too  much  detail,  I  may  state  in  a  few  words  that  you  will 
find  in  the  clause  of  the  Act  these  different  heads,  which  were 
all  taken  by  the  information — first  equipping,  then  furnishing, 
then  fitting  out ;  we  did  not  charge  arming. 

Lord  Chief  Baron. — That  is  the  very  point  which  I  wanted  to 
call  attention  to. 

Mr,  Attorney  General — We  did  not  charge  arming. 

Lord  Chief  Baron. — I  was  not  quite  certain,  but  my  recollection 
was  that  arming  was  not  charged  at  all  in  the  information. 

Mr.  Attorney  General — No. 

Lord  Chief  Baron. — Nothing  was  charged  but  equipping,  fitting, 
and  furnishing. 

Mr.  Attorney  General — Equipping,  furnishing,  and  fitting  out 
were  charged. 

Mr,  Baron  Channell — Each  separately  charged  ? 

Mr.  Attorney  General — Each  separately  charged.  Then,  my 
Lords,  attempting  or  endeavouring  to  equip,  attempting  or 
endeavouring  to  furnish,  attempting  or  endeavouring  to  fit  out, 
were  also  each  separately  charged  ;  then  procuring  in  like  manner, 
then  knowingly  aiding,  assisting,  or  being  concerned  in  like 
manner, — each  of  those  in  the  disjunctive  being  made  a  separate 
offence  by  the  statute.  And,  my  Lords,  I  ask  particular  attention 
to  this,  because  we  humbly  think  that  the  learned  Judge  at  the 
trial  entirely  overlooked  the  existence  in  the  Act  of  Parliament 
of  provisions  against  attempting,  or  endeavouring  or  procuring, 
or  knowingly  aiding,  assisting,  and  so  on,  and  addressed,  if  not  his 
mind,  at  all  events  his  observations,  entirely  to  the  notion  of  a 
complete  equipping,  furnishing,  or  fitting  out  in  the  sense  which 
his  Lordship  considered  that  those  words  ought  to  bear.  Of 
course  we  charge  in  each  case  that  these  acts  were  done  with 
the  intent  mentioned  in  the  statute,  which  I  apprehend  will  be 
found  by  your  Lordships  to  be  the  gist  of  the  offence,  the 
prohibited  intent,  which  is  this,  "  with  intent  or  in  order  that 
"  such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
"  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony, 
*•  province,  or  part  of  any  province  or  people,  or  of  any  person 
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''or  persons  exercising,   or  assuming  to  exercise^  any  powers  Motion  for  Rule 
^  of  government  in  or  over  any  foreign  state,  colony,  province,  for  New  Trial, 
"  or  part  of  any  province  or  people  ;"   the   words   follow,   "  as        "^"" 
"  a  transport  or  store   ship."     There  is   no   reason  to  suppose 
that  this   vessel   fell  within    these   words,    *'  or  with   intent   to 
^  cruise    or   commit    hostilities   against    any  prince,    state,    or 
^*  potentate,  &c«  with  whom  His  Majesty  shall  not  then  be  at 
<'  war/'    That  was  the  charge  made  by  the  information,  and, 
my  Lords,  it  was  met  by  a  claim  put  in  on  behalf  of  Messrs. 
Fawcett,    Preston,  and  Company,  the  engineers  whom  I  have 
mentioned  at  Liverpool,  who  traversed  generally   the  whole  of 
the  information,   supporting   their   locus  standi   in   the    manner 
which  the  Customs  Consolidation  Act  provides  for.     The  Act 
is    the  16   &   17   Victoria,    cap.    107.,  sect.  309,    which     pro- 
vides this : — '*  That  no  claim  nor  appearance  shall  be  permitted 
"  to  be  entered  to  any   information  filed    for  the   forfeiture   of 
^  any  ship  or  goods  seized  for  any  cause  of  forfeiture  and  re^ 
'^  turned  into  any  Court,  unless  such  claim  or  appearance  be 
**  made  by  or  in  the  true  and  real  name  or  names  of  the  owner 
**  or  proprietor   of  such  ship  or  goods,  describing  the  place  of 
"  residence  and  the  business  or  profession  of  such  owner  or  pro- 
'*  prietor ;  and  if  such  person  shall  reside  at  London,  Edinburgh, 
"  or  Dublin,  or  within  the  liberties  thereof,  oath  shall  be  made  by 
"  him  before  one  of  the  judges  of  the  Court  into  which  the  said 
"  ship  or  goods  are  returned,  or  in  which  such  information  is  filed, 
"  that  the  said  ship,  boat,  or  goods  was  or  were  his  property  at 
"  the  time  of  the  seizure;  but  if  such  person  shall  reside  else- 
"  where"  (wliich  was  this  case,  for  in  this  case  the  claimants  re- 
sided at  Liverpool)  "  then  oath  shall  be  made  by  the  attorney  by 
"  whom  such  claim  or  appearance  shall  be  entered,  that  he  has  full 
"  authority  from  such  owner  to  enter  the  same,  and  that  to  the 
"  best  of  his  knowledge  and  belief  such  ship  or  goods  were  at  the 
"  time  of  the  seizure  thereof  the  bond  Jide  property  of  the  person 
"in  whose  name  such  claim  or  appearance  is  entered;"  so  that, 
to  give  a  locus  standi  under  the  statute,  and  to  guard  against 
merely  fictitious  claims  by  persons  having  no   interest  whatever 
which  can  be  bond  jftde  put  forward  or  alleged.     In  tliis  case  an 
affidavit  of  the  attorney  was  required,  and  was  made — that  he 
believed  that  at  the  time  of  the  seizure  these  gentlemen  were  the 
hond^e  owners.     Of  course  it  was  only  an  affidavit  to  secure  a 
locus  standi  in  airia ;  it  would  not  for  any  other  purpose  be  evi- 
dence as  to  the  circumstances,  if  they  should  become  material, 
connected  with  the  ownership. 

My  Lords,  I  now  come  to  the  evidence  which  was  given  at  the 
trial,  and  I  think  it  will  be  convenient,  having  mentioned  the 
grounds  on  which  I  move,  that  I  should  invert  the  order  of 
opening  the  case,  and  should  state  to  your  Lordships  the  efiect 
of  the  evidence,  applying  it  to  the  Act  of  Parliament  in  my  own 
way,  so  as  in  the  first  instance  to  support  that  ground  of  my  motion 
which  rests  on  the  verdict  being  against  the  evidence,  and  I  will 
afterwards  come  to  the  direction  of  the  learned  Judge.     I  think 
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Motion  for  Bole  your  Lordships  will  be  of  opinion,  when  you  hear  that  direction, 
/or  New  Trial  that  the  jury  never  had  any  opportunity  whatever  of  giving  a 
'  verdict  upon  the  effect  of  the  evidence,  in  reference  to  that  view 
of  the  Act  of  Parliament  upon  which  the  Crown  proceeded ;  it 
was,  in  fact,  not  left  to  them  at  all ;  it  was  left  to  them  in  a  totally 
different  way,  so  as  to  preclude  the  exercise  of  judgment  by  them 
upon  what  we  regard  as  the  true  and  the  material  question.  I  am 
now  going  to  tell  your  Lordships  what  the  evidence  was. 

Now,  the  clause  in  the  Act  of  Parliament  substantially  divides 
itself  into  two  points,  namely,  that  there  must  have  been  a  fur- 
nishing, fitting  out^  or  arming,  or  an  attempt  or  an  aiding,  and  in 
this  case  I  should  prefer  taking  my  stand  upon  the  words 
"  attempt  or  endeavour  "  and  "  aid  "  and  so  on,  because  the  thing 
was  not  actually  completed.  That  being  so,  the  evidence  of  course 
will  be  found  to  be  addressed  to  these  two  material  points : — first, 
the  existence  of  such  an  attempt  or  endeavour,  and  secondly,  the 
intent  and  the  purpose  with  which  it  was  going  on, — those  are  the 
two  things.  K  there  was  an  attempt  or  endeavour  to  do  it  with 
the  prohibited  intent,  the  statute  was  violated.  The  evidence, 
therefore,  of  necessity  had  to  be  addressed  to  those  two  subjects; 
and  I  will  now  bring  under  your  Lordships'  notice,  as  concisely 
as  I  am  able,  the  material  portions  of  the  evidence  bearing  upon 
those  two  points,  and  your  Lordships  will  recollect,  while  I  do  so, 
that  it  was  uncontradicted  evidence, — I  mean  that  no  evidence 
whatever  was  called  upon  the  other  side ;  this  evidence,  therefore, 
was  the  only  evidence  upon  which  the  jury  had  to  form  their 
opinion. 

Now  I  will  first  of  all  take  the  evidence  as  to  the  vessel,  and 
her  condition  as  to  preparation  and  equipments  at  the  time  when 
she  was  seized,  and  afterwards  the  evidence  as  to  the  intent.  We 
will  take  the  first  head  first, — the  evidence  as  to  the  condition^ 
character,  and  state  of  the  vessel,  and  preparations  and  equip- 
ments.  Now  it  appeared  from  the  evidence  of  the  Custom-house 
oflioer,  Mr.  Morgan,  who  had  charge  of  the  vessel,  and  who  seized 
her,  that  she  was  launched  in  March,  that  she  was  seized  upon 
the  5th  of  April,  that  at  the  time  of  the  seizure  she  was  incom- 
plete, but  that  she  had  three  masts  on,  with  lightning  conductors, 
and  portions  of  her  machinery  and  other  fittings  actually  on  board, 
and  other  portions  in  progress.  Now  with  regard  to  her  character 
and  the  objects  and  purposes  for  which  she  was  constructed  and 
built  and  being  fitted  out,  we  have  evidence  which  1  will  give 
your  Lordships,  as  far  as  is  necessary,  in  detail ;  but  I  will  give 
the  effect  of  it  first  in  a  few  words — that  she  was  built  as  and 
for  a  gunboat ;  that  she  had  bulwarks  and  a  rudder  adapted  only 
and  peculiarly  fit  for  purposes  of  war;  that  she  was  certainly 
unfit  for  any  mercantile  purpose  whatever,  though  she  might 
possibly  have  been  used  for  a  yacht;  that  although  she  had  at  the 
lime  when  she  was  seized  no  fittings  actually  placed  upon  her  to 
enable  her  to  receive  guns,  yet  it  wanted  only  work  which  could 
be  done  at  any  time,  and  with  the  greatest  facility,  to  adapt  her 
to  receive  two  or  three  pivot  guns,  which  would  be  the  proper 
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nnmber  for  her,  which  would  sweep  over  her  bulwarks,  and  Motion forRale 
make  her  serviceable  as  a  gunboat,  for  which  she  was  meant  *» New  Trial. 
So  much  with  regard  to  her  character.     Then  with  regard  to  the 
fittings — 

Lord  Cliitf  Baron. — Will  you  allow  me  to  call  your  attention  to 
what  a  captain  in  the  Royal  Navy  said  of  her  ? 

Mr,  AUomey  General. — I  am  going  to  give  it  to  your  Lordships 
in  detail 

Lord  Chief  Baron. — He  said,  ^^  She  is  without  any  of  those 
'^  appurtenances  which  indicate  an  intention  of  guns  being  put 
*^  on  board." 

Mr,  Attorney  General. — I  have  already  said  so,  ray  Lord ;  but 
be  also  said,  as  I  shall  show  by  the  evidence  immediately,  that  it 
could  be  done  at  any  moment  of  time,  and  therefore,  she  being 
seized  when  incomplete,  of  course  not  everything  would  be  done, 
and  probably  those  things  would  be  left  to  the  last  which  were 
most  unequivocal  with  regard  to  the  determination  of  her  character 
and  her  purposes.  I  wish  your  Lordships  to  see  what  it  was  that 
was  done,  what  the  evidence  did  prove  upon  that  subject.  I  am 
going  to  mention  one  thing  more.  All  that  I  have  hitherto  said 
connects  itself  with  the  structure  of  the  vessel;  but  then  there 
was  further  evidence  going  to  what  I  apprehend  is  in  the  strictest 
and  most  appropriate  sense  fitting,  furnishing,  and  equipment, 
as  distinguished  from  construction,  namely,  evidence  as  to  the 
machinery,  the  engines,  the  boiler,  and  other  things  of  that  de- 
scription constituting  part  of  the  furniture  of  the  vessel,  thereby 
to  enable  her  to  go  to  sea,  which  were  either  actually  on  board  or 
actively  in  progress  at  the  time.  There  was  also  further  evidence 
as  to  certain  hammock  nettings  and  stanchions,  of  which  your 
Lordships  shall  have  the  detail;  and  there  was  evidence,  not, 
perhaps,  so  directly  and  unequivocally  connected  with  the  vessel, 
as  to  the  preparation  of  gun  carriages  and  guns  for  the  ship. 

I  have  told  your  Lordships  the  effect,  generally,  of  the  evi- 
dence, and  I  am  now  going  to  give  you  some  of  the  detail  of  it 
as  far  as  is  necessary.  I  will,  first  of  all,  take  the  evidence  of 
Mr.  Barnes,  an  engine-driver,  which,  my  Lords,  is  at  pages  39 
and  40. 

Lord  Chief  Baron.— Oi  what  ? 

Jfr.  Attorney  General — Of  the  print  from  the  short-hand  writers' 
notes  which  I  hold  in  my  hand  of  the  evidence. 

Lord  Chief  SaroTi.— Which  we  have  not  a  copy  of  at  all  Pro- 
bably you  will  have  the  kindness  to  furnish  it;  it  is  not  so 
necessary  for  me  because  I  have  my  note. 

Mr.  Attorney  General — It  is  from  the  short-hand  writers'  notes^ 
my  Lord. 

Lord  Chief  Baron. — I  have  never  had  that  at  all  for  any 
purpose. 

Mr.  AUffmey  General — I  am  sorry  your  Lordship  should  not 
have  it  in  your  hand  whilst  I  have  it 

Lord  Chief  Baron. — I  certainly  now  see  it  for  the  first  time.  I 
have  had  nothing  furnished  to  me  but  £^  copy  of  half  of  Sir  Hugh 
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Motion  for  Bale  Cairns'  speech,  the  reply  of  the  Attorney  General,  and  my  own 

forNewTrial.  g^^^.„g„p 

The  Qveen's  Advocate. — I  will  hand  up  my  own  copy  to  your 
Lordship. 

Lord  Chief  Baron, — It  is  not  for  myself  ihat  I  want  it,  because 
I  have  my  own  original  notes,  to  which  I  shall  adhere ;  but  it 
would  be  desirable  that  my  learned  brothers  should  each  of  them 
have  a  copy. 

Mr.  Attorney  General — My  Lord,  1  am  about  to  read  from  a 
book  which  has  been  printed  by  my  opponents ;  it  is  their  cor- 
rected copy  of  the  short-hand  notes,  which  I  prefer  reading  to 
reading  ours,  which  does  not,  of  course,  differ  from  it ;  but  there 
are  some  passages  which  may  have  been  corrected  in  some  way 
by  them,  and  I  prefer  taking  their  copy. 

Lord  Chief  Baron. — If  you  have  the  benefit  of  a  printed  book, 
I  tiiink  you  should  at  least  give  my  learned  brothers  the  benefit 
of  it,  that  they  may  have  the  same  advantage. 

Mr.  Attorney  General — That,  my  Lord,  is  the  same  book  as 
the  one  which  I  am  about  to  read  from  (a  copy  being  handed  up  to 
the  Bench). 

Lord  Chief  Baron. — Have  you  not  the  means  of  giving  a  copy 
to  each  of  the  Court  ? 

Mr.  Attorney  General — I  wish,  my  Lord,  that  we  had ;  but  with 
some  difficulty  as  to  identifying  Uie  paging,  which  I  daresay  is  not 
very  great  (I  dare  say  my  learned  friends  who  are  with  me  will 
follow  me),  the  other  book,  which  is  our  copy,  may  be  used  in  the 
absence  of  a  sufficiency  of  our  opponents'  copies. 

Mr.  Baron  PiffotL*—Mr,  Attorney  General,  we  had  better  not 
take  your  copy,  which  is  turned  down. 

Mr.  Attorney  General — I  rather  intended  to  use  myself  the  book 
which  was  furaished  to  me  on  the  other  side ;  it  is  their  copy. 

Lord  Chief  Baron, — Have  you  no  spare  copies  of  your  own 
edition  ? 

Mr*  Attorney  General — ^Yes,  my  Lord,  that  is  our  own. 

Mr.  Solicitor  General — We  have  sent  for  one  or  two  copies,  my 
Lord,  and  they  will  be  here. 

Mr.  Attorney  General — This  is  the  evidence  of  Barnes ;  these 
are  short  passages.  I  am  not  going  to  trouble  your  Lordships 
with  a  needless  detail.  He  was,  my  Lords,  an  engine-driver  in 
Messrs.  Miller's  employment,  and  he  states  in  his  evidence  that 
he  had  been  concerned  in  the  yard  in  the  building  of  three  gun- 
boats, one  called  the  "  Oreto,"  of  which  I  will  say  nothing,  and 
two  called  the  "  Penguin  "  and  the  "  Steady,"  which  were  built 
for  the  English  Government 

Mr.  Baron  Channel!, — ^We  understand  you  that  having  given  us, 
as  you  say,  your  statement  as  to  the  general  effect  of  the  evidence, 
you  are  now  going  to  analyze  the  evidence  upon  the  one  point 
first  ? 

Mr.  Attorney  General — Yes,  my  Lord. 

Mr.  Baron  Channell — And  you  will  afterwards  take  the  other 
evidence  as  it  supports  the  other  points  which  you  make  ? 
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Mr.  Attorney  Generah — Just  so.  He  speaks,  my  Lord,  of  Motion  for  Bule 
baying  in  the  yard  of  Messrs.  Miller  been  concerned  as  their  forNewTriaU 
servant  in  the  building  of  three  gunboats,  two  of  which  were 
built  for  the  English  Government,  called  the  "  Penguin  "  and  the 
"  Steady,"  and  the  third  was  called  the  "  Oreto/'  a  boat  of  which 
I  will  say  nothing,  though  most  people  have  heard  of  her.  At 
the  bottom  of  my  page  39  he  is  asked  this — 

The  Queen's  Advocate. — It  is  page  37  in  the  other  copy  {the 
official  copy). 

Mr.  Attorney  General. — ^''Do  you  recollect  a  screw  steamer 
"  called  the  '  Alexandra '  being  built  there? — Yes,"  he  frequently 
went  over  her.  "What  is  she  like? — She  is  like  the  other  gun- 
"  boats,  only  smaller.  Is  she  like  the  *  Oreto?' — Yes,  she  is  like 
**  her,  only  smaller.  Like  the  *  Oreto,'  the  '  Penguin,'  and  the 
" '  Steady,'  only  smaller  ? — Yes,  only  smaller."  That  is  what  Mr, 
Barnes  said  at  page  39  and  at  page  40. 

Mr.  Solicitor  General — I  have  found  another  copy  of  the  larger 
book ;  it  is  the  same  as  Mr.  Baron  Pigott  has,  I  think.  ( The 
same  was  handed  up  to  their  Lordships.) 

Mr.  Attorney  General. — I  do  not  think  I  need  trouble  your 
Lordships  with  anything  else  which  Barnes  said. 

Then  comes  Hodgson,  a  packer  in  the  service  of  the  claimants, 
Messrs.  Fawcett  and  Company,  who  were  making  the  machinery, 
and  in  page  54  of  the  smaller  book,  and  in  page  51  of  the  other, 
he  proves  this,  that  he  received  orders  in  the  yard  of  the  claim- 
ants, Fawcett  and  Company,  to  take  the  machinery,  clenches,  and 
bolts,  which  he  identifies  as  made  for  this  vessel,  to  the  gunboat. 
This  was  his  evidence  upon  the  subject ;  he  is  asked,  **  Did  he," 
(that  is,  Mr.  Speers,  the  manager  or  foi^eman  of  Messrs.  Fawcett 
and  Company's  works,)  "give  you  any  orders? — Yes.  What 
"  were  the  orders  ? — To  see  if  ihe  things  were  ready,  and  to 
"  take  them  if  they  were  ready,  as  the  men  were  waiting  for  ihem 
"  in  the  yard.  To  take  them  where? — To  take  them  up  to 
"  Mr.  Miller's  yard,  or  to  the  boat.  Or  to  where? — To  the 
"  gunboat  Those,"  he  adds,  "were  the  words  of  Mr.  Speers,  as 
"  far  as  I  remember.  Sir  Hugh  Cairns. — As  far  as  you  recol- 
"  lect  ? — ^Yes."  Then  he  is  asked,  "  Where  did  you  take  them 
"  in  consequence  of  that  order  ? — I  took  them  to  the  yard,  and 
"  left  them  in  the  stores  of  Miller's  yard.  What  Itecame  of  them 
**  afterwards  ? — The  men  would  be  waiting  to  use  them  when  I 
"  got  there.  What  ship  was  it?  —  The  ship  now  called  the 
"  *  Alexandra.'  Was  the  *  Alexandra '  in  the  stocks  at  the 
"  time? — ^Yes.  You  saw  the  things  in  consequence  of  that 
"  order  taken  to  the  *  Alexandra '  ? — ^Yes,  the  men  have  been 
"  waiting  for  them,  and  when  I  have  taken  them  they  have  said, 
"  *  Are  those  for  the  gunboats  ? '  and  I  have  said  *  Yes.' "  That 
is  the  evidence  of  the  packer.  Now,  your  Lordships  recollect 
that  this  packer  Hodgson  is  the  servant  of  Fawcett  and  Company, 
the  daimants,  who  are  making  the  machinery.  The  ship  is 
identified  not  only  by  the  evidence  which  I  have  read,  but  also 
by  the  number  2,209,  by  which  she  was  known  by  the  packer  of 
Messrs.  Fawcett  and  Company. 
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Motion  forRnle      Then  we  have  two  pereons  who  are  very  conversant  with  ship- 
for  New  Trial  'building  business,  and  the  captain  in  the  navy,  to  whom  my  Lord 

has  referred.     The  two  persons  to  whom  I  allude  are  Mr.  Blacky 

a  ship  carpenter,  a  very  intelligent  witness,  and  Mr.  Green,  a 
ship-builder.  I  will  take  what  Mr.  Black  says  about* the  bulwarks 
at  the  bottom  of  page  65  of  my  book. 

The  Queens  Advocate, — It  is  at  page  62  of  the  other. 

Mr.  Attorney  General — He  mentions  several  things  respecting 
the  strength  of  the  frame,  and  so  on.  But  I  will  take  him  up 
where  he  speaks  about  the  bulwarks.  "  Did  you  examine  thebul- 
**  warks? — Yes.  Did  anything  strike  you  with  regard  to  the 
"  bulwarks;  were  they  the  bulwarks  of  a  merchant  vessel? — No. 
"  For  what  reason  were  they  not  ? — From  their  extraordinary 
"  strength  Did  yon  mark  anything  with  respect  to  their  height? 
«  — Their  height  is  about  2^  feet.  Is  that  high  or  low? — ^It 
**  might  do  with  regard  to  height  for  a  merchant  vessel,  but  it  is 
"  generally  higher  for  a  merchant  vessel."  That  is,  as  I  under- 
stand, that  a  merchant  vessel  generally  has  higher  bulwarks. 
**  But  you  say  that  the  bulwarks  were  stronger  than  are  used  in 
**  a  merchant  vessel? — Yes.  And  likewise  lower? — Yes.  What 
*^  are  the  upper  decks  made  of? — Pitched  pine.  Have  you  ever 
"  seen  pitched  pine  used  for  the  decks  of  any  vessel  except 
**  vessels  of  war  ? — No.  You  never  have  ? — No,  except  they  are 
*'  between  decks.  Do  you  consider  this  vessel  altogether  una- 
"  dapted  to  mercantile  purpose?  It  is  not  qualified  for  mercantile 
"  purposes." — Then  the  form  of  the  question  is  altered.  '*  For 
"  what  is  she  adapted  ? — She  is  adapted  for  war  purposes.  What 
*^  is  her  appearance  ? — A  very  fine  appearance,  she  looks  a  hand- 
"  some  piece  of  architecture,  very  fine  lines,  capable  of  great 
*«  speed  according  to  the  power  of  machinery.  What  kind  of 
"  war  vessel  should  you  say  she  has  been  built  for?  Sir  Hugh 
**  Cairns.— lie  says  she  is  *  adapted  for  '  not  *  built  for/  "  The 
answer  is  "  for  a  gunboat" 

Then  at  page  107,  I  think,  comes  Mr.  Green. 

The  Queen*s  Advocate. — It  is  at  page  102  of  the  other  book,  he 
is  examined  twice. 

Mr.  Attorney  General, — He  was  a  ship -builder  of  many  years' 
experience  at  Liverpool ;  he  examined  the  ship,  he  is  asked  **  How 
"  was  she  built? — I  found  her  bulwarks  differently  formed  from 
"  any  merchant  vessel  or  any  other  vessel  than  a  vessel  of  war.** 
Then  he  is  asked  to  go  on  with  the  description  ;  he  says,  "  The 
"  bulwarks,  to  which  I  first  alluded  as  being  different  from  any 
*^  other  vessel  but  a  ship  of  war,  were  composed  of  very  thick 
"  planks,  three  inches  thick  inside  and  out.  Lord  Chief  Baron, — 
*'  What  was  it  ? — It  was  teak.  The  Queen's  Advocate. — What  was 
^^  the  thickness  ? — The  inside  and  the  outside  planks  were  three 
*'  inches  thick  in  the  lower  part,  and  two  and  a  half  inches  thick 
"  in  the  upper  part,  and  they  were  about  two  and  a  half  feet  deep. 
"  I'hat  would  be  from  the  deck  to  the  top.  Do  I  understand  from 
'^  you  that  that  is  an  unusual  thickness  for  a  merchant  vessel  ? — 
*^  xes."    He  says  that  she  had  three  masts,  and  a  propeller  under 
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**  water.     He  gives  her  dimensions ;  it  is  not  a  large  ship  of  the  MotionforltDle 

*'  kinA     "  Did  you  observe  her  rudder? — The  rudder  was  very  forNewTrial. 

"  strong,  and  a  very  thick-formed  rudder,  unusually  so.     Was  it 

^^  thicker  and  stronger  than  would  be  used  for  a  merchant  vessel  ? 

"  — It  was.''    Then  he  comes  to  the  hammock  racks,  which  I  will 

observe  upon  presently.  I  will  pass  it  over  now,  because  that  I 

think  belongs  to  the  furniture  rather  than  to  the  structure. 

Then  I  think  that  I  may  go  to  page  1 1 1  in  his  cross-examination. 

The  Queen^s  Advocate. — It  is  at  page  105  in  the  other  book. 

Mr.  Attorney  General — He  is  asked  this? 

Lord  Chief  Baron. — Who  is  this  ? 

Afr.  Attomei/  General. — Mr.  Green.  "  Just  one  word  about  the 
*^  bulwarks  of  this  vessel,  you  say  they  are  peculiarly  strong  ? — 
"  I  do.  Does  your  knowledge  enable  you  to  tell  me  whether  in 
<'  a  vessel  of  that  construction  it  is  necessary  to  have  the  bul- 
*^  warks  strong  to  strengthen  it  ? — ^They  have  nothing  to  do  with 
"  the  strength,  it  has  rather  a  tendency  to  weaken  the  vessel  than 
^*  to  strengthen  her.  Did  you  examine  the  build  of  the  vessel 
**  below  ? — I  did  not  examine  her  very  distinctly  below.  Was 
**  she  in  the  water  at  the  time  you  saw  her? — In  the  water. 
**  Will  you  tell  me  as  a  ship-builder  whether  it  is  not  a  fact,  that 
*^  bringing  up  the  bulwarks  with  additional  strength  added  to 
"  the  strength  of  the  vessel  ? — No,  it  did  not,  it  weakened  her ;  it 
'^  was  an  unnecessary  weight  unless  for  resistance  of  shot  ?"  I 
think  that  that  is  all  upon  that  subject. 

Then  comes  Captain  Inglefield,  to  whom  my  Lord  has  referred : 
his  evidence  in  my  book  is  at  page  61. 

The  Queens  Advocate. — It  is  at  page  58  in  the  other  copy. 

Mr.  Attorney-General. — He  was  a  witness  whom  everybody 
agreed  in  appreciating  very  highly,  and  I  will,  therefore,  read  his 
evidence,  wnich  is  not  long,  pretty  nearly  at  length.  He  is  the  com- 
mander of  Her  Majesty's  ship  "  Majestic,"  stationed  at  Liverpool. 
He  is  asked,  ''  Have  you,  assisted  by  the  carpenter  of  your  ship, 
**  examined  the  *  Alexandra,'  lying  in  the  Toxteth  Dock  ? — I  have. 
"  Since  the  time  of  the  seizure,  I  believe  ? — Yes.  Did  you  care- 
"  folly  examine  the  fittings  as  far  as  they  have  gone  ? — I  did. 
**  Are  you  able  to  describe  to  the  jury  the  character  of  the  vessel, 
"  as  to  her  timber  and  construction  generally  ? — I  can.  Of  what 
"  timber  is  she  built  ? — Principally  of  teak  ;  her  upper  works  are 
'^  of  other  materials ;  the  kind  of  wood  I  cannot  exactly  say,  but 
'^  I  should  call  her  a  strongly  built  vessel,  certainly  not  intended 
'^  for  mercantile  purposes,  but  she  might  be  used,  and  is  easily 
^*  convertible  into  a  man-of-war.  And  speaking  of  the  strength  of 
"  the  vessel,  is  she,  in  your  judgment,  of  such  strength  as  would  be 
**  adapted  to  her  being  used  as  a  man-of-war  ? — She  is.  Did  you 
**  find  whether  she  had  an  accommodation  for  men  and  officers 
'<  such  as  would  have  to  serve  on  board  a  man-of-war  ? — She  has. 
"  And  as  regards  stowage  room  and  the  building  of  the  vessel, 
^  what  say  you  to  that  ? — As  regards  stowage  room,  she  has  only 
"  stowage  room  sufficient  for  the  crew,  considering  the  berlhinj* 
**  of  the  crew  to  be  for  about  32  men.     And  as  regards  her  build 
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Motion  fopRnle  «  generally,  is  it  your  opinion  that  she  is  adapted  for  a  roan-oF- 
^^   ^^  *'  war  ? — She  is  quite  capable  of  being  converted  into  a  man-of- 

"  war  without  having  at  the  time  I  saw  her  any  appearance  of 
"  fillings  for  guns ;"  that  was  the  answer  to  which  his  Lordship 
referred.     "  You  say  that  there  were  no  guns  or  immediate  pre- 
"  paration  for  guns  ? — There  were  none.  But  having  regard  to  the 
**  building  of  the  vessel,  might  she  or  not,  in  your  opinion,  be  fitted 
"  for  guns  ?  "     There  was  a  little  interruption,  and  the  Attorney 
"  General  put  his  question  again,  and  the  answer  was  this,  **  She 
^^  is  of  sufficient  length  to  receive  guns,  but  m  ithout  any  of  those 
**  appurtenances  which  would  indicate  that  guns  were  about  to  be 
**'put  on  board.     Would  you  tell  us  to  what  you  refer  in  speaking 
^'  of  the  appurtenances  which  indicate  an  absolute  intention  of 
"  putting  guns  on  board  ? — Ring  bolts  at  the  side  and  plates  on 
^  the  decks  upon  which  pivot  guns  would  turn.     Sir  Hugh  Cairns. 
**  There  were  none  of  those."    Then  the  Attorney  General  asked, 
*^  Would  there  be  any  difficulty  in  your  judgment  in  adding  to  the 
"  ship  as  she  is  now  those  preparations  for  guns? — No  difficulty." 
His  Lordship  interposed  and  said,  ^'  Not  only  no  difficulty,  but  it 
^  could  be  easily  done  ? ''     Then  the  answer  was,  **  Easily  con- 
"  verted  into    a  man-of-war.       The    Attorney  General —  When 
**  you  speak  of  a  pivot  on  the  deck,  do  you  speak  of  three  guns 
"  or  of  several  guns? — She  might  have  two  or  three  pivot  guns. 
**  Would  she,  according  to  the  ordinary  arrangement  now-a-days 
"  of  men-of-war  of  her  size,  probably  carry  two  or  three  guns,  or 
**  more,  on  pivot  ? — Probably  three  guns.     Would  those,  accord- 
"  ing  to  the  ordinary  course  in  these  matters,  be  guns  varying  in 
"  size,   or  guns  of  the  same  size? — Of  varying  size.''      He  is 
asked,  "  Would  the  smaller  or  the  greater  guns  predominate  in 
*'  number?"     He  says,  *^  I  could  only  tell  what  guns  would  be 
"  fitted  to  the  vessel  by  knowing  w4iat  size  waB  intended  to  be 
"  put  on  board  ;  if  they  were  smaller  guns  they  must  have  ports" 
(there  are  no  ports  to  the  ship);   "  but  if  guns  of  certain  dimen- 
"  sions,   they  would   be  pivot  guns,  and  would  fire  over  the  bul- 
"  warks.     Without  ports? — Without  ports."     Then  he  is  asked, 
"  I  suppose  if  it  were  intended  that  they  should  fire  over  the 
**  bulwarks,   the  bulwarks  would  be  constructed  comparatively 
"  low,  would  they  not  ? — Yes,  they  would.     How  did  you  find 
*^  the  bulwarks  in  this  ship  ? — Low,  but  not  similar  to  the  bul- 
"  warks  of  gunboau  in  our  service.     Over  which  they  were  to 
"  be  fired  ? — Of  certain  dimensions."     The  Lord  Chief  Baron 
says,  "  These   were  low,  but  not  low  enough  according  to  our 
««  service,  was,  I  think,  your  answer  ? — Not  the  same  description 
"  as  tliose  in  our  service.     They  would  be  flying  bulwarks."     I 
suppose  he  means  that  those  in  the  service  of  the  British  Govern- 
ment would  be  flying  bulwarks ;  these  are  fixed  bulwarks.    ''  But 
"  would  there  be  any  difficulty,  without  proper  gun  carriages,  in 
"  firing  guns  over  those  bulwarks  ? — It  would  be  entirely  depen- 
"  dent  on  the  size  of  the  gun.     But  with  a  proper  adaptation  of 
"  the  size  of  the  guns  it  might  be  done? — Certainly.     About  what 
*^  height,   so  far  as  you  recollect,  of  gun  carriage  would  be  re- 


29 

**  quired  to  enable  the  gunners  to  fire  over  those  bulwarks? — Motion forRiile 
**  The  gun  carriage  and  slides  in  different  kinds  of  guns  vary  forNewTriaL 
^  very  much  in  size;  therefore  I  must  know  the  kind  of  gun  to 
"  be  able  to  judge  of  the  height  or  size  of  the  carriage.    It  would 
^  depend  on  the  kind  of  gun.     Yes ;  but  with  certain  kinds  of 
•*  guns  it  might  be  done  ? — Perfectly." 

Then  he  is  very  shortly  cross-examined.  It  is  right  to  read 
what  passed  then.  lie  is  asked  to  give  the  grounds  of  his  calcu- 
lation of  32  men  for  the  crew,  which  he  does.  He  says  it  would 
be  rather  close  quarters.  Then  he  is  asked,  "  You  say  that  the 
"  vessel  was  fitted  for  a  yacht^  and  is  easily  convertible  to  a  vessel 
"  of  war."  I  do  not  think  that  that  was  the  language  of  the 
witness  that  she  was  fitted  for  a  yacht.  The  question  proceeds, 
"  She  could  be  used,  I  suppose,  for  mercantile  purposes;  not 
"  merely  for  a  yacht,  but  she  was  capable  of  being  used  for  mer- 
"  cantile  purposes? — No,  she  was  not  capable  of  being  used  for 
"  mercantile  purposes,  because  she  had  no  stowage  for  merchan- 
"  dise.  What  state  were  her  cabins  in  when  you  saw  her  ? — 
*  They  were  not  finished,  but  they  were  all  laid  out  and  *bulk- 
"  headed  off.  Besides  the  accommodation  for  men,  there  were 
"  cabins  for  five  officers,  a  captain's  cabin,  and  a  mess  place.  Were 
"  the  cabins  fitted  up,  or  did  you  merely  see  the  partitions  be- 
"  tweenthem? — They  were  partly  fitted  up;  sufficiently  to  dis- 
''  tinguish  them  as  cabins.  What  was  the  difference  between  the 
^  cabins  you  saw  and  the  sort  of  cabins  that  might  be  found  in  a 
**  yacht,  supposing  she  was  to  be  used  for  that  purpose? — No 
"  difference." 

My  Lords,  that  is  the  evidence  as  to  the  structure  of  the  ship 
and  the  preparations  connected  with  the  structure  for  a  par- 
ticular use  and  service,  and  giving  her  a  particular  character.  I 
have  read  that  evidence  to  your  Lordships,  and  you  find  that  the 
witness  who  is  in  the  claimants'  workshops  says,  that  he  was 
ordered  to  carry  the  machinery  to  the  gunboat ;  the  other  wit- 
ness, the  engine-driver,  says  that  she  is  just  like  the  other  gun- 
boats which  had  been  built  here  before,  but  built  for  the  Govern- 
ment ;  Captain  Inglefield  says  that  nothing  is  wanted  but  to  put 
in  the  pivot  plates  for  the  guns  to  run  round,  and  the  bolts ;  that 
that  can  be  done  at  any  moment ;  that  that  is  not  done  yet,  but 
that  she  is  in  every  respect  adapted  for  a  ship  of  war,  and  nothing 
else ;  and  Mr.  Black  and  Mr.  Green  tell  us  that  she  has  bulwarks 
which  would  be  worse  than  useless,  and  absolutely  injurious,  un- 
less she  were  meant  for  a  ship  of  war, — bulwarks  specially  adapted 
to  resist  shot,  and  bulwarks  which  would  be  an  absolute  incum- 
brance if  she  were  used  for  any  other  purpose. 

But  now  we  come  to  the  fittings,  furnishings,  and  equipments, 
distinct  from  the  structure.  I  trench  here  upon  ground  which 
we  shall  find  very  material  when  we  come  to  the  questions  of  law. 
I  say  that  it  is  utterly  immaterial  whether  these  equipments  are 
of  a  warlike  character  or  not ;  if  the  vessel  is  meant  for  warlike 
purposes,  any  equipment  whatever  for  that  purpose,  however  am- 
biguous in  its  character^  is  sufficient ;  and  here,  I  think,  is  the 
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Motion  for  Role  source  of  the  glaring  fallacy  which  seems  to  have  pervaded   some 
for  New  Trial.  ^^^^  of  the  argument,  and  not  to  have  been  entirely  seen  through 
by  the  learned  Judge  who  tried  the  case.    Any  kind  of  furnishing 
and  fitting  out  whatsoever  is  against  the  statute,  provided  always 
that  the  intent  and  the  purpose  is  proved.     What  I  have  already 
said  goes  far,  I  think,  in  the  direction  of  proving  intent  and    pur- 
pose, though  I  have  not  at  present  referred  to  it  with  that  object ; 
but  I  now  wish  your  Lordships  to  see  what  had  been  done  in    the 
way  of  equipment  and  furnishing  and  fitting  out,  which  was   in 
progress,  and  which  of  course  was  meant  to  be  completed,  which 
is  separable  from  the  mere  structure  of  the  ship  and  from  the 
mere  ship-builder's  work.     The  fitting  out  and  the  fiirnishing  was 
going  on  at  the  same  time  that  the  building  was  going  on,  and  it 
was  being  done  by  Fawcett  and  Co.,  the  claimants ;  and  in  the  evi- 
dence of  Mr.  Barnes,  Mr.  Robinson,  and  Mr.  Carter,  three  of  the 
people  who  were   at  work  about  it,  we  shall  find  what  was   the 
exact  state  of  things  as  to  that  and  as  to  the  hammock  nettings, 
which  I  postpone,  which  other  witnesses,  Mr.  Morgan  and  others, 
speak  to.     Mr.  Barnes'  evidence  is  at  p.  41  of  the  smaller  book. 

The  Queen's  Advocate, — It  is  at  page  36  of  the  other. 

Mr.  Attorney  General, — Mr.  Barnes  was,  I  think,  an  engine- 
driver  in  the  yard  of  the  builders,  Messrs.  Miller,  and  with  regard 
to  the  progress  which  had  been  made  in  fitting  up  the  ship,  and 
with  her  appointments  and  appliances;  he  says  this  at  page  41. 
He  is  asked,  "What  was  brought  there  to  be  put  into  the 
'*  •  Alexandra '  ? — I  did  not  see  anything  brought  there,  only  the 
**  boilers.  Who  brought  the  boilers  ? — 1  cannot  say  who  brought 
"  them.  Where  were  they  put  on  board  the  'Alexandra*  ? — In 
**  the  dock.  I  did  not  see  them  put  on  board.  I  saw  them  after 
**  they  were  in.  In  the  *  Alexandra'  ? — Yes.  Where  was  it  that 
«*  you  saw  them  in  the  *  Alexandra'? — ^In  Toxteth  Dock.  Were 
**  any  of  Messrs.  Fawcett  and  Preston's  people  there  then  ? — Yes, 
**  the  boiler  makers.  Some  of  the  boiler  makers  in  the  employ 
"  of  Messrs.  Fawcett  ? — Yes.  They  were  in  the  *  Alexandra ' 
"  then  ? — Yes.     It  would  be  about  those  boilers  ? — ^Yes." 

Then  there  is  Mr.  Robinson,  who  is,  I  think,  a  joiner.  There 
is  a  little  passage  in  his  evidence.  "  He  was  being  employed,"  he 
says,  "just  before  ihe  beginning  of  his  cross-examination,  by  the 
"  direction  of  Messrs.  Fawcett  and  Preston's  foreman,  in  Messrs. 
<*  Miller's  yard,  upon  the  *  Alexandra,'  in  fixing  a  frame  for  the 
"  pitch  of  the  propeller  shaft;"  and  Carter,  who  was  a  joiner  in 
Messrs.  Fawcett  and  Company's  yard,  at  page  44,  in  the  beginning 
of  his  examination,  is  asked  this  question,  **  For  some  time 
"  before  you  left  in  April  last,  were  your  masters,  Messrs.  Fawcett, 
"  Preston,  and  Company,  making  machinery  for  a  propeller  boat  ? 
**  — Yes.  Was  the  boat  for  which  the  machinery  was  being  pre- 
*^  pared  known  in  your  workshop  by  a  number  ?• — Yes.  What  was 
«  the  number  ?— 2,209."  And  then  he  identifies  the  "  Alexandra," 
on  board  of  which  he  has  been,  with  the  ship  which  was  so  numbered. 
Then  at  page  58  Mr.  Hodgson,  the  packer,  gives  evidence. 

The  Queen's  Advocate, — That  is  at  page  48  of  the  other  book. 
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The  Attorney  General — He  speaks  of  machinery  being  made  for  Motion  forBole 
these  ships,  and  says  that  it  had  to  pass  through  the  packing-  ^'NeirTr»L 
room,  and  that  it  was  taken  to  this  ship.  He  is  asked,  ^*  Were  you 
**  sent  for  machinery  for  that  number  ? — Yes.  And  for  clenches 
**  and  bolts  ? — ^Yes.  You  had  to  pack  them  ? — I  took  them  up 
"  myself.  Did  you  take  them  to  the  ship  ? — Yes.  And  you  know 
^  that  they  were  for  that  ship  by  that  number  ? — ^Yes."  Then  he 
repeats  that,  in  the  next  page,  about  taking,  by  order  of  the  fore- 
man, machinery,  clenches,  and  bolts  to  the  gunboat ;  and  at  page 
59  we  are  told  by  the  same  witness,  I  think," of  the  work  which 
was  going  on  at  the  very  time  of  tlie  seizure,  and  which  was 
stopped  upon  the  seizure.  "Were  any  orders  givenby  Mr.  Speers" 
(tliat  is  the  manager)  "  that  night  for  sending  anything  on  board 
"  her  ? — Yes.  Nothing  more  was  to  be  done ;  was  that  after  the 
"  seizure  ? — ^Yes.  Do  you  recollect  any  orders  given  before  which 
*' were  countermanded  by  that  order;  were  any  orders  given 
"  before  the  seizure  to  take  anything  down  to  the  ship? — They 
"  came  down  from  the  workshops  to  the  packing-room.  What 
**  were  they  ? — Eccentric  pump-buckets,  and  bright  work.  Those 
**  were  to  have  been  put  on  board,  but  were  stopped  ? — No,  they 
*^  were  in  the  packing-room,  and  were  to  go  down  in  the  morning 
^  when  she  was  seized."  That  is  also  part  of  the  fitting  and  the 
equipment. 

Then  we  come  to  the  question  of  the  hammock  nettings,  which 
your  Lordships  will  find  not  only  relate  to  the  same  matter, 
namely,  furnishing  and  fitting  up,  but  have  a  special  connexion 
with  the  warlike  purpose.  'The  evidence  as  to  that  is,  first,  that 
of  Mr.  Morgan,  the  seizing  officer,  who,  at  page  21  of  the  small 
book,  is  asked,  "  When  you  seized  the  '  Alexandra,'  what  was 
**  going  on  at  the  time  on  board  the  ship  ;  was  she  completed  ? — 
**  When  I  seized  her,  about  the  time  of  the  seizure  the  workmen 
**  were  variously  engaged  on  board  her.  Do  you  remember 
"  whether  they  were  preparing  anything  for  the  hammock  net- 
"  tings? — ^Yes,  they  were  fitting  the  stanchions  for  the  hammock 
"  nettings.  Were  these  iron  stanchions  on  board  the  ship  in  the 
**  hold  ? — They  were  fitted  in  their  places."  They  were  fitting  the 
stanchions  for  the  hammock  nettings.  As  to  the  hammock  net- 
tings, if  your  Lordships  will  turn  again  to  the  evidence  of  Mr. 
Ghreen,  the  shipbuilder,  at  page  108  of  my  book,  and  some  sub- 
sequent pages,  we  shall  have  a  little  further  light  about  the 
matter. 

The  QueerCs  Advocate. — It  is  at  page  102  of  the  larger  book. 

Mr,  Attorney  General — At  page  108  he  is  asked  this  question, 
"  You  have  spoken  of  the  bulwarks;  did  you  obeerve  anything 
"  about  the  bulwarks?" 

Lord  Chief  Baron,-^WhvLt  witness  is  this  ? 

Mr.  Attorney  General. — Mr.  Green,  my  Lord. 

Lord  Chief  Baron. — We  have  not  copies  here. 

Mr.  Attorney  General — They  will  be  here  shortly,  my  Lord ; 
there  are  some  on  the  bench.  The  question  is,  "  You  have  spoken 
**  of  the  bulwarks ;   did  you  observe  anything  about  4he  bul- 
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Modon  for  Rule  ^^  warks^  any  arrangements  made  for  the  upper  part  of  the  bul- 
for  New  Trial  «  warks  to  be  fitted  up  with  anything? — I  discovered  several 
'^  iron  stanchions  for  hammock  racks,  which  were  not  put  up^  but 
"  there  were  arrangements  being  made  for  the  staples  to  receive 
**  them ;  they  were  on  boards  but  there  were  staples  in  the  side 
"  of  the  vessel  to  receive  them.  What,  in  your  judgment,  were 
'^  the  hammock  racks  for? — For  hammocks.  Is  that  usual  on 
"  board  a  merchant  ship? — Very  seldom/'  Then  I  pass  over 
something  about  the  scuttles  and  hatchways  not  being  suited  for 
a  merchant  vessel,  which  I  will  not  dwell  upon^  but  will  go  to 
page  111  in  my  book. 

The  QueerCs  Advocate. — It  is  page  106  in  the  other. 

Mr.  Attorney  General, — In  cross  examination  he  is  asked  this 
question,  "  According  to  your  experience  in  yachts,  are  the  ham- 
"  mocks  occasionally  put  up  on  these  hammock  racks? — Very 
"  rarely.  Do  they  ever  do  so  ? — I  have  known  large  sailings 
^*  vessels  fitted  up  somewhat  similar." 

Lord  Chief  Baron, — This,  I  think,  is  the  cross-examination? 

Mr,  Attorney  General — Yes,  my  Lord.  "  And  fitted  with  con- 
**  veniences  for  putting  the  hammocks  on  the  bulwarks  ? — Yes. 
"  The  sole  object  of  that  is  for  the  purpose  of  greater  cleanliness 
'^  among  the  men  ? — Yes.  And  for  having  the  hammocks  put 
"  from  below  to  air  them? — Yes;  and  there  is  another  object. 
^^  Their  original  intention  was  to  resist  shot ;  that  was  their  ori- 
<<  ginal  intention.  The  object  when  it  is  used  in  a  yacht  is  for 
^'  the  purpose  of  airing  the  hammocks  of  the  men,  is  it  not  ? — 
^  Yes.''  Then,  in  his  re-examination  at  page  1 12,  he  is  asked  a 
little  more  about  it.  The  Queen's  Advocate  says,  "  I  did  not 
''  understand  what  you  said  about  the  hammock  racks  as  to  their 
"  resisting  shot — The  original  fixing  of  hammocks  on  the  ham* 
'^  mock  racks  was  to  resist  shot  from  musketry,  which  they  will 
"  do."  Your  Lordships  understand  perfecdy  how  they  will  do 
it ;  it  is  like  a  pillow  or  something  which  receives  the  shot  and 
deadens  it.  The  next  question  is,  "  As  I  understand  you,  that  is 
**  not  usual  on  board  merchant  ships  ? — Very  rarely  so." 

My  Lords,  I  have,  I  think,  given  you  that  portion  of  the  evi- 
dence which  relates  to  these  things,  and  which  is  unequivocally 
connected,  beyond  the  possibility  of  doubt,  with  the  ship  itself. 
I  will  now  refer  you  to  those  parts  of  the  evidence,  as  to  which  I 
admit  it  would  have  been  for  the  jury  to  say  whether  they  were 
satisfied  or  not  that  these  guns  and  gun  caiTiages  were  meant  for 
this  ship,  but  which  show  the  contemporaneous  preparation  under 
the  same  superintendence  and  by  the  same  persons,  the  claimants^ 
Messrs.  Fawcett  and  Company,  of  just  such  three  guns  and  gun 
carriages  as,  according  to  Captain  Inglefield's  evidence,  would  be 
natural  and  useful  to  be  put  on  board  this  ship.  Your  Lordships 
will  find  the  evidence  on  that  subject  to  be  that  of  Robinson  and 
Carter  at  page  42. 

The  Queen^s  Advocate.— ^hinsoiC^  evidence  is  at  page  40  in 
the  large  book. 

The  Attorney  General.  —  At  page  42,  Robinson,  a  joiner,  in 
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the  employment  of   Messrs.   Fawcett,   Preston,  and  Company,  Motion  ibr Role 

is  asked  this  question,   "  Was   it   your  business  to  make  gun  ^'^'NewTrUi. 

**  can'iages?  —  Sometimes.      Do   you   remember  in  particular 

'^  making  gun  carriages,  or  helping  to  make  gun  carriages,  for 

"  three    guHs  in    particular?  — Yes.      What    were    the  guns 

**  that  you  were  making  gun  carriages  for  ? — Pivot  guns«     How 

**  many,  I  mean? — Three,   Was  there  one  large  gun  ? — I  believe 

**  there  was.     And  two  other  smaller  guns  ? — Yes."     Then  he 

says  tiiat  Carter  was  helping ;  then  he  speaks  of  the  intervention 

of  a  gentleman  named  Hamilton,  which  I  will  reserve  until  I 

come   to  the  second  branch  of    the  case,  namely,  the  intent ; 

because  I  shall  have  occasion  to  come  back  again  to  it.    He 

inspected  the  making  of  those  gun  carriages. 

Then  Carter's  evidence  is  at  page  46  of  my  book. 

The  ^een's  Advocate.  —  It  begins  at  page  41  of  the  large 
book. 

Afr.  Attorney  General. — Carter  is  a  person  who  was  concerned 
in  the  preparation  of  the  machinery  and  guns.  He  is  asked  at 
page 46,  "Do you  remember  while  the  machinery  was  in  progress 
•*  for  the  *  Alexandra,'  whether  any  gun  or  guns  were  pre- 
"  pared  ? — Yes,  they  were  preparing  some  at  the  same  time  as 
''  she  was  in  the  building.  I  think  you  said  some  carriages  just 
**  now?  Some  carriages  and  guns  were  prepared  at  the  same 
^  time.'* 

The  QueevCs  Advocate. — That  will  be  about  ten  lines  from  the 
bottom  of  page  43. 

Mr.  Attorney  General  —  "  At  the  same  time  that  the 
"  machinery  was  being  prepared  as  I  understand  you  ?  — 
*^  Yes.  Was  it  any  part  of  your  business,  and  were  you 
"  employed  with  regard  to  the  gun  carriages  and  tlie  slides 
**  for  those  guns  ?  —  I  was  working  at  them."  Then  he  is 
asked  about  the  numbers,  atid  he  is  able  to  give  what  he 
believes  to  be  the  numbers  of  the  two  small  guns,  namely,  2,205 
and  2,204;  he  could  not  remember  the  number  of  the  large  one. 
*♦  Of  the  large  one  I  would  not  say."  He  says  he  could  not  say 
one  way  or  the  other  what  the  number  was,  and  in  that  way  he 
ooold  not  actually  prove  that  the  large  gun  was  meant  for  this 
ship ;  but  by  circumstantial  evidence  it  is  connected  with  the  rest. 
I  do  not  know  whether  I  may  read  this  question  and  answer  at 
page  47.  *'  As  to  the  manufacture  of  the  guns  and  gun  carriages, 
'^  I  think  you  said  it  was  going  on  at  the  same  time  as  that  of  the 
*•  machinery  ? — Yes.**  Then  the  Attorney  General  asks  whether 
**  the  whole  was  treated  as  one  job  ?"  Counsel  interposes,  and 
flays,  "  He  has  not  said  so."  He  is  asked  whether  it  was  so  or  not, 
and  be  says,  "  No."  I  suppose  he  means  that  they  had  different 
things ;  it  may  or  may  not  be  an  answer  tending  to  separate  the 
purpose ;  that  would  be  for  the  juiy  to  judge.  •*  Were  they,  as 
^^  fiir  as  you  could  see,  manufactured  for  use  in  the  same  vessel  as 
"  the  machinery  or  not  ? — That  I  could  not  say ;  they  might  be 
**  or  they  might  not  be."  Of  course  it  does  not  prove  that  they 
were,  but  it  shows  plainly  that  he  had  no  knowledge  to  the  con* 
8341.  c 
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Modon  for  Rule  trary.    Then  at  page  48  of  the  evidence  of  the  same  witness  he  is 
for  New  Trial.  ^^jdVed*"  Do  you  remember  about  what  lime  it  was  that  the  caet- 
**  ing  of  the  guns  for  the  carriages  was  going  on  ? — ^It  was  all 
«  going  on  together." 

The  Queen's  Advocate, — That  is  at  page  45  of  the  large  book. 

Mr,  Attorney  General — '^  At  the  same  time  that  the  rifling  of 
**  the  small  guns  was  going  forward  ? — ^Yes.  As  to  the  rammer 
"  and  sponges  for  the  guns,  were  those  made  in  the  same  shop  ? — 
'^  No.  In  the  pattern  shopi — Yes.  That  is  another  place,  is 
**  it  ? — ^Yes.  Were  those  gun  carriages  of  a  common  or  an  un- 
"  usual  kind  ? — They  were  good  ones.  Were  they  of  an  ordinary 
"  description,  or  were  they  rather  difficult  to  construct  ? — Rather 
"  diflScult,  I  should  say.  Not  of  a  very  ordinary  or  common 
"  description? — No.  Do  you  remember  what  they  were  made 
**  of? — English  elm.  And  of  what  were  the  slides  made  ? — Teak 
"  wood.  Did  you  happen  to  know  where  the  teak  wood  for  the 
«  slides  was  obtained ?— Yes.  Where?— At  Mr.  Miller's.  At 
*•  Mr.  Miller's  yard  ? — ^Yes "  It  is  right  to  state  that  in  cross- 
examination  he  was  asked  whether  Mr.  Miller  dealt  in  timber, 
and  he  said  that  he  did.  It  is  for  your  Lordships  to  judge  of  the 
weight  of  that  part  of  the  evidence. 

I  do  not  think  that  there  is  anything  more  which  I  need  trouble 
your  Lordships  with  upon  that  subject.  I  will  not  read  anything 
to  which  exception  is  taken,  and  about  which  there  might  be  a 
dispute  as  to  whether  it  was  lawful.  I  do  not  know ;  your  Lord- 
ships will  judge.  Let  it  be  considered  unread,  if  your  Lordships 
think  that  it  was  an  objection  which  the  Court  ought  to  have 
allowed.  Hodgson  is  asked  at  the  bottom  of  page  55  and  the  top 
of  page  56  this.  He  speaks  of  taking  the  clenches  and  the  bolts 
on  board  the  "  Alexandra  *'  after  receiving  a  certain  order,  and  in 
consequence  of  that  order.  Then  he  is  asked,  at  the  bottom  of 
page  65,  "  Do  you  recollect  packing  any  of  the  guns  that  were 
"  made  at  that  time  ? — No,  not  the  large  ones  ;  I  packed  the  small 
"  ones.  How  many  guns  were  there  for  that  job  ?  "  The  answer 
is,  **  Intended  for  the  boat,  three,**  Then  Sir  Hugh  Cairns  says, 
^'  Keally  my  friend  ought  not  to  put  such  questions.  I  object  to 
"  my  friend  putting  his  question  in  that  way,  *  for  that  job.'  We 
"  have  not  heard  that  there  were  any  guns  for  any  job  yet."  I 
cannot  help  thinking  that  the  answer  was  legitimate,  and  that  the 
jury  would  have  been  able  to  apply  it  However,  so  much  for 
the  evidence  about  those  guns  and  the  gun  carriages ;  it  stands 
on  a  different  footing  from  the  rest  in  this  respect,  that  it  was 
open  to  argument  whether  the  evidence  unequivocally  connected 
those  guns  and  those  gun  carriages  with  the  *'  Alexandra.''  With 
regard  to  all  the  other  equipments  and  6ttings  which  I  have  men- 
tioned of  a  character  which  was  not  so  distinctly  warlike,  there 
was  no  doubt  about  it. 

I  now  come  to  the  evidence  as  to  the  intent  and  the  purpose. 
I  said  that  when  I  had  gone  through  that  evidence,  I  would 
examine '  its  proper  application  with  respect  to  the  Act  of 
Parliament.     Your  Lordships  will  remember  that  I  have  already 
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said  that  I  consider  the  clause  in  the  Act  of  Parliament  clearly  Motion  for  Bole 
and  distinctly  to  lay  this  down  ;  that  any  species  whatsoever  of  fofNewTriaL 
furnishing  and  fitting,  or  of  equipment,  is  against  the  clause,  if  it 
be  with  intent  or  in  order  that  the  ship  or  vessel  shall  be 
employed  in  the  belligerent  service  of  a  foreign  people  or  state, 
against  persons  with  whom  Her  Majesty  is  not  at  war,  and 
that  it  is  wholly  unimportant  in  that  point  of  view,  whether 
the  particular  furniture,  the  particular  fitting,  or  the  particular 
equipment,  is  of  a  character  which  would  be  equally  useful 
in  ships  not  of  a  warlike  kind,  or  not ;  and  it  is  not  necessary 
that  it  should  have  a  specific  character,  if  the  warlike  destination 
and  purpose  of  the  use  and  employment  of  the  ship  is  made 
out  I  think  that  I  have  at  all  events  given  your  Lordships 
eyidence  quite  enough  to  make  it  clear  (and  that  evidence  is 
not  contradicted)  that  this  ship  was  specially  adapted  in  her 
construction  and  in  her  bulwarks  more  particularly  for  warlike 
purposes,  was  built  for  warlike  purposes,  and  that  she  was  equipped, 
fitted  out,  and  furnished,  de  facto,  so  as  to  enable  her  to  take 
the  seas  at  the  time  when  she  was  seized.  1  now  come  to  the 
evidence  bearing  upon  the  question  of  intent. — It  stands  thus : 
My  Lords,  we  proved  in  a  manner,  which  I  should  have  thought 
clear  beyond  the  possibility  of  doubt,  and  which  was  wholly 
uncontradicted,  that  these  things  were  done  under  the  super- 
intendence and  with  the  interference  of  the  persons  whom  we 
proved  to  have  been  the  agents  of  the  Confederate  Slates,  for 
the  purposes  of  their  war  service,  and  those  persons,  my  Lords,  are 
these  : — Captain  Bulloch  in  the  first  place,  specially  sent  to  this 
country  for  that  purpose,  specially  sent  to  this  country  ipanifestly 
to  organize  here  the  means  of  carrying  on  war  on  the  seas,  as 
the  servant  and  the  oflBcer  of  the  Confederate  States;  Mr. 
Hamilton,  another  officer  and  servant  of  the  Confederate  States 
obviously  employed  for  like  purposes,  the  firm  of  Messrs.  Fraser, 
Trenholra,  and  Company,  mentioned  in  the  information. 

Mr,  Baron  ChannelL — I  did  not  catch  Mr.  Hamilton  in  your 
opening  of  the  information. 

Mr.  Attorney  General — ^No,  my  Lord,  when  the  information  was 
filed  he  was  not  known  to  us  ;  he  is  not  named,  we  say  "  divers 
"  persons  unknown,''  which  is  quite  lawful.  Of  course  with 
regard  to  him  there  was  not  the  same  notice  upon  the  face  of  the 
information  that  there  was  as  to  the  others. 
-  Mr.  Baron  ChannelL — I  understand  you. 

Mr,  Attorney  General — Then  there  is  the  firm  of  Fraser, 
Trenhotm,  and  Company,  named  in  the  information,  interfering 
with  regard  to  the  construction  of  this  ship,  by  one  of  their 
partners,  named  Welsman,  who  we  proved  was  one  of  the  gentle- 
men at  the  office  at  Liverpool,  which  we  proved  was  the  seat 
of  the  agents  of  the  Confederate  States,  who  conducted  their 
belligerent  business,  and  who  paid  the  officers  on  board  the 
"Alabama"  and  other  ships  constructed  here,  thus  using  the 
neutrality  of  this  country,  through  which  those  payments  were 
made.  Then  there  is  a  Captain  Tessier  also  found  interfering, 
whom  we  proved   to  be  connected  in   like   manner  with  that  ^ 

c  2 


sa 

ModmifbrBiile  service^  and  more  especially  upon  the  occafiion  of  taking  out  to 
fbr  New  Trial.  ^[^^  «  Alabama  *' her  stores  and  munitions,  which  it  was  thought 
convenient  to  put  on  board  else\fthere  than  within  the  territory  of 
the  Queen. 

My  Lords,  that  is  the  first  head  of  the  evidence  bearing  upon 
this  part  of  the  case — evidence  of  re$  gesUe^  evidence  depending 
upon  the  actual  interference  of  these  people,  both  at  Messrs. 
Miller's  yard,  and  at  Messrs.  Fawcett's  workshops,  and  at  the 
same  time  the  most  unequivocal  proof  of  their  character.  Then 
we  have,  in  addition,  the  direct  admission  of  Mr.  Miller,  the 
builder,  in  whose  possession  the  ship  was,  and  out  of  whose 
possession  she  was  taken,  that  she  was  being  built  under  a  con- 
tract entered  into  jointly  by  Messrs.  Fraser,  Trenholm,  and 
Company,  and  Messrs.  Fuwcett  and  Company  witii  the  Confederate 
States  to  be  employed  in  their  service. 

Now  I  will  first  of  all  give  your  Lordships  the  evidence  which 
qualifies  the  persons  whom  I  iiave  named  as  the  agents  in  this 
country  of  the  Confederate  States.  The  proof  of  that  is  princi- 
pally to  be  found  in  the  evidence  of  two  persons,  named  Yonge 
and  Chapman.  Now,  my  Lords,  I  may  say  one  word  with  regard 
to  the  line  of  cross-examination  adopted  as  to  those  witnesses,  and 
the  course  taken  in  addressing  the  jury,  by  the  very  able  counsel 
who  then  appeared  for  the  claimants.  There  were  no  other  witnesses 
who  were  damaged  the  least  in  cross-examination  in  any  sense,  but 
certain  things  appeared  with  regard  to  these  gentlemen  which  are  no 
doubt  very  fairly  open  to  observation.  Your  Lordships  will  hear 
what  those  things  were  in  time,  but  you  will  find  that  every  word 
which  could  be  founded  upon  that  cross-examination  was  merely  tii 
prefudiciunij  and  could  not  possibly  be  addressed  to  any  candid 
mind  for  the  purpose  of  influencing  a  determination  according  to 
the  truth  of  the  evidence,  because  what  these  witnesses  proved 
did  not  rest  upon  any  doubtful  matter,  it  was  established  and 
confirmed,  not  merelv  by  their  statements  but  by  tl^  documents 
which  were  producea  and  placed  beyond  the  reach  of  controversy, 
some  of  them  produced  by  these  gentlemen  themselves,  Messrs. 
Fawcett,  Preston,  and  Company,  or  Messrs.  Fraser,  Trenholm, 
and  Company,  whose  character  was  in  question,  and  there  could 
be  therefore  no  doubt  whatever  as  to  the  facts  which  they  proved 
whether  those  were  witnesses  of  a  kind  which  in  other  respects  one 
would  like  to  be  identified  with  or  not.  I  am  going  to  give  you  the 
evidence  which  they  give.  I  will  take  first  the  evidence  of  Yonge. 
TTie  Queen* s  Advocate. — It  is  at  page  113. 

Mr.  Attorney  General — I  will  first  of  all  take  what  he  proves 
as  to  Captain  Bulloch,  and  afterwards  what  he  shows  as  to 
Mr.  Hamilton,  and  then  what  he  proves  as  to  Captain  Tessier. 
Page  120  is  the  first  place  that  I  refer  to  now.  Mr.  Yonge  states 
that  he  is  a  native  of  the  State  of  Georgia,  and  was  for  some  time 
paymaster  on  board  the  '*  Alabama."  He  says  that  he  came  from 
the  port  of  Wilmington  in  North  Carolina,  in  a  ship  called  the 
"  Annie  Childs,"  to  Liverpool,  arriving  at  Liverpool  on  the 
llth  of  March  1862.  He  is  asked  **  In  what  employment  had 
*^  you  been  previously  to  leaving  Wilmington? — I  had  been  a 
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«  clerk   in   the  paymaster    office  on   the  foreign    station    at  Motion  ibrRule 
**  Savannah  in  Georgia.     WAb  Savannah  a  naval  station? — Yes,  for  New  Trial. 

"  it  was  at  that  time,  it  never  had  been  previously  to  this  war.        

"  At  that  time  it  was  used  as  a  naval  station  ? — Yes.  For  what 
**  purpose? — For  the  Confederate  forces.  You  tell  us  you  were 
**  a  clerk  in  the  paymaster's  department,  did  you  know  from 
'^  your  connection  with  the  Confederate  navy  who  at  that  time 
**  was  acting  as  secretary  to  that  navy  ? — S.  A.  Mallory,  he  was 
«  the  secretary  to  the  Confederate  navy."  Then  he  is  asked 
whether  he  saw  at  Savannah,  before  he  left,  a  person  named 
Bulloch,  and  he  says,  "  I  did."  "  He  came  with  me.'*  That  is 
to  say  Captain  Bulloch  came  with  this  witness  from  Wilmington 
to  Liverpool  in  the  **  Annie  Childs." — **  He  came  with  me  as 
*^  £ir  as  Queenstowuj  and  there  he  left  the  ship  and  went  on 
**  land,  but  we  came  over  together  in  the  same  vessel.  Do  you 
^  know  from  what  you  saw  at  Savannah  whether  Bulloch  was  in 
**  any  capacity  in  the  Confederate  service?—  I  never  saw  Captain 
**  Bulloch's  appointment,  but  I  know  that  he  acted  for  the  Con- 
"  federate  Government.  In  the  navy,  the  military,  or  what 
"  service  ? — In  the  navy.  He  acted  in  the  Confederate  navy  ? — 
**  In  the  Confederate  navy.  Lord  Chief  Baron. — Did  he  com- 
**  mand  a  vessel  ? — No,  he  did  not  command  any  vessel.  The 
**  Attorney  General — Did  you  act  for  a  time  as  his  secretary? — I 
*'  did.  And  acting  as  his  secretary,  and  communicating  with  him 
**  as  your  principal,  do  you  know  that  he  did  act  or  not  with 
*•  reference  to  the  Confederate  navy? — I  know  that  be  acted, 
**  because  I  saw  all  the  letters  of  the  secretary  of  the  navy  to  him 
*•  and  his  replies  to  those  letters.  Was  it  a  part  of  your  business 
^  to  make  copies  of  those  various  communications? — I  copied  all 
"  lus  letters,  there  may  have  been  a  single  letter  which  I  did  not 
*'  copy."  Then  he  says  that  he  knows  Mr.  Mallory's  signature 
to  certiun  letters  which  I  will  not  refer  to  now. 

Then  going  to  page  124,  (I  will  resume  this  about  Captain 
Bulloch,)  the  nuestion  is  asked,  *^  On  your  arrival  at  Liverpool, 
**  with  whom,  if  with  anyone,  did  you  first  communicate  ?  " — The 
witness  says,  "  Do  you  mean  last  year?  "  The  Attorney  General 
says,  "  I  mean  when  you  came  to  Liverpool  from  Wilmington,  in 
*^  the  month  of  March  1862? — I  was  in  communication  all  the 
«  time  with  Captain  Bulloch.'* 

The  Queen^s  Advocate. — ^That  is  at  the  bottom  of  page  117,  my 
Lord. 

Mr.  Attorney  General — "You  came  with  Captain  Bulloch? — 
'*  I  came  with  Captain  Bulloch.  And  did  you  take  counsel  with 
**  him,  and  did  he  direct  generally  what  yon  should  do  ? — Yes, 
"  he  did.  Shortly  after  your  arrival  at  Liverpool,  did  Captain 
**  Bulloch  introduce  you  to  any  mercantile  firm  there? — Yes, 
"  to  the  firm  of  Fraser,  Trenholm,  and  Company/'  Then  the 
names  of  the  partners  are  mentioned.  "  Did  you  communicate 
^  with  the  firm  of  Fraser,  Tronholin,  and  Company  ? — I  did." 
He  mentions  Mr.  Armstrong,  who  is  one  of  them. — **  He  was  the 
**  principal  person  that  I  had  any  business  with.     You  did  see 


Motion  forBuJi  «  Mr.  Prioleau  and  Mr.  Webman  ?— Yes.     As  members  oF  the 

for  New  Trial  „  firm  ?— Yes." 

Then  at  page  125,  the  next  page,  a  little  way  down,  after 
Baying  that  he  does  not  recollect  seeing  any  flags,  he  is  asked 
this— 

The  Queen* s  Advocate. — That  is  at  the  bottom  of  page  118. 

Mr.  Attorney  General — "You  say  you  were  introduced  to 
"  those  persons?*' — (That  is  to  the  members  of  the  firm  of 
Fraser,  Trenholm,  and  Company.)  "Who  introduced  you? — I 
<^  was  introduced  by  Captain  Bulloch.  Did  you  see  Captain 
*'  Bulloch  there  from  time  to  time  at  the  office  of  Fraser,  Tre- 
**  holm,  and  Company? — I  did."  Ue  is  asked, '< I  thought  you 
"  said  (I  want  to  be  certain)  that  you  yourself  were  there  nearly 
*'  every  day  ? — Nearly  every  day.  By  the  direction  of  Captain 
"  Bulloch? — Yes,  I  had  to  meet  him  there  sometimes.  Were 
'^  these  meetings  between  Captain  Bulloch  and  yourself  on 
^^  matters  of  business?  I  will  not  at  present  ask  what  the 
''  business  was,  but  I  merely  confine  myself  to  the  question,  were 
"  your  meetings  upon  matters  of  business? — They  were  fre- 
"  quently,  that  was  not  always  the  case.  But  principally? — 
"  They  were  principally  on  business.  On  the  business  on  which 
"  you  had  come  over/ — Yes."  Then  he  is  asked,  "Do  you 
'^  remember  whether  there  was  a  room  in  the  office  or  house  of 
"  business  of  Fraser,  Trenholm,  and  Company  particularly  used 
"  by  Captain  Bulloch  ? — There  was  ^  room  used  by  them,  the 
"  only  room  in  which  we  wrote  our  letters  and  transacted  our 
*^  business  generally.  It  was  used,  you  say,  by  them  ? —  By 
"  Captain  Bulloch  and  by  Major  Hughes,  a  gentleman  of  the 
**  War  Department  Then  there  was  one  room  used  particularly 
"  by  Captain  Bulloch  for  his  business? — Yes."  That  was  the 
room  in  which  the  witness  transacted  business  with  Captain 
Bulloch.  Then  he  mentions  that  amongst  others  with  whom  he 
used  to  transact  business  there  in  the  office  was  Major  Hughes  of 
the  Confederate  army,  and  then  he  mentions  some  other  people, 
which  I  will  not  dwell  upon.  Then  at  page  130  he  is  asked  this, 
— He  mentioBs  going  out  with  certain  other  people  on  board  the 
'*  Alabama"  from  Liverpool  I  should  mention  that  at  page  129 
he  says  that  he  remained  at  Liverpool  from  the  llth  of  March 
to  the  29th  of  July  1862,  and  that  he  then  left  Liverpool  in  tlie 
^'  Alabama,"  which  was  then  called  the  ^^  Eurica."  He  says  that 
it  was  the  vessel  built  by  Messrs.  Laird.  ^^  When  that  vessel  left 
**  she  had  no  armament  on  board  ? — Nothing  at  all  in  the  way  of 
''  armament  While  you  were  on  her  did  she  receive  her  arma- 
'^  ment,  and  hoist  the  Confederate  flag,  and  pass  to  the  command 
*^  of  Captain  Semmes  as  a  ship  of  war  ? — She  did.  All  that  you 
"  saw  ? — I  saw  it."  Then  he  mentions  one  or  two  other  officers 
who  went  with  him  in  the  '^Alabama''  and  some  who  went  in 
another  vessel,  the  ^'  Bahama,"'  which  met  her  at  the  rendezvous 
elsewhere. 

The  Queens  Advocate. — That  is  at  page  123. 


Mr.  Attorney  General — '*  Captain  Bulloch  went  out  and  re«  Motion  for  Rale 
«  turned  in  the  '  Bahama '?— Yes,"  (to  meet  the  ''Alabama.")  for N^ir Trial 
<*  Leaving  Captain  Semmes  and  other  officers  in  the  '  Alabama '? 
"  — Yes,  'Before  you  left  Liverpool  in  the  *  Alabama '  were 
*"  you  employed  as  paymaster  ? — I  acted  in  that  capacity.  You 
"  acted  as  paymaster  in  the  Confederate  navy  ? — In  the  Con- 
^'  federate  navy.  We  will  see  what  you  did,  you  continued  to 
**  act  in  that  capacity  for  some  time  ? — During  the  entire  time  I 
"  was  in  Liverpool  I  acted  in  that  capacity.  And  you  made . 
*<  payments  in  that  capacity  ? — ^Yes,  I  continued  to  make  pay- 
"  ments  in  that  capacity."  Then  a  paper  is  put  into  his  hand 
which  he  proves  to  be  signed  by  Captain  Bulloch.  ^<  Look  at 
'^  that  paper  and  tell  me  is  that  the  signature  of  the  gentleman 
*'  you  have  described  as  Captain  Bulloch  ? — That  is  it"  He 
says  that  the  appointment  was  made  out,  and  then  he  says  that 
payments  were  made.  I  will  come  to  the  payments  presently. 
Now  with  regard  to  the  paper, — the  paper  you  will  find  in  page 
1 1  of  the  appendix  to  the  larger  book, — ^it  is  not  printed  in  the 
smaller  book^  and  it  is  in  these  terms,  '^  Liverpool,  dOth  July 
*'  1862,  addressed  to  Clarence  R.  Yonge,  Acting- Assistant  Pay- 
"  master,  C.S.N.,'*  (which  1  suppose  means  Confederate  States* 
Navy),  "  Sir,  by  virtue  of  authority  granted  me  by  the  Honour- 
^  able  S.  R.  Mallory,  Secretary  of  the  Navy  of  the  Confederate 
^^  States,  I  hereby  appoint  you  an  acting-assistant  paymaster. 
'^  This  appointment  to  date  from  the  21st  day  of  December  1861. 
**  Very  respectfully,  Jas.  D.  Bulloch,  Commander,  C.S.  Navy.'* 
My  Lords,  under  that  appointment  he  acted,  and  Messrs.  Fraser, 
Treiiholm,  and  Company  made  through  him  large  payments  on 
behalf  of  the  Confederate  States,  to  the  different  officers  and 
persons  who  were  to  be  paid.  Going  back  to  page  ISl,  he  gives 
an  account  of  that :  '^  This  paper/'  he  says  at  the  bottom  of  page 
130,  <<  was  given  to  me  on  board  the  *  Bahama'  the  day  she  left 
"  Liverpool." 

The  Queen's  Advocate.— Th^t  is  at  page  12a 
Mr.  Attorney  General. — *«  You  got  it  just  as  you  were  going 
"  away? — ^Just  after  we  left,  I  think  we  were  away  at  that  time 
"  in  Moelfra  Bay."  That  is  in  Wales.  '*  While  you  acted  as 
"  Iiaymaster  in  Liverpool,  as  I  understand  you,  you  had  not  any 
'*  writing  which  authorized  you  to  do  so? — 1  had  no  writing.— 
'*  But  Captain  Bulloch  was  there  in  Liverpool,  who  knew  of  the 
''  payments  that  you  were  making  from  time  to  time  ? — He  did, 
'*  that  is  the  only  writing  in  which  my  name  appears  as  pay- 
"  master.  You  say  you  acted  as  paymaster? — Yes.  You  have 
'*  told  us  in  what  way ;  although  you  had  no  writing,  were  there 
"  any  directions  or  orders  given  to  you  to  act  in  that  capa-* 
**  city  ? — There  were.  By  whom  ? — By  Captain  Ballocb.  But 
"  they  were  not  written  ? — Not  written.''  That  is,  while  he  was  at 
Liverpool  '^  You  made  pajnonents  to  various  persons,  were  those 
^  persims  in  the  Confederate  Service  to  whom  you  made  these 
**  payments?— I  have  made  payments  to  the  officers,  I  know  the 
'*  P^mas  I  made  the  payments  to  were  in  the  Confederate  navy. 
'*  Who  supplied  the  money  \ — I  made  requisitions  to  Captain 
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^^NewTriiS*  *'  Bulloch  for  the  amount,  and  I  received  an  order  from  hfan  to 

'  "  pay  the  monies  either  by  cheque,  or  money  itself.     That  was 

"  the  way  in  which  you  received  the  money  ? — Yes,  How  did 
"  you  get  the  money  ? — I  was  to  make  requisitions  for  the  amount 
'^  I  required  at  the  end  of  each  month.  From  Captain  Bulloch? 
"  — From  Captain  Bulloch.  How  did  he  pay  you  ? — He  would 
"  give  me  an  order  on  Messrs.  Fraser,  Trenholm,  and  Company. 
*'  You  say,  that  the  money  was  furnished  by  Messrs.  Fraser^ 
''  Trenholm,  and  Company ;  on  the  occasions  of  the  money  being 
"  furnished,  have  you  delivered  to  them  any  order,  or  anything 
^'  of  the  kind  ? — 1  delivered  Captain  Bulloch's  older.''  Then 
the  orders  being  called  for  are  produced  by  Messrs.  Eraser, 
Trenholm,  and  Company,  and  your  Lordships  will  find  at  page 
133  the  form  of  them :  ^*  Liverpool,  1st  May  1862,  addressed, 
''  Messrs.  Fraser  Trenholm  and  Co.,  signed  James  D.  Bulloch. 
'^  Pay  to  the  order  of  C.  H.  Yonge,  Assistant  Paymaster,  on 
**  account  of  officers'  pay."  Then  there  are  several  orders  of 
various  amounts,  not  inconsiderable  in  the  whole. 

My  Lords,  I  think  that  Captain  Bulloch's  character  is  as  well 
established  by  that  evidence  as  anything  in  the  world  can  be.  At 
pages  134  and  135*  there  is  a  further  examination  of  the  same 
witness  about  the  document  which  I  have  read  to  your  Lordships 
appointing  him  paymaster ;  I  do  not  think  that  I  need  read  that» 
there  are  more  payments  connected  with  it. 

Then  Mr.  Yonge  also  gives  evidence  concerning  Mr.  Hamilton, 
whose  name  I  have  mentioned  to  your  Lordships.  At  pages  183 
and  134  of  the  small  book  he  mentions  the  names  of  several 
officers  in  the  Confederate  service  to  whom,  as  paymaster  under  tlie 
appointment  which  I  have  read,  he  has  paid  various  sums  of  money. 

The  QueeiCs  Advocate. — That  is  at  page  126. 

Mr.  Attorney  General — Amongst  others  he  mentions  Captain 
Bulloch  and  himself  too,  and  then  he  mentions  J.  R  Hamilton ; 
you  will  find  elsewhere,  I  think,  that  the  name  is  John  Randolf 
Hamilton.  He  says,  '^I  have  paid  (amongst  others)  Jna  R» 
''  Hamilton  money.  You  have  paid  officer's  pay  to  them  ? — 1  have. 
**  When  you  say  you  paid  officer's  pay  to  Hamilton,  and  to  those 
*'  others,  was  the  pay  of  officers  in  the  army  or  in  the  navy  ?  It 
"  was  the  pay  of  officers  in  the  navy.  Altogether? — Altogether.  I 
'*  suppose  the  payment  varied  according  to  the  rank  of  the  officer. 
^^  According  to  the  rank.  What  pay  in  a  rank  did  you  make  to  Mr. 
**  Hamilton  ?— As  a  lieutenant  A  lieutenant  in  the  navY?-^The 
"  pay  of  a  lieutenant  in  the  navy  according  to  the  length  of  time 
<<  they  had  been  in  the  navy.  I  do  not  know  whether  you  haf^n 
^'  to  have  known  Mr.  Hamilton  before? — 1  did.  As  what? — As 
^^  lieutenant.  In  the  Confederate  navy  ? — Yes,  in  the  Confederate 
'<  navy.  Was  that  in  a  Confederate  State  ? — In  the  Confederate 
"  States."  Then  he  is  asked,  **  Do  you  happen  to  know  when  Mr. 
^*  Hamilton  came  to  England,"  and  he  says,  <<  I  know  within  a 
**  day  or  two  from  my  own  knowledge.  Did  he  come  before  you 
*^  or  after  you  ? — He  came  some  time  after  me.  Did  you  leave  Mr. 
*'  Hamilton  in  Liverpool  when  you  went  out  with  the  *  Alabama 't 
**  «— I  did."    And  he  has  not  seen  him  since. 
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Then,  with  regard  to  Captain  Teseier,  at  p.  188  of  the  evidence  ^"^"^^SS^ 
of  the  same  witness,  he  speaks  of  the  "  Bahama  "  as  coming  out         cwTmi* 
from  Liverpool  to  meet  the  '^  Alabama/'  bringing  guns  and  naval 
stores  and  munitions  of  war  which  were  transhipped  there,  and  the 
^'Bahama,"  he  says,  was  at  that  time  under  the  command  of 
Gaptain  Tessier* 

2^  Queen*s  Advocate. — That  is  at  p.  130,  at  the  bottom* 
Mr.  Attorney  Cr«itfrai— Then  he  mentions  what  stores  were 
received  from  the  ''  Bahama ''  by  the  ^^  Alabama/'^un  carriages 
and  guns.  Perhaps  before  I  conclude  with  Mr.  Vonge  it  would 
be  right  to  mention  the  effect  of  the  cross-<^xamination.  He  was 
very  ably  cross-examined  by  one  of  my  learned  friends  who  was 
engaged  at  the  trial, — Mr.  Karslake, — who  seemed  to  be  very  well 
informed  of  his  history.  It  is  quite  evident,  1  think,  that  at  one 
time  or  other  there  had  been  a  perfect  intimacy  with  the  history 
of  this  gentleman,  and  it  was  brought  out  in  cross-examination 
that  he  was  certainly  a  man  of  morality  by  no  means  unimpeach- 
able, that  he  had  formed  a  connexion  with  a  black  women  who 
had  passed  as  his  wife,  and  whom  he  had  deserted  at  Liverpool 
under  circumstances  which  I  cannot  represent  as  creditable ;  that 
this  black  woman  had  a  black  boy,  and  that  this  lieutenant  and 
paymaster  in  the  Confederate  service,  ^^  raised,"  as  I  think  he 
described  himself,  in  the  State  of  Georgia,  had  suggested  that  a 
little  money  might  be  made  of  the  black  boy, — that  he  might  be 
sold.  My  learned  friend  the  Attorney  General,  in  liis  reply, 
made  some  observations  which  the  learned  Chief  Baron  described 
as  an  attempt  to  whitewash  Mr.  C.  11.  Yonge.  Far  be  it  from 
me,  and  I  think  it  was  very  far  from  the  intention  of  the  Attorney 
General,  to  whitewash  any  acts  of  that  description.  But  what  the 
Attorney  General  said,  1  take  the  liberty  of  repeating  to  your 
Lordships,  namely,  that  all  criticism,  however  disagreeable  it 
might  possibly  be  to  Mr.  C.  R  Yonge,  had  no  bearing  whatever 
Hpon  the  evidence  which  I  read  to  your  Lordships,  which  was 
accredited  by  the  Uterascripta  and  the  res  gesttB  by  the  documents 
presented  by  Messrs.  Eraser,  Trenholm,  and  Co.  themselves,  and 
Captain  Bulloch,  and  against  which  there  was  no  imputation. 
This  waa  the  whitewashing.  It  was  no  whitewashing  at  all,  it 
was  the  simple  truth.  We  in  England  are  accustomed  to  liberty, 
we  have  no  power  of  selling  black  man  or  white  man,  but  this  man 
came  from  a  country  where  these  things  are  common,  where  that 
practice  exists,  and  you  are  not  to  suppose  that  a  man  bred  up 
in  the  morality  of  slavery  would  look  upon  transactions  of  that 
kind  as  we  do ;  and  a  man  who  is  employed  in  such  a  service  as 
that  of  burning  and  destroying  all  the  merchants'  ships  that  can 
be  met  with  upon  the  wide  ocean  is  of  course  not  likely  to  be  a 
roan  of  very  tender  nature  and  one  who  shrinks  very  much  from 
acts  which  we  shrink  from  and  ought  to  shrink  from.  There  can  be 
no.  doubt  whatever  that  in  the  Confederate  States  he  would  have 
been  a  perfectly  good  witness,  notwithstanding  the  selling  of  a 
Uack  boy;  we  know  that  in  those  states  they  do  not  allow  a  black 
boj  or  a  blsok  man  or  woman  to  come  into  the  witness,  box  and 
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•Motion  forBiile  tell  his  or  her  own  story  whatever  may  Iiave  been  the  evil  done. 
'for  New  Trial.  Therefore  all  that  was  mere  claptrap ;  it  had  no  bearing  whatever 
upon  the  qaestion  whether  these  written  documents  did  or  did 
not  prove  that  to  prove  which  the  witness  was  brought  forward, 
namely,  to  prove  the  agency  of  Ci^tain   Bulloch  for  the  Con- 
federate   States.    iThe    documents  were  the    material    thiogs, 
nobody  could  discredit  it,  those  doouments  which  were  produced 
by  Messrs.  Eraser,  Trenholm,  and  Co.  themselves,  and  therefore 
I  say  that  for  the  sole  pmrpose  for  which  that  witness  was   pro- 
duced the  clever  cross-examination  and  the  eloquent  vituperation 
of  my  learned  friend  Sir  Hugh  Cairns  was  perfecdy  irrelevant ; 
it  was  beside  the  mark,  it  did  not  tend  to  discredit  the  testimony 
upon  the  only  point  on  which  it  was  brought  forward,  because  it 
did  not  rest  upon  the  word  of  C.  R.  Yonge,  it  rested  upon  the 
acts  of  Captain  Bulloch,  upon  the  acts  of  Messrs.  Fraser,  Trenholm, 
and  Co., — ^the  payments  actually  made  by  them  to  him  in  that 
capacity  in  which  he  swore  that  he  acted  and  b}'  Ci^tain  Bulloch's 
oi*der — and  therefore  it  was  totally  impossible  for  any  jury  or  any 
judge  who  had  the  truth  in  view  to  be  misled  by  any  eloquent 
declamation  from  believing  that  those  facts  which  die  documents 
proved  were  the  real  facts  in  the  case,  and  we  wanted  nothing 
from  Mr.  Yonge,  except  to  prove  the  character  and  agency  of 
Captain  Bulloch.     Exactly  the  same  remark  applies  to  another 
witness,  against  whom  there  was  not  quite  so  much  to  be  said, 
namely,  Mr.  Chapman,  who  stated  himself  that  he  went  under 
false  colours  into  the  office  of  Messrs.  Fraser,  Trenholm,  and  Co., 
aflfecting  secession  sympathies,  whereas  he  had  them  not>— I  am 
very  far  indeed  from  justifying  that,  but  the  facts  are  just  the  same 
— ^the  actings  of  Mr.  Hamilton  and  the  actings  of  Captain  Bulloch, 
as  to  the  ^^  Alexandra.'^    Your  Lordships  will  presendy  hear  from 
the  evidence  we  wanted  to  know  their  characters,  and  who  and 
what  they  were,  and  I  say  it  is  utterly  immaterial  whether  Mr. 
Chapman  acted    honourably  or  not,  and    whether  or  not  Mr. 
Yonge  is   to  be  judged  by  the  rules  of  Ekiglish  or   Georgian 
morality,  when  he  talks  of  selling  a  black  boy.     It  is  utterly  im- 
possible to  doubt  the  evidence  of  those  persons  as  to  the  character 
of  Captain  Bulloch  and  of  the  other  persons  when  they  were  here. 

Now  what  Mr.  Chapman  says  is  at  page  113. 

The  Queen's  Advocate. — This  evidence  is  at  page  107  of  the 
larger  book. 

Mr,  Attorney  General — "My  Lords,  Mr.  Chapman  stated  that  he 
was  of  no  occupadon.  He  came  to  England  about  four  months 
before  his  examination,  and  was  at  Liverpool,  he  says,  about 
<^  two  months  ago.''  <^  At  that  time  had  you  business  on  which 
^  you  wanted  to  see  a  person  by  the  name  of  Captain  Bulloch? — 
I  wished  to  see  Captain  Bulloch."  He  went  to  see  him  at  the 
office  of  Messrs.  Fraser,  Trenholm,  and  Company.  **  Was  Captain 
'^  Bulloch  a  person  you  were  acquainted  with  in  America  ? — 
^^  He  was.''  He  went  to  that  office  to  see  Captain  Bulloch 
about  the  first  of  April,  and  went  there  more  than  once.  Upon 
the  first  occasion  he  saw  one  of  the  members  of  the  firm,  Mr 
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Priolean^  and  it'was  then  be  apoke  -as  if  he  was  a  secessionist.  MotionfiirBia^ 
He  says  he  saw  the  Confederate  flag,  then  he  says  that  he  was  ^otVewTml. 
acquainted  with  Yonge  in  the  United  States  and  met  his  wife 
(that  is  this  black  woman  who  passed  as  his  wife)  in  Liverpool, 
and  she  entrusted  this  witness  with  the  letters,  which  letters  were 
obtained  from  him,  and  which  were  the  letters  which  were  {Hroved 
by  Yonge  to  which  I  have  referred.     I  pass  over  that  and  come 
to  what  he  says  at  p.  1 15.     He  called  again  and  saW  Captain 
Bulloch  and  conferred  with  him  upon  the  subject  of  those  letters 
at  Messrs.  Fraser,  Trenbolm,  and  Co's.  office  a  second  time. 
The  Q^een*8  Advocate.  —That  is  at  page  109,  towards  the  end. 
Mr.  Attorney  General — Then  with  regard  to  Mr.  Hamilton  at 
the  bottom  of  p.  117  he  is  asked  this. 

The  Queen's  Advocate^ — ^It  is  page  11 1  of  the  other  book. 
Mr.  Attorney  General* — "  Now,  Mr.  Chapman,  while  you  were 
^  at  that  office,  that  is  the  office  of  Messrs.  Fraser,  Trenholm, 
^  and  Company,  with  Captain  Bulloch,  did  any  one  else  come 
<<  in  ? — Mr.  Hamilton.  Who  was  Mr.  Hamilton,  was  he  a  per^ 
•'  son  known  to  you  before  ? — Yes,  he  was.  What  was  he  ?— • 
^  The  son  of  General  James  Hamilton  of  South  Carolina, 
^  formerly  Grovemor  of  that  State,  and  he  was  himself  a  lieutenant 
<<  in  the  service  of  the  United  States  until  the  year  1861."  I 
think  that  that  is  sufficient,  we  have  the  account  of  his  subse- 
quent career  from  Mr.  Y(mge  and  we  all  know  that  that  was  the 
time  at  which  South  Carolina  seceded  from  the  United  States, 
and  when  the  secession  began. 

I  think  that  I  need  not  trouble  your  Lordships  with  more  upon 
that  matter.  1  now  oome  to  the  acts  and  intervention  of  the  dif- 
ferent persons  whom  I  have  named.  Captain  Bulloch,  Mr.  Hamil- 
ton, Captain  Tessier,  and  Mr.  Welsman,  one  of  the  partners  in 
the  Firm  of  Fraser,  Trenholm,  and  Company  with  regard  to  the 
^*  Alexandra/"  I  think  I  have  sufficiently  proved  that  we 
qualified  and  gave  a  character  to  those  persons,  and  established 
the  undoubted  fact  that  they  were  at  Liyerpool  acting  as  the  agents 
for  the  belligerent  service  of  the  Confederate  States.  Now  the 
first  witness  that  I  will  refer  to  is  Acton,  who  is  the  watchman  at 
Miller's  yard,  and  whose  evidence  is  at  page  35  of  the  small  book. 
The  QueeiCs  Advocate. — And  82  of  the  large  book. 
Jt/r.  Attorney  General — He  is  asked  ^^  Do  you  know  a  person 
<'  of  the  name  of  Hamilton,  a  Mr.  Hamilton  ? — I  have  seen  him. 
'^  Have  you  ever  seen  him  in  Mesera  Miller^s  yard  ? — I  have. 
'*  Have  70U  ever  seen  him  there  during  the  course  of  the  build- 
(^  ing  of  the  vessel  'Alexandra'? — ^Yes.  Have  you  seen  him 
**  there  more  than  once? — Yes.  Frequently? — Yes.  Can  you 
*'  tell  at  all  how  often  ? — Yes,  once  a  week  or  twice  a  week.  Did 
^^  he  lake  any  notice  of  the  '  Alexandra '  (I  do  not  ask  you  what) 
'^  when  be  came  into  the  yard  ? — Yes,  a  little.  Did  anybody 
"  come  with  him  ? — ^Yes.  On  those  occasions  ?— Yes.  I)o  you 
^  know  the  name  of  that  gentleman? — ^Bulloch,  I  believe.  Did 
**  they  ever  lode  at  the  '  Alexandra '  together  ?"— Yes.  More  than 
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HodflnHorBnle <'  once? — Yes/'  He  did  not  know  of  their  giving  any  orders. 
fcrWew  Trial.  «  jjjj  y^^  ^^^^  j^^^^  j^^  Hamilton  speak^to  Mr.  Miller  upon  the 
"  subject  of  the  *  Alexandra/  I  do  not  ask  what  he  said,  but 
^*  did  you  ever  hear  him  ? — Yes,  Did  you  Ivear  him  do  that 
"  more  than  once  ? — Yes,  once  at  least.  Did  you  ever  hear  this 
^'  person  of  the  name  of  Bulloch,  that  you  have  mentioned,  speak 
**  to  Mr.  Miller  ? — Yes.  Upon  the  subject  of  the  *  Alexandra  '  I 
'*  — Yes.''  We  were  met  with  all  the  objections  that  we  could 
be  as  to  evidence  and  were  very  cautious  not  to  ask  questions 
which  we  did  not  think  we  ought  to  press. 

Then  I  will  go  to  page  36,  the  next  page  before  the  cross- 
examination. 

The  Queens  Advocate. — It  is  83  of  the  other  book. 

Mr.  Attorney  General — **  As  to  Mr.  Bulloch  and  Mr.  Hamil- 
**  ion  when  they  came  to  the  yard,  how  did  they  get  in  I — 
"  Through  the  yard  gate.  Who  let  them  in  ? — Myself  for  one«" 
The  Lord  Chief  Baron  says,  *^  You  mean  they  got  in  exactly  like 
"  other  people  "  ? — I  suppose  his  Lordship  meant  people  having 
business  there.  "  Yes,  just  so/'  T7i£  Queen's  Advocate. — **  Did 
**  they  have  an  order  or  did  they  come  in  like  anybody  else  ? — 
**  They  had  an  order  from  one  of  us.  Was  that  the  order  usually 
**  given  to  everybody,  or  was  it  a  particular  order? — No."  I  do 
not  know  exactly  what  that  means.  "  What  was  it  ? — Generally 
*^  an  order  for  them  to  go  through,  that  is  all.  Was  it  the  usual 
"  or  was  it  a  particular  order  ? — Not  a  particular  order."  I  sup- 
pose it  means  in  the  usual  form.  "  Lord  Chief  Baron, — Had  the 
**  order  anything  to  do  with  the  *  Alexandra'  ? — Not  that  I  am 
"  aware  of.  Was  it  merely  to  let  them  into  the  yard  ? — To  come 
'*  into  the  yard/'  We  find  that  they  came  once  or  twice  a  week, 
looked  at  the  ^^  Alexandra,"  talked  aljout  her  to  Mr.  Miller,  and 
had  a  general  order  to  be  let  in  whenever  they  came,  that  I  tliink 
is  pretty  strong.  Then  at  page  37  of  the  same  witness  in  his 
cross-examination  he  is  asked  about  these  people,  and  he  seems 
puzzled  when  he  is  asked  a  question  about  Bulloch ;  he  describes 
him  as  a  little  man. 

The  Queen^s  Advocate. — It  is  at  page  35  of  the  larger  book* 

Mr.  Attomof  General — "  How  do  you  know  it  was  Mr. 
"  Hamilton  who  came? — ^I  saw  him.  How  do  you  know  him? — 
**  I  know  him  perfectly  well.  How  do  you  know  him  ? — I  know 
"  him.  Did  you  ever  speak  to  him  in  your  life  ? — Yes.  What 
**  did  you  say  to  him  ? — I  do  not  know.'  Then  in  Iiis  re-exami- 
nation at  page  38  he  is  asked  "  Am  I  to  understand  that  Mr. 
*^  Bulloch  never  did,  to  you,  give  a  name  ?''  (it  is  quite  clear  that 
he  was  known  by  that  name  in  the  yard)—-*'  No.  Are  you  sure 
'*  that  he  came  with  Mr.  Hamilton  ? — I  have  seen  him  with  Mr. 
"  Hamilton,"  then  he  describes  the  sort  of  man  that  Bulloch  was, 
"  a  little  man  with  dark  whiskers  and  beard."  I  will  now  go  to 
the  evidence  of  Carter.  We  shall  now  find  the  activity  of  Mr. 
Hamilton  in  the  workshop  of  Messra  Fawcett,  Preston,  and  Com* 
pany, — Carter's  evidence, —  it  is  at  page  46  of  my  book. 
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J%e  Queen's  Advocate. — It  is  page  43  I  think  of  the  other  Motion  fbrBole 
booL  for  New  Trial. 

Mr.  Attorney  GenerdL — '*  While  the  machinery  was  being  pre-  """"^ 
"  pared '^  (he  identifies  it  as  the  machinery  intended  for  No. 
2,209,  which  was  the  number  of  the  "  Alexandra,")  "  were  you 
''  frequently  at  work  in  your  business  of  a  carpenter  in  the  erect- 
'*  iog  shopr — Sometimes.  Is  that  the  shop  where  the  machinery 
"  is  prepared  and  fitted  for  the  vessel  ? — Yes.  While  you  were 
*'  tiierc  did  you  ever  see  a  gentleman  of  the  name  of  Hamilton  ? 
'^  — Yes.  I  have  seen  him  there.  Did  you  see  him  there  fre- 
"  quently  or  seldom  ? — 1  have  seen  him  there  pretty  often.  When 
'<  be  was  there  did  you  see  whether  he  paid  attention,  or  did  not 
'^  pay  attention  to  the  machinery  ? — I  could  not  say  that  he  did 
^  particularly  to  any  branch  of  it,  I  could  not  see  that  he  did  to 
^  that  branch  of  the  machinery  more  than  to  another.'*  Then  the 
same  witness  at  page  48  of  my  book  is  asked  this,  *'  Have  you 
''  seen  from  time  to  time  Mr.  Hamilton  with  Mr.  Sillem  in  the 
**  shop." 

The  Queen^s  Advocate. — It  is  at  page  45  of  the  larger  book,  the 
top  of  the  page* 

Mr.  Attorney  GetieraL — He  had  been  speaking  just  before  of 
the  guns  and  gun  carriages  which  were  mentioned  to  your  Lord- 
ships. ^  Have  you  seen  from  time  to  time  Mr,  Hamilton  with 
'*  Mr.  Sillem  in  the  shop?— Yes.  I  mean  at  this  time  when  the 
"  machinery  and  the  guns  were  in  preparation  ? — Yes.      Have 

you  at  any  time  or  times  heard  Mr.  Sillem  speak  of  altera- 
"  tions?*' — Mr.  Sillem,  I  think  1  told  your  Lordships,  is  a  partner 
in  Uie  firm  of  Fawcett,  Preston,  and  Company.  ^*  Have  you  at 
^^  any  time  or  times  heard  Mr.  Sillem  speak  of  alterations  either 
'*  in  the  screws  of  the  gun  carriages  or  other  matters  connected 

with  tlie  guns  in  Mr.  Hamilton's  presence? — 1  have  heard  him 
^  make  the  remark  that  he  could  make  improvements  in  the 
^  compressor  screws.  You  have  heard  Mr.  Sillem  say  that  to 
"  Mr.  Hamilton  ? — Yes.  That  he  could  make  improvements  in 
'*  the  compressor  screws? — That  he  had  done  so.  What  did 
<*  Mr.  Hamilton  say  upon  that  ? — He  thought  it  was  a  great  im- 
**  provement  upon  the  old  original  one.  He  said  that  ? — Yes. 
"  Lord  Chief  Baron. — In  the  lock  ? —  No,  the  compressor 
"  screws."  Then  there  is  the  evidence  of  Hodgson  at  page  55, 
be  was  also  in  Messrs.  Fawcett,  Preston,  and  Company's  service ; 
it  begins  at  the  bottom  of^page  54  in  my  book ;  he  is  the  packer. 
"  Do  you  know  a  person  of  the  name  of  Hamilton  ? — Yes.  Did 
"  you  ever  see  him  there? — Yes. 

The  Queen^s  Advocate.^  It  is  at  the  bottom  of  page  51  of  the 
other  book. 

Mr.  Attorney  General — "  Whom  was  he  with  ? — Sometimes 
**  alone,  and  sometimes  with  Mr.  Sillem,  and  sometimes  with  Mr. 
"  Mann,^  (Mr.  Mann  is  another  member  of  Messrs.  Fawcett  and 
Company's  firm)  "  but  he  was  more  often  with  Mr.  Mann."  We 
asked  what  he  came  about,  and  Sir  Hugh  Cairns  interrupted  by 
saying  "  That  is  not  the  proper  question;  what  did  he  say  or  do?" 
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M0(ionlidrBii|e  Then  I  asked,  "  Do  you  recollect  anything  he  said  in  their  pre- 
^^   ^^  **  sence  in  the  packing  room? — No.     Do  you  remember  any  thing 

**  he  ever  did  in  their  presence? — No,  except  examining  the  shot 
**  and  shell.  Did  he  talk  to  them  about  it? — Mr.  Sillem  and 
'^  Mr.  Hamilton  were  talking  about  it^  I  could  not  understand 
<^  what  they  said.  Have  you  ever  seen  Mr.  Hamilton  at  Miller's 
"  yard  ? — I  met  him  coming  along  the  yard.  Do  you  recollect 
**  anything  Mr.  Sillem  ever  said  to  Mr.  Hamilton?  When  he 
'^  spoke  to  him  what  did  he  call  him? — I  never  heard  him  say 
*'  anything.  Do  you  recollect  anything  being  said  about  the 
**  clench  rings  that  were  being  made  for  this  ship,  did  Mr. 
**  Hamilton  speak  to  any  of  the  partners  or  to  Mr.  Speers?*'  The 
answer  is,  **  Mr.  Hamilton  has  been  down  to  Fawcett,  Preston, 
**  and  Company's  premises^  and  as  soon  as  he  has  gone  away  there 
"  has  been  an  order  to  get  these  things  ready.*  Sir  Hugh  Cairns 
says,  '*  Listen  to  the  question ;  did  you  ever  hear  Mr.  Hamilton 
**  say  anything  to  the  partners  on  the  subject  of  the  clenches  ? — 
**  No.  The  Solicitor  General — Were  any  orders  given  afler 
"  Mr.  Hamilton  came  to  the  yard  concerning  these  clenches  ? — 
"  Yes.  The  Lord  Chief  Baron.— By  whom?  The  Solicitor 
**  General, — By  any  one  of  the  partners? — Yes,  to  get  these  up  to 
**  the  boat ;  they  were  in  a  very  great  hurry  for  these  clenches 
"  and  bolts  at  that  time.  Do  you  recollect  when  these  orders 
"  were  given?  Sir  Hugh  Cairns, — Was  this  by  Sillem  or  by 
**  whom  ?  the  manager.  Mr.  Speers  ? — Yes.  The  Solicitor  Gene- 
^  ral. — ^Do  you  recollect  in  what  terms  the  orders  were  given  ? — 
•*  To  see  for  bolts  and  clenches  and  take  what  was  ready  to  the 
**  yard  at  once.  Were  those  orders  given  immediately  after  a 
**  visit  from  Hamilton  ? — ^Yes,  on  one  or  two  occasions.  As  soon 
"  as  he  had  gone? — Yes.  Did  you  take  the  clenches  and  bolts 
"  yourself? — Yes,  I  did.  In  consequence  of  that  order  ? — I  sup- 
**  pose  so."  So  that  we  have  seen  him  with  Captain  Bulloch 
twice  a  week  in  the  yard  looking  at  the  ship.  He  is  seen  in  the 
yard  by  this  witness,  he  comes  and  looks  at  the  machinery  as  well 
as  the  guns  and  the  shot  and  the  shelly  and  then  he  talks  to  the 
partner  in  the  presence  of  the  witness  ;  he  does  not  hear  what  is 
said,  and  then  immediately  after  his  going,  more  than  once  orders 
are  given  in  a  great  hurry  to  take  to  the  ship  some  of  these  arti- 
cles necessary  for  fitting  them  out. 

At  page  59  there  is  one  other  passage  in  the  evidence  of  this 
Mr.  Hodgson.  He  identifies  by  their  number  all  the  machinery, 
clenches,  and  bolts  made  for  the  **  Alexandra  '*  by  the  number 
2,209.  "  Did  you  ever  see  Mr.  Hamilton  inspecting  that  ma- 
chinery while  it  was  being  made?" 

The  Queeris  Advocate. — ^That  is  at  page  56. 

Mr.  Attorney  General — ^♦'Did  you  ever  see  Mr.  Hamilton  in- 
*^  specting  that  machinery  while  it  was  being  made? — ^Yes,  I  have 
"  seen  him  inspecting  it''  Then  Robinson  is  examined  at 
page  43. 

The  QueerCs  Advocate,— Thsit  is  at  page  40  in  the  large  book. 

Mr.  Attorney  (ren^ai— Kobinson  was  a  joiner,  and  lie  was  in 
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Fawoett  and  Coinpany^s  shop  making  the  gun  carriages.     He  is  Motion  forRalV 

asked,  "While  you  were  so  employed  did  Mr.  Hamilton  come  to  fo'NeirTriai. 

"  the  premises  ? — ^I  have  seen  him  at  times,  several  gentlemen. 

**  I  was  just  asking  at  present  about  Mr.  Hamilton ;  did  he  come 

**  in  company  with  anybody  else,  will  you  tell  me  ? — ^I  have  seen 

'*  a  gentleman  called  Mn  Hamilton.     Did  he  come  there  while 

"  you  were  making  these  gun  carriages  ? — ^Yes.     Did  he  inspect 

"  the  making  of  the  gun  carriages? — Merely  looking  at  them." 

That  just  confirms  it  and  goes  to  the  same  point. 

My  Lords,  I  now  come  to  the  evidence  of  a  person  named  Da 
Costa:  perhaps,  before  I  read  it  I  may  mention  a  circumstance 
slight  in  itself,  but  assisting  in  the  connection  of  these  facts, 
namely,  that  the  witness  Hodgson  at  page  60  speaks  of  very  fre- 
quent communication  at  this  time  by  notes  and  letters  between 
the  two  firms  of  Fawcett,  Preston,  and  Co.  and  Fraser,  Trenholm, 
and  Company. 

The  Queen's  Advocate. — It  is  at  page  56  of  the  larger  book. 

Mr.  Attorney  General — ^His  evidence  is  this,  **  At  that  time 
"  were  you  sent  to  carry  letters  ? — Yes.  To  what  firms  ?— To 
"  firms  all  over  Liverpool.  Among  others  did  you  carry  any  from 
"  Fawcett  and  Co.  to  a  firm  named  Fraser,  Trenholm,  and  Co.  ? 
"  — Several.  Was  the  communication  frequent  between  those 
"  two  firms ? — ^Yes.  And  you  often  had  to  carry  those  letters? — 
"  Yes,  very  often." 

I  now  come  to  the  evidence  of  Da  Costa,  and  first  of  all,  I  will 
give  your  Lordships  what  Da  Costa  states  as  to  the  interference 
in  his  presence  of  Welsman,  a  partner  in  the  firm  of  Fraser, 
Trenholm,  and  Company,  and  Captain  Tessier  with  regard  to  the 
ship.  They  are  single  acts,  but  acts  which  could  only  be  referred 
to  an  interest  which  they  had  in  her,  or  a  control  and  authority 
which  they  had  over  her.     The  first  is  at  page  94  of  my  copy. 

The  Queens  Advocate, — It  is  at  page  91  of  ours. 

Mr.  Attorney  General — This  gentleman,  Mr.  Da  Costa,  is  a 
partner  in  a  steam  tug  and  a  shipping  agent.  My  learned  friends 
represented  him  by  a  less  complimentary  word;  they  called  him  a 
crimp,  but  1  may  say  that  I  never  saw  a  better  witness  in  the  box. 
He  appeared  to  me  to  be  a  very  straightforward,  honest,  and  con- 
sistent witness,  and  was  not  shaken  the  least  in  the  world  by  cross- 
examination  on  any  point.  It  is  easy  to  call  a  man  names.  He 
seems  to  be  perfectly  respectable,  and  the  firm  of  Miller  and  Sons 
hfld  been  building  for  the  company  in  which  he  was  concerned  a 
ship  or  tug  called  the  "  Emperor,**  which  was  launched  and  had  a 
trial  trip ;  and  that  is  what  brought  him  into  communication  with 
them  and  about  their  yard.     He  says  this  at  page  94  of  my  book. 

The  Queen^s  Advocate. — It  is  at  page  90  of  the  other  book. 

Mr.  Attorney  General — He  is  asked,  "  Do  you  know  Mr.  Wels- 
**  man  and  Captain  Tessier  ? — I  know  Captain  Tessier  quite  well, 
"  Mr.  Welsman  only  slightly.  Do  you  know  him  by  sight,  Mr. 
'*  Welsman,  I  mean  ? — Yes.  Did  you  ever  see  Mr.  Welsman  in 
**  Mr.  Miller's  yard  during  the  time  when  the  '  Alexandra '  was 
*■  building? — ^I  did.     Lord  Chief  Baron, — Did  you  see  Captain 
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Modon  for  Role  <«  Tessier  *'  (there  was  some  observation  which  intercepted  the 
<br  New  Trial,  answer).  ^*  Is  Mr.  Welsman  a  member  of  the  firm  of  Fraser, 
"  Trenholm,  and  Company?— He  is.  They  are  merchants  at 
^*  Liverpool,  I  believe  ? — Yes.  Did  you  see  him  there  more  than 
"  once  ? — Yes.  Did  he  do  anything  when  he  was  there  ? — I  saw 
<'  him  giving  orders  for  one  of  the  ,men  to  work  at  this  boat 
**  That  is  tlie  *  Alexandra '  you  mean  ? — Yes.  Did  you  see  him 
"  doing  that  more  than  once  ? — The  order,  that  was  only  once^ 
"  Did  you  see  him  doing  anything  else  besides  giving  orders?— 
"  He  was  always  inspecting  round  about.  Always  inspecting,  do 
"  you  say  ? — When  I  saw  him."  That  is  very  clear  and  direct 
evidence,  except  there  be  anything  to  discredit  it,  of  the  inter- 
ference of  Welsman  by  giving  orders  as  a  person  having  an  in- 
terest. Then  the  witness  is  asked,  "  Do  you  know  Captain  Tessier, 
**  I  think  yon  said  you  did  ? — Quite  well.  Have  you  seen  them 
**  during  the  time  the  *  Alexandra'  was  being  built? — Yes.  More 
"  than  once? — Yes.  Have  you  seen  him  there  frequently? — 
**  Yes.  Have  you  heard  him  give  any  orders  respecting  the  gun 
''  boat?'' (this  witness  had  throughout  called  the  'Alexandra' 
the  gun  boat). — ^'  I  did  not  hear  him  give  any  orders.  Have  you 
'^  seen  him  do  anything  ? — He  was  always  about  her  superintend- 
*'  ing."  Then  I  pass  over  one  or  two  questions.  At  page  103, 1 
think,  he  speaks  of  a  particular  act  done  by  Captain  Tessier. 
There  is  a  discussion.  He  is  asked  as  to  something  which  was 
said  by  Captain  Tessier  to  Mr.  Miller  the  elder,  who  was  the  un- 
doubted owner  of  the  works.  There  was  a  little  discussion  about 
the  evidence  which  I  pass  over. .  The  Lord  Chief  Baron  held  that 
he  must  admit  the  evidence,  and  then  the  question  at  page  103  is 
'^  Tell  us  what  he  said  with  reference  to  the  construction  of  the 
"  ♦  Alexandra.' "  This  was  to  Mr.  Miller.  *«  He  wanted  "  (that 
is  Tessier  wanted)  '*  the  combings  of  the  hatch  higher.  That  is 
"  what  he  said  ? — Yes." 

The  Queen's  Advocate, — It  is  at  page  98  of  the  larger  book,  my 
Lord. 

Mr,  Attorney  General. — *'  Did  he  say  how  much  higher  he 
*^  wanted  them  ? — Three  inches,  I  think  it  was.  Of  what  hatch  ? 
"  — The  main  hatch.  Did  Mr.  Miller,  senior,  make  any 
"  answer? — He  did.  What  did  he  say? — He  said  he  would  not 
^^  do  it ;  it  was  according  to  contract."  That  meant,  as  I  under- 
stand, that  what  was  done  was  according  to  contract.  So  that 
Captain  Tessier  was  constantly  there  inspecting  like  these  other 
people.  Then  he  expressed  his  wish  that  a  particular  change 
should  be  made,  to  which  Mr.  Miller  objected,  that  what  had 
been  done  was  according  to  the  contract. 

Now  the  same  witness,  Da  Costa,  gave  evidence  as  to  the  more 
direct  statement  made  to  him  by  Miller,  while  the  ship  was  in  his 
possession  and  in  progress,  as  to  the  intent  and  the  purpose. 
There  was  a  long  discussion  about  the  admission  of  that  evidence, 
it  was  eventually  admitted  upon  consideration  and  was  before  tlie 
jury.  At  pages  92  to  94  of  my  book  there  is  that  part  of  the 
evidence.    He  is  asked  at  tlie  top  of  page  92,  '<  Do  you  remember 
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'<  a  short  time  before  the  '  Emperor'  was  launched  having  a  con-  Motion fbrHvle 

**  versation  with  Mr.  Miller,  senior? — Yes.''  The  **  Emperor"  was  fi>r  New  Trial. 

the  ship  or  tug  which  Mr.  Miller  was  building  at  that  time  for 

the  company  of  which  this  witness  was  a  partner,     ^*  When  was 

'«  the  *  Einperor'  launched?— On  the  8th  day  of  January  1863. 

•*  You  say  you  remember  having  a  conversation  with  him,  and 

*  now  I  ask  you  what  that  conversation  was  ?     Sir  Hugh  Cairns. 

•*  *— Do  not  answer.    My  Lord,  that  would  be  a  question  to  which 

"  we  object,  and  your  Lordship  perhaps  will  be  good  enough  to 

"  take   a  note  of  it.       The  Queen's  Advocate. — Perhaps  I   had 

"  better  put  it     Had  he  a  conversation    with   you  about   the 

**  *  AIe3candra '  ? — Several   times.     Now,    then,   I   will   ask   you 

"  farther.     You  had  a  conversation  about  the  ^  Alexandra '  ? — 

"  Yes.     Did  he  in  the  course  of  that  conversation  say  anything 

**  to  you  as  to  what  the   '  Alexandra'  was  intended  for? — On 

"  three  different  occasions." — Sir  Hugh  Cairns  objects  to    the 

question   and   the   Queen*s   Advocate   says,   "Now   answer  my 

"  question.     Did  he  in  the  course  of  that  conversation  tell  you 

**  what  she  was  intended  for  ? — He  did.     What  did  he  say  ?— He 

"  told  me  she  was  a  gunboat  for  the  Southern  Confederacy." 

The  Queens  Advocate. — This  is  at  pages  87  and  88  of  the 
larger  book. 

Mr»  Attorney  General — "Did  he  say  anything  to  you  at  that 
*'  time  about  a  contract  for  the  *  Alexandra '  ? — He  did,  my  Lord, 
^  must  I  give  you  the  exact  words  that  passe<l  ?  Lord  Chief  Daron» 
**  — Give  us  the  best  of  your  recollection  of  what  passed.  The 
"  Qjueens  Advocate. — The  question  is,  Did  he  say  anything  to 
"  you  then  about  a  contract  for  the  *  Alexandra  *  ? — He  said 
^  '  We'  (that  is  Millers)  'conjointly  with  Messrs.  Fawcett,  Pres- 
**  '  ton,  and  Company,  are  building  this  vessel  for  Messrs.  Fraser, 
"  *  Trenholm,  and  Company.*  Did  he  say  for  whom  ? — They 
'*  were  the  agents  for  the  Southern  Confederacy."  Mr.  Miller 
had  a  conversation  with  this  witness  on  three  different  occasions 
as  to  what  the  "Alexandra"  was  intended  for.  "  He  told  me  that 
"  she  was  a  gunboat  for  the  Southern  Confederacy."  "  He  said, 
u  t  We  conjointly  with  Messrs.  Fawcett,  Preston,  and  Company,  are 
"  '  building  this  vessel  for  Messrs.  Fraser,  Trenholm,  and  Com- 
*'  *  pany.'  "  Did  he  say  for  whom  ? — They  were  tlie  agents  for 
"  the  Southern  Confederacy.  Sir  Hugh  Cairns. —  Did  he  say 
**  that? — ^Those  are  the  words  he  said.  The  Queen^s  Advocate. — 
**  What  did  he  say  ? — They  were  the  agents ;  in  the  conversation 
"  which  took  place,  he  several  times  said  so.  In  the  conversation 
**  that  took  place  he  said  several  times  that  they  were  the  agents 
•*  for  whom? — For  the  Southern  Confederacy.  Had  you  any 
"  other  conversations  with  him  about  the  *  Alexandra,*  and  for 
''  whom  she  was  intended? — Yes,  certainly.  What  did  he  say  at 
"  those  oilier  times? — It  was  the  same  sort  of  thing.  Lord 
"  Chief  Baron. — It  was  to  the  same  effect? — Yes." 

Then  a  little  later  he  speaks  of  a  convei'sation  at  another  time, 
at  the  bottom  of  page  93,  about  certain  blocks  to  lay  the  keel  of 
a  gunboat  early  in  the  time  of  the  construction  of  this  ship,  when 
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^«*^**JW«I  suppose  she  waa  first  being  laid  down.  He  is  asked,  "Did 
r  ewTnau  «  ^^^  afterwards  see  any  vessel  upon  those  blocks  which  he 
*'  pointed  to? — Yes.  What  vessel? — The  'Alexandra'  that  is 
**  now.  Do  you  remember  having  a  conversation  with  Mr. 
^  Miller  upon  the  subject  of  the  *  Alexandra*  in  November 
"  1862?— I  do.  Do  you  remember  whether  he  said  anything 
*^  about  the  name  of  the  vessel  on  that  occasion  in  November 
"  1862?— He  did.  What  did  he  say  ?— 'Alexandra.'  Tell  me 
*'  what  he  said? — He  said  that  the  vessel,  the  gunboat,  was  to  be 
''  calleil  the  '  Alexandra/  Did  you  ask  him  any  question  why 
"  she  was  to  be  called  the  *  Alexandra '  ? — I  did.  What  was  the 
"  question  ? — I  asked  him  was  that  the  name  of  some  state  or 
*'  city,  and  he  said  it  was.  Did  he  say  where  it  was? — He  said 
'*  it  was  in  the  Southern  States ;  I  think  that  was  the  word.  Did 
"  he  say  anj^thing  about  its  agreeing  with  any  other  name  ? — He 
**  said  it  was  in  unison  with  the  'Alabama'  and  the  '  Florida.'  " 
Then  a  little  while  after  he  is  asked  '*  Do  you  remember  at  any 
''  time  his  saying  anything  to  you  about  a  gun  in  connection 
"  with  the  'Alexandra^'  or  guns? — Nothing;  only  gunboat,  that 
"  is  all" 

My  Lords,  I  have  said,  and  I  repeat  it,  that  in  the  cross--ex- 
amination  of  this  witness  nothing  was  elicited  from  him,  which 
either  in  word  or  in  manner  shook  his  credit  the  least  in  the 
world.  The  evidence  was  given  in  a  manner  perfectly  open  and 
straightforward,  and  I  say  that  he  is  a  witness  who  is  not  dis- 
credited in  any  way  whatever,  but  he  is  accredited  by  the  facts, 
by  the  superintendence  and  the  interference  of  these  persons. 
The  orders  given  by  Welsman,  of  the  firm  Fraser,  Trenholm,  and 
Company,  exactly  consistent  with  the  proposition  that  Millet's  are 
building  this  vessel  conjointly  with  Fawcett,  Preston,  and  Com- 
pany^ under  a  contract  with  them  as  agents  for  the  Confederate 
States.  The  superintendence  proved  of  Hamilton  and  Bulloch, 
who  are  the  proved  agents  of  the  Confederate  States,  and  the  ship 
being  called  a  gunboat  by  Fawcett  and  Company  themselves. 

Now,  my  Lords,  I  do  submit  that  upon  that  uncontradicted 
state  of  evidence,  no  evidence  whatever  being  produced  upon  the 
other  side ;  the  jury,  unless  it  were  to  be  explained  as  it  is  to  be 
explained  by  the  manner  in  which  they  were  directed  in  point  of 
law,  would  have  wholly  miscarried  in  not  finding  a  verdict  for  the 
Crown,  and  I  do  not  submit  that  it  is  against  evidence.  Of  course, 
in  order  to  prove  that  I  must  go  to  the  other  branch  of  the 
question,  namely,  the  law  to  which  that  evidence  is  to  be  applied. 
]3ut  if  I  am  right  in  my  view  of  the  law,  I  take  it  to  be  quite  plain 
that  upon  that  uncontradicted  evidence  it  is  proved  that  the  ship 
which  was  being  built  and  constructed  to  be  used  as  a  gunboat 
was  in  course  of  equipment^  furnishing,  and  fitting  out  That  all 
the  people  named  for  that  purpose  in  the  information  were  aiding 
and  abetting,  or  attempting  and  endeavouring  to  equip,  furnish, 
and  fit  her  out,  to  the  intent  and  for  the  purpose  that  she  should 
be  employed  by  those  who  ordered  her,  by  those  for  whom  she 
was  being  built,  namely,  the  Confederate  States.     My  Lords,  the 
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ezphnation  of  the  verdict  which  wAs  given  will  be  perfectly  plain  MottonibrBide 
to  yonr  Lordships  when  I  come  to  read  the  summing  up  of  the  for  New  Trial 

learned  Chief  Baron.     If  I  had  been  in  the  jury  box,  if  any  one        

of  your  Lordships  had  been  in  the  jury  box,  owing  the  duty 
which  a  jury  does  to  the  judge,  who  instructs  them  in  the  law, 
I  should  have  instantly  felt  that  there  was  no  question  left  for  me, 
that  my  opinion  was  not  asked,  that  I  was  told  to  withdraw  my 
mind  from  the  consideration  of  the  incidence  of  this  evidence  as 
to  the  intent,  the  service,  or  the  purpose  for  which  the  vessel  was 
being  fitted  up ;  I  was  told  that  she  was  not  being  fitted  up  at  all, 
that  she  was  not  being  equipped  at  all,  that  she  was  not  being 
furnished  at  all,  and  that  nobody  was  attempting  to  equip  or 
furnish  or  fit  her  out  according  to  the  Act,  and  that  therefore  the 
question  of  fact  did  not  arise.  That  was  the  manner  in  which 
the  jury  were  directed,  and  the  jury  had  no  option  under  such  a 
direction  but  to  find  the  verdict  which  they  did  find.  But  I  say 
that  if  the  jury  had  been  properly  directed,  the  evidence  which 
I  have  read,  met  by  no  counter  evidence,  was  evidence  upon  which 
the^  Crown  were  clearly  entitled  to  a  verdict,  and  that  the  verdict 
which  has  been  given  in  the  face  of  such  evidence  is  a  verdict 
which  ought  not  to  stand. 

My  Lords,  I  am  fully  aware  that  I  must  address  myself  to  the 
Act  of  Parliament  to  show  that  I  am  right  in  my  view  of  the 
effect  of  the  evidence  in  connexion  with  that  Act  My  Lords, 
the  Act  of  Parliament  must  be  looked  at  in  its  entirety^  we  must 
look  not  only  at  the  particular  clause,  but  at  the  other  parts  of  the 
Act  which  can  throw  light  upon  the  object  and  purpose  of  the 
Legifilature  in  passing  it;  and,  in  that  point  of  view,  it  is  not  at 
all  unimportant  to  attend  both  to  the  preamble  and  other  clau3e8, 
which,  relating  as  they  do  to  a  different  offence,  yet  illustrate  the 
general  object  and  policy  for  which  this  Act  was  passed.  And,  I 
say,  the  general  object  and  policy  of  the  Act  was  to  enable  die 
Crown,  with  regard  to  the  particular  subjects  which  are  mentioned 
in  it,  to  enforce  within  the  territories  of  the  Crown  as  against  the 
subjects  of  the  Crown  that  neutrality  which  it  professed  as  to 
Government,  that  there  are  many  things  aa  to  which  Crovern- 
ments  do  not  attempt  by  law  to  enforce  upon  their  subjects  the 
neutrality  which  they  themselves  profess,  but  that  there  are 
other  things  as  to  which,  for  the  peace  of  the  kingdom  and  for 
the  honour  of  the  nation,  it  is  important  to  provide  against 
such  infractions  of  neutrality  by  subjects  within  the  realm,  or 
by  foreign  belligerent  Governments  using  the  agency  of  its 
subjects  within  the  realm,  as,  if  permitted  to  go  on  and  to  grow 
to  a  large  scale,  will  have  the  inevitable  tendency,  whatever 
may  be  the  technical  rules  laid  down  by  writers  upon  inter- 
national law,  to  involve  nations  in  war  with  each  other,  and 
to  damage  and  discredit  the  good  faith  of  the  country  whose 
Government,  professing  neutrality,  permits  its  shores  and  its 
ports  to  be  used  aa  arsenals  for  other  belligerent  countries 
which  have  none  of  their  own,  in  order  that  war  may  be  carried 
OB  practically,  direct  from  those  ports,  upon  the  high  seas  against 
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Motioiilbr Role  other  nations.  And  therefore  this  Act  strikes  at  two  classes  of 
for  New  Trial,  tijjngg  always  contraband,  and  always  in  that  sense  against  the 
law  of  nations,  so  that  it  may  visit  them  with  such  punishment  as 
the  belligerent  suffering  from  them  would  have  it  in  his  own 
power  to  inflict,  but  neither  of  which,  until  the  passing  of  this  Act, 
was  considered  to  be  against  international  law  in  this  sense,  that  the 
Government  permitting  them  was  to  be  held  guilty  of  a  breach  of 
that  law  because  it  did  not  restrain  them,  yet  it  was  found  impos- 
sible to  maintain  really  friendly  and  neutral  relations,  and  to  secure 
the  majesty  and  the  dignity  of  the  British  Crown  from  being 
violated  and  insulted  by  the  acts  of  foreign  belligerent  Govern- 
ments, violating  its  own  neutrality  by  (he  agency  of  its  own 
subjects,  unless  these  things  were  prevented ;  it  was  therefore 
thought  necessary  to  take  out  of  the  general  category  of  contro- 
band  dealings  the  particular  class  of  dealings  contained  in  this 
Act,  and  to  say  the  law  of  this  country  will  not  permit  them* 
What  are  those  two  classes? — The  enlistment  of  men  and  the 
equipping,  furnishing,  or  fitting  out  of  ships. 

Now,  before  this  Act  of  Parliament  was  passed,  or  rather  before 
the  Acts  were  passed  which  preceded  it  of  the  same  kind,  the 
general  law  of  nations  no  more  threw  upon  the  Government 
of  a  particular  country  the  obligation  to  prohibit  or  to  prevent 
the  enlistment  of  its  men  in  a  foreign  belligerent  service  than 
it  did  the  obligation  to  prohibit  the  equipment  of  ships  within  its 
ports.  It  was  always  a  thing  which  was  done,  and  we  know  that 
it  was  done  upon  a  great  scale,  if  we  travel  out  of  the  right  field 
of  legal  argument  into  other  sources  of  information.  We  know 
from  great  authorities  what  was  done  in  the  time  of  Queen 
Elizabeth,  and  on  the  continent  of  Europe,  and  that  there  was  a 
protest  for  the  first  time  against  the  right  which  it  was  supposed 
any  subject  would  have  to  take  service  wherever  he  pleased.  But 
this  Act  is  directed  against  those  things  I  have  already  men- 
tioned, and  that  to  some  extent  as  to  the  enlistment  of  the  men ; 
it  had  been  preceded  by  similar  Acts,  and  it  may  be  in  your 
Lordships'  recollection  that  those  similar  Acts  were  found  defective 
in  this  respect,  that  they  did  not  deal  with  any  case  but  the  case 
of  service  taken  under  a  recognized  Government,  whereas  at  the 
time  when  this  Act  was  passed  the  war  in  which  this  country  stood 
neutral  was  between  the  insurgent  provinces  of  Spain  in  South 
America  and  the  mother  country,  those  insurgent  provinces  not 
having  acquired  the  sutus  of  a  recognized  Government,  and 
therefore  not  being  hit  by  the  precise  words  of  the  older  Foreign 
Enlistment  Act,  which  related  to  men  alone.  In  that  state  of 
things  this  Act  is  passed  ^<  to  prevent  the  enlisting  or  engagement 
"  of  His  Majesty's  subjects  to  serve  in  a  foreign  service,  and  the 
"  fitting  out  or  equipping  in  His  Majesty's  dominions  vessels  for 
*^  warlike  purposes,  witliout  His  Majesty's  licence."  That  is  the 
title  which,  as  his  Lordship  observed  at  the  trial,  does  not 
legally  enter  into  the  interpretation  of  the  Act  The  preamble  is 
this,  ^*  Whereas  the  enlistment  or  engagement  of  His  Majesty's 
**  subjects  to  serve  in  war  in  foreign  service^  without  His  Majesty's 
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"  licence^  and  the  fitting  out  and  equipping  and  arming  of  vessels  Motion  for  Rule 
"  by  His  Majesty's  subjects,  without   His  Majesty's  licence,  for  forNewTriaL 

**  warlike  operations  in  or  against  the  dominions  or  territories  of        

"  any  foreign  prince,  state,  potentate,  or  persons  exercising  or 
"  assuming  to  exercise  the  powers  of  government  in  or  over  any 
**  foreign  country,  colony,  province,  or  part  of  any  province,  or 
"  against  the  ships,  goods,  or  merchandize  of  any  foreign  prince, 
"  state,  potentate,  or  persons  as  aforesaid,  or  their  subjects,  may 
**  be  prejudicial  to  and  tend  to  endanger  the  peace  and  welfare 
"  of  this  kingdom."  My  Lords,  the  disjunctive  word  **or"  which 
we  find  in  the  seventh  clause  does  not  occur  in  that  preamble,  but 
I  think  it  is  perfectly  manifest  that  the  **and"  has  exactly  the  same 
force  there  as  if  it  were  a  disjunctive  word,  that  is  to  say,  that  each 
of  these  things,  if  not  prevented,  will  be  prejudicial  to  and  will  tend 
to  endanger  the  peace  and  welfare  of  the  kingdom, — first,  the 
enlistment  or  engagement  of  the  subjects  to  serve  in  war  in 
foreign  service ;  2ndly,  the  fitting  out  of  vessels ;  3rdly,  the 
equipping  of  vessels ;  and  4thiy,  the  arming  of  vessels.  The 
coojunctive  instead  of  the  disjunctive  form  in  the  preamble  is 
exactly  appropriate,  because  all  tiiose  things  and  every  one  of 
them  is  within  the  mischief  which  the  statute  is  intended  to  pre- 
vent. When  we  come  to  the  7th  clause,  the  object  being  to  strike 
every  one  of  them  sfiparatimy  the  conjunctive  is  turned  into  the 
disjunctive. 

Mr.  Baron  BramweU. — ^Clearly  that  is  so ;  otherwise  you  must 
make  the  whole  conjunctive,  and  then  it  would  read  that  no 
offence  would  be  committed  unless  you  at  the  same  time  enlisted 
and  fitted  out  a  vessel,  which  cannot,  of  course,  be. 

Mr,  Attorney  General — It  cannot  possibly  be. 

Lord  Chief  Baron, — All  those  four  matters,  fitting  out,  equip- 
ping, and  so  on,  are,  I  think,  to  be  prevented  disjunctively,  and 
unless  I  had  so  thought  I  ought  to  have  stopped  the  prosecution 
at  once,  because  there  was  not  a  count  in  the  indictment  which 
complained  of  either  arming  or  attempting  to  arm. 

Mr.  Attorney  General. — If  we  took  it  that  all  the  words  meant 
the  same  thing,  of  course  any  one  word  would  answer  the  sanie 
purpose.  In  the  preamble,  however,  the  disjunctive  ^  or"  is  made 
into  a  conjunctive,  and  I  will  show  that  each  of  the  things  is 
within  the  mischief,  and  therefore  all  are  mentioned. 

Mr.  Baron  Bramwell — One  is  and  the  other  is. 

Mr.  Attorney  General — Yes,  my  Lord.  Then  I  beg  your  Lord- 
ships' attention  to  what  is  the  mischief.  1  he  mischief  is  obviously 
what  ia  expressed,  namely,  that  this  ^  may  be  prejudicial  to  and 
**  tend  to  endanger  the  peace  and  welfare  of  this  kingdom."  I  am 
sure  that  when  my  Lord  comes  to  be  reminded  of  a  passage  in 
his  summing  up,  in  which  that  view  was  stated,  which,  under  the 
influence  of  the  powerful  arguments  which  he  had  heard,  he  at 
that  time  held  to  be  the  right  one,  of  the  object  of  the  statute, 
he  will  not  recogniae  his  own  words  as  expressing  the  meaning 
which  he  said  he  had  intended  to  enunciate,  so  different  is  it  from 
the  language  which  we  find  in  the  statute.     His  Lordship,  ac 
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Motion forRule cording  to  the   natural   meaning  of  the  words,  says  that  the 
forNewTriaL  qJ^j^^^  ^f  jjjg  statute  is  only  to  prevent  collisions. 

Lord  Chief  Baron. — My  impression  was  that  the  object  of  the 
statute  was  to  prevent  any  hostile  vessel  being  fitted  out  and 
equipped^  so  as  to  make  a  port  of  this  country  the  port  of  dis- 
charge, the  commencement  of  a  hostile  operation. 

Mr.  Attorney  General — I  knew  that  your  Lordship  would  not 
adhere  to  what  I  find  in  the  short-hand  writers'  notes  upon  that 
subject,  because  what  fell  from  your  Lordship  was  ti.is^^  that  the 
mischief  apprehended  was,  that  there  might  be  building  in 
.  Messrs.  Miller's  yard  a  ship  for  the  Confederates,  and  in  Messrs. 
Laird's  yard  another  for  the  Federals,  and  that  on  coming  out 
they  might  come  into  collision  one  with  the  other,  and  produce 
hostility  upon  our  waters. 

Lord  Chief  Baron. — There  can  be  no  doubt  that  that  was  one 
of  the  mischiefs  which  were  intended  to  be  guarded  against. 

Mr,  Attorney  General — I  take  the  liberty  of  saying  to  your 
Lordship  that  I  do  not  think  that  such  a  thing  ever  entered  into 
the  mind  of  any  hiunan  being,  because,  so  far  as  I  am  aware,  it 
never  happened  before.  It  would  not  be  the  object  of  either 
party  to  get  into  war  with  this  country ;  they  would  take  care  not 
to  violate  one  of  the  commonest  rules  of  international  law,  namely, 
to  get  outside  neutral  waters  before  commencing  hostilities. 

Lord  Chief  Baron. — I  think  you  will  find  in  Kent's  Commen- 
taries something  to  the  efiect  which  I  have  stated. 

Mr.  Attorney  General — No  ;  nothing  of  the  kind,  I  assure  your 
Lordship. 

ilfr.  Baron  Pigott. — I  think  I  have  read  something  to  the  same 
effect  in  some  other  writer,  that  it  may  lead  to  those  consequences. 

Lord  Chief  Baron. — ^And  the  fact  in  point  of  history  has  taken 
place. 

Mr.  Attorney  General, — I  do  not  say  that  it  is  impossible. 

Lord  Chief  Baron. — It  is  not  only  not  impossible,  but  it  is  a  fact. 

Mr.  Baron  Pigott. — Was  not  it  nearly  happening  in  the  very 
case  of  the  Confederate  and  the  Federal  vessels  in  this  country  ? 
Did  not  we  stop  the  one  at  Southampton  in  order  that  the  other 
might  have  a  run  ? 

Mr.  Attorney  General — ^What  might  possibly  happen  would  be 
that  the  one  might  follow  the  other  if  not  prevented. 

Mr.  Baron  Pigott. — Did  not  we  do  that  for  fear  they  should 
come  into  collision  within  British  waters  ? 

Mr.  Attorney  General  —  They  would  not  come  into  collision 
within  British  waters;  one  might  have  followed  the  other  out 
of  port,  and  for  that  reason  a  special  order  was  made  by  Her 
Majesty  in  Council  That  of  course  has  nothing  to  do  v/ith  the 
Foreign  Enlistment  Act.  All  I  can  say  is  this,  that  without  say- 
ing that  such  a  thing  is  not  theoretically  possible,  yet  to  state  that 
that  is  the  object  and  policy  of  this  statute  as  declaimed  upon  the 
face  of  it,  would,  I  think,  be  taking  a  liberty  with  the  law  which  it 
does  hot  belong  to  any  Court  to  da  It  is  plain  that  the  object 
was  to  preserve  the  neutrality  of  this  country,  and  to  enforce  it 


against  the  subjects  of  this  country,  in  matters  in  which  the  neglect  Motion  for  Bole 

of  it  by   those   subjects,  or  the  violation  of   it  here  by  foreign  *^'NewTriaL 

bellt<7erent  Governments,  was  thought  calculated  to  lead   to   a 

position  as  regards  foreign  nations  which  would  endanger  the 

peace  and  welfare  of  the  kingdom.     How  would  it  endanger  the 

peace  and  welfare  of  the  kingdom  ?     Manifestly  by  involving  us 

in  war,  by  making  us  practically  so   far   parties   through  our 

subjects  to  belligerent  operations  if  we  allowed  this  country  to  be 

made  the  base  of  those  operations,  either  for  the  enlistment  of  men 

or  £>r  the  equipping  of  vessels  of  war,  as  to  make  it  probable  that 

other  countries  would  not  endure  it,  but  resent  it,  and  that  so  we 

might  become  involved  in  war.     That  is  the  mischief  which  the 

statute  is  manifestly  intended  to  protect  us  against 

Then  the  second  clause,  as  to  enlistment,  your  Lordships  will 
find  is  one  which  prohibits  any  natural-born  subject  of  the  Crown 
anywhere,  I  think,  from  enlisting  or  entering  himself  or  serving 
"  in  and  on  board  any  ship  or  vess^  of  war,  or  in  and  on  board  any 
"  ship  or  vessel  used  or  fitted  out  or  equipped  or  intended  to  be 
"  used  for  any  warlike  purpose  in  the  service  of,  for,  or  under  or  in 
*'  aid  of  any  foreign  power."  It  is  quite  manifest  that,  under  that, 
the  mere  taking  an  engagement  on  board  a  vessel  of  any  sort  or 
description  used  or  intended  to  be  used  for  any  warlike  purpose  is 
equally  struck  at  as  taking  an  engagement  on  board  a  vessel  which 
is  of  a  particular  class* 

Then  I  pass  over  the  penalties  affixed  to  taking  semce  in  that 
way  by  the  enlistment  clauses,  and  the  mode  in  which  those 
penalties  are  to  be  proceeded  for,  and  I  come  to  the  7th  clause* 
It  is  quite  manifest  that  the  enlistment  of  men  in  this  country  to 
serve  in  and  on  board  any  ship  used  for  the  warlike  purposes  of  a 
ibreign  nation  could  not  have  any  other  tendency  to  involve  this 
country  in  war  than  by  leading  to  a  breach  of  friendly  relations 
with  the  country  who  suffered  by  that  sort  of  enlistment  The 
7th  section,  with  which  we  are  dealing,  is,  I  should  have  thought, 
though  rather  involved  and  intricate  in  its  language,  most  care* 
fully  exiMressed,  so  as  to  include  every  species  of  case  which  can 
oome  within  the  mischief,  and  not  to  enable  any  one  to  escape 
from  the  case  being  brought  within  the  mischief  which  is  sought 
to  be  prevented  or  the  intent  which  is  prohibited.  The  words  are 
these,  "If  any  person  in  any  part  of  His  Majesty's  dominions  shall, 
"  without  the  leave  and  licence  of  His  Majesty  for  that  purpose 
"  first  had  and  obtained,  as  aforesaid,  equip,  furnish,  fit  out,  or 
<<  arm,  or  attempt  or  endeavour  to  equip,  furnish,  fit  out,  or  arm.'^ 
Now,  first  stopping  at  the  words  "  any  person,"  it  is  quite  obvious 
that  it  may  or  not  be  a  subject  of  the  crown.  When  the 
enUstroent  was  spoken  of  only  natural-bom  subjects  were  pro- 
hibited from  enlisting.  When  the  procuring  persons  to  enlist  was 
spoken  of,  any  person  within  His  Majesty's  dominions  was  pro- 
hibited from  doing  so,  and  here  we  have  any  person,  whether  a 
uatnral-bom  subject,  or,  like  Captain  Bulloch  and  Mr.  Hamilton, 
a  foreigiier,  and,  ^  foriuni,  the  British  (Government  acting  by  its 
agents,  tHey  would  be  the  persons  of  all  others  whom  the  act 
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Motion  forBule  would  intend  to  prohibit,  because  they  a^e  directly  violating  our 
for  New  Trial,  neutraliiy  by  usin^  our  shores  and  our  ports  for  such  a  purpose. 
The  statute  provides  against  any  person  doing  any  one  of  these 
things,  it  being  in  the  disjunctive,  it  distinguishes  them,  and  seems 
to  be  carefully  worded  in  order  to  avoid  the  chicanery  which  would 
result  from  requiring  some  particular  species  of  furnishing,  some 
pai*ticular  species  of  fitting  out,  some  particular  species  fo  equip- 
ment, in  order  to  make  the  act  penal  in  a  case  in  which  the  attempt 
is  proved.  I  say  that  the  whole  gist  there,  is  the  intent  and  the 
purpose,  and  that  any  species  whatever  of  equipment,  however 
innocent,  per  se,  any  species  whatever  of  furnishing,  any  species 
whatever  of  fitting  out,  whether  with  or  without  arming,  is  struck 
at  by  the  Act,  by  its  plain  words,  according  to  their  natural  meaning, 
and  are  necessaiy,  and  that,  I  apprehend,  is  their  object  and  policy, 
provided  always  that  the  intent  and  purpose  is  established.  Now 
what  are  the  words  ?  "  Equip,  furnish,  fit  out,  or  arm."  If  it  had 
stopped  there  of  course  it  would  not  have  had  the  effect  of  preven- 
tion. The  statute  of  course  aims  at  prevention,  not  at  punish- 
ment when  the  thing  is  done.  The  statute  desires  to  stop  the  thing 
in  limine^  to  cause  the  thing  not  to  be  done,  and  therefore,  instead 
of  stopping  at  these  words,  it  goes  on  "or  attempt  or  endeavour'' 
to  do  any  one  of  these  things,  so  that,  however  little  progress  may 
have  been  made,  and  in  whatever  imperfect  condition  the  ship  may 
be  as  to  these  things  when  she  is  seized,  if  any  step  has  been  taken 
which  is  an  attempt  or  endeavour  it  is  sufficient ;  any  attempt  or 
any  endeavour  to  do  any  one  of  these  things,  provided  it  be  a  pro- 
hibited attempt,  is  struck  at,  and  not  only  the  attempt  or  endeavour 
but  any  one  who  '^  shall  knowingly  aid,  assist,  or  be  concerned  in 
"  the  equipping,  furnishing,  fitting  out,  or  arming."  Now  that 
is  a  clause  which  is  remarkable,  because  it  strikes  at  the  case  of  a 
person  within  Her  Majesty's  dominions,  knowingly  aiding,  assist- 
ing, or  being  concerned  in  the  equipment,  whether  or  not  the 
equipment  takes  place  quoad  alios  elsewhere.  Any  person  who 
does  any  one  of  these  things  within  Her  Majesty's  dominions 
offends  against  the  Act,  that  is  to  say,  any  one  who  equips,  who 
attempts  or  endeavours  to  equip,  who  procures  to  be  equipped, 
or  who  knowingly  aids,  assists,  or  is  concerned  in  the  equipping, 
wherever  the  equipment  is  completed,  and  whoever  be  the  person 
by  whom  it  is  made.  Then  what  is  the  intent?  **  With  intent 
**  or  in  order  that  such  ship  or  vessel  shall  be  employed,"  not  by 
any  particular  per&on,  but  **  shall  be  employed  in  the  service  of 
"  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony, 
**  province,  or  part  of  any  province  or  pe<^le,  or  of  any  person  or 
^^  persons  exercising  or  assuming  to  exercise  any  powers  of 
'*  government  in  or  over  any  foreign  state,  colony,  province,  or 
"  part  of  any  province  or  people  as  a  transport  or  storeahip,"  in 
which  case  of  course  it  would  not  have  arms  at  all,  its  equip- 
moniB  would  be  of  another  character;  "or  with  intent  to  cruiaie, 
**  or  commit  hostilities  against  any  prince,  state,  or  potentate,  or 
*^  against  the  subjects  or  citizens  of  any  prince,  state,  or  potentate/' 
and  BO  on. 
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My  Lords,  I  look  in  vain  in  that  clause  for  any  warrant  what-  Motion  finrBnle 
ever  for  some  distinctions  which  have  been  arbitrarily  imported  ^'NewTriaL 
into  it  by  some  persons  who  seem  to  think  that  this  clause  makes 
exceptions  in  favour  of  shipbuilders,  and  in  favour  of  mercantile 
dealings  and  objects,  and  that  if  they  take  money  for  the  prohibited 
thing,  if  they  enter  into  a  contract  with  a  person  to  do  it  and  are 
paid,  it  takes  them  ont  of  the  scope  of  the  statute,  although  they 
attempt  or  endeavour,  or  knowingly  aid,  assist,  or  are  concerned 
in  the  equipment  The  statute  makes  no  such  distinction*  The 
sfatate  strixes  every  person,  a  shipbuilder  or  an  engineer,  like 
Messrs.  Fawcett,  Preston,  and  Co.,  as  much  as  anybody  else ;  it 
strikes  a  person  whether  he  does  it  under  a  contract  or  whether  he 
does  it  without  a  contract,  whether  he  does  it  for  money  or  whether 
he  dt>es  not  do  It  for  money,  provided  he  does  the  prohibited  thing, 
and  that  prohibited  thing  is  either  equipping,  or  attempting  or 
endeavouring  to  equip,  or  knowingly  aiaing,  assisting,  or  being 
concerned  in  the  equipping,  with  a  certain  intent.  The^intent 
is  the  ^st  of  the  whole  thing,  and  that  is  the  thing  to  be 
proved* 

Now  I  observe  here,  what  I  shall  have  occasion  to  show  more 
completely  hereafter,  how  very  great  is  the  fallacy  into  which  it 
is  possible  to  fall  when  dealing,  without  due  attention  to  the 
language  of  the  statute,  with  distinctions  rightly  laid  down,  in 
some  cases  as  to  mercantile  adventures  in  ships  of  war  which  are 
not  prohibited,  of  course  there  may  be  a  mercantile  adventure 
which  is  not  prohibited,  but  it  must  be  a  mercantile  adventure  as 
to  which  the  thing  is  not  done  with  a  prohibited  intent  of  course, 
in  order  that  there  should  be  the  intent  that  the  vessel  shall  be  so 
employed  there  must  be  some  person  party  to  the  business  who  is 
capable  of  having  such  an  intent ;  and  who  is  it  ?  For  example,  if  a 
shipbuilder  in  England  builds  on  speculation  on  his  own  account 
a  ship,  intending  to  take  it  to  any  port  in  the  world  where  he  can 
find  a  market  for  it,  it  is  obvious  that  he  has  not  within  Her 
Majesty's  dominions  any  intent  to  employ  or  any  power  to  employ 
the  ship  in  the  service  of  any  belligerent  power;  all  his  intent  is 
to  sell  the  ship  to  a  purchaser  somewhere  or  other,  or  it  may  be 
in  some  particular  place,  if  he  can  find  one  there,  and  nobody  but 
himself  has  any  control  over  it  at  the  time.  Nobody  but  himself 
has  anything  to  do  with  it  at  the  time,  nobody  but  himself,  under 
the  circumstances,  can  determine  the  intent,  and  as  he  does  not 
mean  to  make  war  in  it  himself,  or  does  not  intend  that  any  one 
else  shall  make  war  in  it,  that  is  not  struck  at  by  the  statute.  But 
wherever  you  have  parties  concerned  in  the  equipping  or  fitting 
out  or  furnishing,  or  the  attempting  or  endeavouring  to  do  any  of 
these  things, either  as  shipbuilders  or  as  engineei*8,  aiding  in  any  way 
whatever  in  any  of  them,  where  there  is  a  principal  in  the  matter 
who  has  the  intent  and  is  master  of  the  employment,  can  there  be 
any  doubt  whatever  that  it  is  sti*uck  at  by  the  statute  ?  For  in- 
stance, suppose  they  constructed  the  vessel  meaning  themselves 
to  use  their  own  ship  as  a  privateer.  That  is  what  was  put  by  my 
learned  friend  Sir  H.  Cairns  in  his  argument  at  the  trial,  as  if 
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MotionfbrBiifo  that  was  the  only  thing  which  the  statute  meant.  That  covers 
for  Nev  Trial.  ^^^{^^^  ^^^  because  a  man  who  is  building  and  fitting  out  a  ship 
has  it  in  his  power  to  make  a  particular  thing  of  her.  But  sup- 
posing he  is  building  her  under  a  contract,  supposing  the  ship 
is  ordered  by  the  belligerent  Government  itself  (and  that  is 
the  case  to  which  this  evidence  points)^  can  anj  one  possibly 
say  that  this  statute  does  not  strike  at  the  case  in  which  a 
belligerent  Government  giyesan  order  to  a  merchant  in  Liverpool 
to  equip  a  vessel  for  them  and  to  take  her  to  sea  as  a  ship  of  war 
of  theirs  ?  And  the  merchant  at  Liverpool  knowing  fully  that  that 
is  the  purpose  for  which  the  ship  is  employed^  which  the  very 
character  of  the  employment  proves,  is  not  the  merchant  as  much 
guilty,  is  not  the  shipbuilder  as  much  guilty,  is  not  the  engineer 
as  much  guilty  as  the  agents  of  the  Confederate  Government  who 
are  violating  the  neutrality  of  the  country  in  the  first  instance  ? 

Now  all  this  was  totally  lost  sight  of  at  the  trial,  nay,  doctrines 
entirely  inconsistent  with  it  were  laid  down,  and  I  say  that  unless 
your  Lordships  are  to  make  law  instead  of  interpreting  it,  unless 
you  are  to  deviate  from  the  plain  language  of  this  statute  and  the 
natural  meaning  of  its  words  for  the  sake  of  destroying  its  efiect, 
for  the  sake  of  preventing  it  from  cliecking  and  suppressing  the 
mischief,  you  must  say  that  any  species  of  furnishing,  any  species 
of  equipment,  any  species  of  fitting  out,  with  or  without  arms, 
provided  it  be  done  with  this  intent,  which  I  agree  must  be 
a  fixed  intent  of  a  person  capable  of  having  the  intent  and  assist- 
ing in  that  intent  formed  within  this  country,  if  you  have  that 
intent  proved  (and  you  have  eyidence  to  prove  it  here)  this  is  a 
case  which  the  statute  strikes  at,  and  you  may  as  well  drop  the 
whole  Act  out  of  the  Statute  book  if  it  does  not. 

Mr.  Baron  BramweU, — Just  let  me  tell  you  a  difficulty  which 
has  occurred  to  me  with  reference  to  this  Act  of  Parliament,  not 
at  the  present  moment,  of  course*  The  words  are,  "  equip,  fur- 
^^  nish,  fit  out,  or  arm  with  intent  that  such  vessel  shall  be 
**  employed  as  a  transport  or  store  ship,  or  with  intent  to  cruize 
*^  or  commit  hostilities."  The  equipping  therefore  must  be  either 
as  a  transport  or  store  ship  or  with  the  intent  to  cruize  or  commit 
hostilities.  So  also  must  be  the  furnishing,  fitting  out,  or  arming. 
It  may  be  said  that  in  this  case  there  was  no  reasonable  evidence 
upon  which  the  jury  could  find  that  this  vessel  was  equipped  as  a 
transport  or  store  ship,  therefore  you  may  leave  those  w<mls  out. 
Then  it  may  be  said  that  there  was  no  equipment  of  her  of  such  a 
kind  that  she  could  cruize  or  commit  hostilities,  and  that  there- 
fore that  part  of  the  intent  fails  to  be  made  out  Now  I  understand 
that  to  be  a  difficulty  which  has  been  felt  in  the  construction  of 
this  Act  of  Parliament,  and  I  throw  it  out  for  your  consideration 
if  it  has  escaped  you. 

Mr,  Attorney  General — I  am  very  much  obliged  to  your  Lord- 
ship. It  has  not  escaped  me,  but  my  answer  is  this,  that  the  Act 
is  intended  to  prevent  and  not  to  punish ;  steps  which  are  being 
taken  to  that  end  are  steps  which,  if  taken  with  that  intent,  are  as 
much  against  the  Act  as  the  completion  of  those  sjl^s  would  be. 
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!V            1               •     "^                r          •      •             iT                   for  New  Trial. 
some  way  or  other ;  she  was  in  course  ot  equipping  ;  she  w^  m J 

coarse  of  furnishing ;  she  was  in  course  of  fitting  out,  and  if  the 
cYidence  was  such  as  to  show  that  her  object  and  purpose  was  to 
be  employed  as  a  war  shipi  it  is  clear  that  she  would  be  completed 
for  that  purpose*  and  that  any  equipments  not  yet  given  which 
vere  necessary  for  that  purpose  would  be  added  at  one  time  or 
another,  the  whole  being  in  pursuance  and  in  completion  of  one 
and  the  same  intent;  and  an  authority  in  the  United  States^  to 
which  I  shall  have  ocoasion  to  refer,  at  all  events  has  distinctly 
laid  it  down  that  it  is  not  at  all  necessary  that  the  entire  equip- 
ment, without  which  the  ship  cannot  be  effectually  employed  upon 
this  service,  should  be  made  in  this  country,  provided  that  any 
part  is  made  here» 

Mr.  Baron  ChannelL — Do  you  say  that  the  statute  points  to 
something  incomplete  ? 

Mr.  AUamey  General — The  words  '^  attempt  or  endeavour  " 
plainly  point  to  something  which  is  incomplete. 

Lard  C%tff  J3ar(m.-*-Suppo8e  the  ease  of  the  building  of  a  mere 
hull  with  the  intention  that  it  should  be  towed  away  across  the 
Atlantic  by  a  tug,  and  suppose  that  there  was  some  Confederate 
port  open,  which  there  is  not,  that  hull  being  incapable  in  that 
state  of  being  used  for  any  purpose  whether  of  merchandise  or 
war,  do  you  mean  to  say  that  that  would  be  illegal  2 

Mr.  Attorney  General — That  would  raise  an  entirely  different 
question. 

Lard  Chief  Baron.— Yfoxild  it  be  illegal  ? 

Mr.  Attorney  General — ^I  will  assume  for  a  moment  that  it  is 
not  illegal 

Lord  Chief  Baron.^^1  am  bound  to  say  that  if  it  be  ill^al  you 
would  be  entitled  to  vour  rule  at  once,  because  no  doubt  I 
meant  to  lay  down  distmctly  that  the  mere  hull  of  a  vessel  in  no 
condition  fit  for  any  use  whatever,  might  be  made  and  sold  at 
Liverpool  to  anybody. 

Mr,  Attorney  General — ^My  case  does  not  in  the  least  degree 
require  that  I  should  argue  that  the  case  imagined  by  your  Lord- 
ship, whidi  is  obviously  not  one  which  is  very  probable  and  prac^ 
tical,  would  be  brought  within  the  words,  ^^  equip,  furnish,  fit  out, 
•*  or  arm/* 

Lord  Chief  Baron. — The  Court  will  adjourn  for  a  short  time. 

After  an  interval. 

Lord  Chief  Baron. — Mr.  Attorney  General,  we  have  availed 
ourselves  of  the  opportunity  of  the  Court  adjourning  for  a  short 
dme  to  consider  the  matters  which  you  have  brought  before  us ; 
and  without  in  the  least  saying  what  the  opinion  of  any  member 
of  the  Court  is  as  to  tlie  ultimate  fate  of  the  rule,  I  certainly, 
for  one»  and  I  believe  all  my  brothers  are  of  the  same  opinion, 
think  that  what  you  have  stated  is  unquestionably  matter  fit  to 
be  diacniseed.  If,  therefore,  you  are  content  now  to  take  a  rule 
to  show  cauae  why  the  verdiot  should  not  be  aet  aside  as  being 
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Motioii  for  Role  contrary  to  the  evidence,  or  as  not  being  warranted  by  tlie 
far  New  Trial,  evidence,  being  contrary  to  the  weight  of  it,  and  on  the  ground 
of  misdirection  on  the  part  of  myself  at  the  trial,  or  on  the  gronnd 
that  though  there  might  be  no  positive  misdirection,  there  might 
be  such  a  want  of  information  furnished  to  the  jury  as  not  to 
enable  them  fairly  to  discharge  their  duty, — if  you  are  contented 
to  take  a  rule  upon  those  two  grounds,  dividing  the  second  into 
either  positive  misdirection  or  imperfect  direction,  you  may  take 
a  rule  to  show  cause  at  once. 

Mr,  Attorney  General — 1  thank  your  Lordship ;  that  is  what  1 
liave  been  asking  your  Lordships  for,  and  of  course,  being  told 
that  I  may  have  it,  I  have  no  more  to  say. 

Lord  Chief  Baron. — Very  well,  take  a  rule  to  show  cause. 

Mr.  Attorney  General, — My  Lords,  my  learned  friends  remind 
me  that  it  will  be  necessary  in  drawing  up  ttie  rule  to  state  the 
grounds  of  the  rule. 

Lord  Chief  Baron. — I  hope  that  I  am  not  wrong  in  this.  T 
believe  that  you  may  take  the  rule  precisely  in  the  terms  which  I 
have  now  announced.  If  you  like  to  put  it  more  shortly  as  mis- 
direction or  imperfect  direction,  you  can  do  it. 

Mr.  AtUymey  General — That  is  very  satisfactory  to  me,  my 
Lord. 

Mr,  Baron  ChanneU. — Wo  understand  that  that  will  include  the 
incomplete  information. 

Lord  Chief  Baron. — Perhaps  you  had  better  take  it  in  the 
language  in  which  I  pronounced  it  when  I  addressed  you  just 
now. 

Mr.  Baron  Pigott. — Misdirection  enables  the  Court  to  mould 
the  meaning  of  that  word  by-and-by;  misdirection  is  understood^ 
but  non-direction  is  not  recognized  as  a  ground  for  a  rule. 

Mr.  Attorney  General — If  that  is  so  technically,  of  course  we 
are  quite  satisfied  to  abide  by  the  proper  form. 

Mr.  Baron  BramwelL — There  can  be  no  doubt  that  it  must  be 
stated  wherein  the  misdirection  consists,  but  surely  there  will  be 
no  difficulty  about  it,  Mr.  Jones  will  attend  to  tliat 

Mr.  Jones, — It  is  only  with  reference  to  the  terms  of  the  rule 
of  Court  upon  the  subject.  If  we  go  into  the  Court  of  Error 
they  will  say,  "  You  ought  to  have  specified  it." 

Mr.  Baron  Bramwell — If  there  should  be  any  difficulty,  I  dare- 
say that  myself,  or  one  of  my  learned  brothers,  will  settle  it. 

Lord  Chief  Baron. — 1  may  state  to  you,  Mr.  Attorney  General, 
that  I  imagined  that  I  had  taken  pains,  and  I  hoped  that  I  had  laid 
down  the  law  as  1  understood  it  to  be  laid  down  by  the  highest 
possible  authority,  at  least  now,  in  what  is  called  ^^  another  place  :" 
some  people  call  it  "another  place.'* 

Mr.  Attorney  General — Your  Lordship  may  be  aware  that  any 
authority  to  which  your  Lordship  may  be  referring,  is  incapable 
of  defending  himself  here  as  to  what  he  has  said  in  another  place, 
or  vindicating  that  from  misinterpretation. 

Lord  Chirf  Baron. — I  thought  that  I  was  remarkably  safe  in 
taking  that  course.     After  all  I  may  have  been  wrong. 
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Mr.  Attorney  OeneraL — If  I  can  divine  the  sentiments  of  any  MotioaforRuIe 
person  to  whom  your  Lordship  may  be  alluding,  I  may  take  the  forNewTrial. 
liberty  of  saying,  that  I  understand  that  person  to  have  vindicated 
the  conduct  of  his  own  Government  in  that  other  place;  and  at 
the  same  time  to  have  said,  that  in  liis  judgment,  although  it  may 
not  be  infallible,  the  ^*  Alabama  "  had  offended  against  the  law  of 
the  land. 

AJler  a  short  interval, 

Mr,  Attorney  General — My  Lords,  I  have  received  from  the 
officer  of  the  Court  an  intimation  which  I  am  afraid  makes  it 
necessary  for  me  to  refer  attain  to  a  subject  which  1  thought  had 
been  disposed  of.  Iain  informed  that  the  grounds  of  misdirection 
must  be  stated  on  the  brief. 

Mr.  Baron  BramwelL — Yes. 

Mr.  Attorney  General. — I  am  quite  content  to  state  those 
which  we  conceive  to  be  the  grounds  of  misdirectioni  if  that  is 
meant 

Mr.  Baron  ChannelL — The  teclmical  nidde  of  drawing  up  the 
rule  would  be,  that  there  was  misdirection  in  this,  then  mention- 
ing what  you  suppose  to  have  been  the  misdirection ;  and  if  the 
Court  has  granted  you  the  rule  on  the  ground  of  incomplete  or 
imperfect  direction,  then  to  state  the  grounds  of  that  incomplete 
and  imperfect  direction. 

Mr.  Attorney  General — We  shall  be  at  liberty  to  state  that  in 
our  own  way  ? 

Mr.  Baron  Channell — Yes. 

Lard  Chief  Baron. — Mr.  Attorney  General,  the  terms  of  the 
rule  of  course  should  be  submitted  to  the  Court  before  the  rule 
is  granted.  There  will  bo  no  difficulty  about  that  I  have  no 
doubt  that  Mr.  Jones  will  so  frame  it  that  either  the  Court  will 
assent  to  it,  or  he  will  assent  to  what  the  Court  suggests  as  the 
mode. 

Mr,  Baron  BramweU. — Of  course,  Mr.  Attorney  General,  as  I 
understand,  we  cannot  possibly  allow  a  rule  to  he  drawn  up 
saying  that  the  Chief  Baron  misdirected  in  this,  when  he  says 
that  he  gave  no  such  a  direction ;  of  course  we  cannot  do  that. 

Mr.  Solicitor  General — There  is  the  difficulty. 

Mr.  Attorney  General — What  I  had  proposed  was  to  have  ex- 
tracted verbatim  from  the  short-hand  writer's  notes  certain  pas- 
sages to  which  we  should  object,  which  probably  would  not  be 
excepted  to.  I  have  made  a  division  into  six  lieads  of  the 
language  as  it  stands  on  the  short-ha!id  writer's  notes ;  and  I 
should  have  been  disposed  to  have  placed  every  one  of  them  upon 
the  rule. 

Lord  Chief  Baron. — 1  will  see  Mr.  Jones  upon  the  subject  if 
necessary. 

Mr.  Baron  Channell — There  will  be  no  difficulty  about  it. 

Mr.  Solicitor  General — I  rather  understood  from  your  Lordships, 
if  I  may  be  allowed  to  say  so,  that  in  this  particular  case  you 


Motion  fbrRule  would  iJlowtlie  rale  of  practice  to  be  somewhat  modified  by  a 
IbrNewTrifti.  more  geneinl  statement  than  usual. 

**""  Lord  Chief  Baron. — ^We  will  see  whether  that  can  be  done. 

Mr,  SoHator  General — ^Very  well,  ray  Lord ;  we  will  try  what 
we  can  do. 

Lord  Chief  Baron. — It  should  be  observed,  and  it  may  be  quite 
right  that  I  should  state  it  in  public,  that  when  the  Attorney 
General  presented  to  me  the  paper  I  made  the  instant  objection 
to  it  which  I  have  made  all  along. 

Mr.  Attorney  General. — ^Yes,  my  Lord,  we  are  quite  aware  of  that. 

Lord  Chief  Baron, — I  said  "  1  certainly  did  not  mean  this,  and 
**  I  do  not  believe  that  I  have  done  it,"  and  if  the  objection  had 
been  taken,  as  I  must  say  I  think  it  ought  to  have  been,  a 
little  earlier,  and  if  an  intimation  had  been  given  to  me  I  should 
have  corrected  it  at  once,  and  have  said  ^^  Gentlemen  of  the 
*'  jury,  it  is  supposed  that  I  have  said  so  and  so,  I  mean  nothing 
'^  of  the  kind.  On  my  own  behalf  I  must  say  that  the  learned 
*^  Attorney  General  now  remembers  that  the  moment  the  paper 
^*  was  put  into  my  hands  I  said,  <  Mr.  Attorney  General  that  is 
"  •  not  mine."*  At  present  we  need  only  say  this — I  repeat  that 
if  Mr.  Jones  will  communicate  with  me  upon  the  subject  I  have 
no  doubt  that  we  shall  be  able  to  put  upon  the  rule  everything 
which  you  wish  put  upon  it. 

Mr.  Attorney  General. — I  should  think  so ;  I  should  wish  to  do 
it,  with  your  Lordship's  permission,  by  taking  the  very  terms  of 
the  short-hand  writer's  notes,  including  the  final  passnge  to  which 
your  Lordship  has  referred,  and  then  it  would  open  to  us  the 
alternative  view  which  your  Lordship  has  mentioned,  namely, 
that  even  if  the  direction  properly  interpreted  should  be  considered 
to  be  right,  still  it  might  possibly  have  the  efiect  of  misleading  the 
jury. 

The  Court  then  made  the  following  rule. 

Ik  the  Exchequeb. 

Thursday,  the  5th  day  of  November  1863. 

Between  Her  Majesty's  Attorney  General,  Informant,  and  Her- 
mann James  Sillem  and  others,  claiming  the  <^  Alexandra,'' 
Defendants. 

By  InformaJtixm  of  Seizure. 

Upon  the  motion  of  Sir  Roundell  Palmer,  Knt,  Her  Majesty's 
-Attorney  General,  it  is  ordered  by  the  Court  that  the  said 
defendants  do  within  a  week  after  service  of  this  Rule,  or  a  copy 
thereof,  show  cause  to  this  Court  why  the  verdict  found  for  the 
defendants  upon  the  trial  of  this  cause  before  the  Bight  Honour* 
able  the  Lord  Chief  Baron  of  this  Court,  at  the  sittings  in 
Middlesex  after  Trinity  term  last,  should  not  be  set  aside,  and  a 
new  trial  of  this  cause  had  on  the  ground — Ist,  that  the  verdict 
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waa  against  the  evidence;  2nd,  that  the  verdict  was  against  the  Motion  for  Rule 

weight  of  evidence;  3rd,  that  the  learned  Lord  Chief  Baron  did  for  New  Trial. 

not  sufficiently  explain  to  the  jury  the  construction  and  effect  of 

the  Foreign  Enlistment  Act ;  4th,  that  the  learned  Lord  Chief 

Baron  did  not  leave  to  the  jury  the  question  whether  the  ship 

^Alexandra'' was  or  was  not  intended  to  be  employed  in  the 

aervice  of  the  Confederate  States  to  cruize  or  commit  hofltilities 

against  the  United  States;   5th)  that  the   learned  Lord  Chief 

Baron  did  not  leaye  to  the  jury  the  question  whether  there  was 

any  attempt  or  endeavour  to  equip,  &c ;  6th,  that  the  learned 

Lord  Chief  Baron  did  not  leave  to  the  jury  the  question  whether 

there  was  knowingly  any  aiding,  assisting,  and  b^ing  concerned  in 

the  equipping,  &c. ;  and  7th,  that  the  learned  Lord  Chief  Baron 

misdirected  the  jury  as  to  the  construction  and  effeot  of  the  seventh 

section  of  the  Foreign  Enlistment  Act. 

W.  H.  Walton,  Q.R 
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Tuesday,  10th  November  1863. 


Applieation     APPLICATION    TO   THB   CoURT  TO   FIX   A  DaY  TO   MOVE  TO    MAKK 
to  fix  a  Day  for  RuLE   FOR    Ne^T   TrIAL   HEREIN   ABSOLUTE. 

Argument 

Mr.  Solicitor  General — Would  your  Lordships  allow  me  to  ask 

you  if  it  would  be  convenient  that  the  case  of  the  ^'  Alexandra'* 
should  be  taken  upon  this  day  week,  that  is  to  say  next  Tuesday. 
I  have  been  rcqu 'Sted  by  the  Attorney  General  to  put  that 
question  to  the  Courl. 

Lord  Chief  Baron. — Of  course  the  rule  has  been  served. 

Mr.  Solicitor  General — Yes,  my  Lord. 

Lord  Chief  Baron.— M.y  impression  is  that  the  earliest  possible 
day  is  that  which  the  Court  would  make  convenient  for  the 
purpose  of  hearing  that  argument.  1  need  not  remind  you,  Mr. 
bolicitor  General^  that  although  we  are  happy  on  any  occasion  to 
receive  the  courtesy  of  the  Law  Officers  of  the  Crown  in  enquiring 
whether  a  day  will  be  convenient  to  the  Court  or  not^  still  we 
are  in  some  measure  bound  to  take  the  day  which  is  mentioned 
by  the  Law  Officers. 

Mr.  Solicitor  General — Yes,  my  Lord ;  at  the  same  time  I  was 
requested  to  put  it  to  your  Lordships  whether  next  Tuesday 
would  be  a  suitable  day. 

Lord  Chief  Baron. — This  day  week? 

Mr,  Solicitor  General — This  day  week. 

Lord  Chief  Baron, — Certainly. 

Mr.  Baron  BramwelL — Had  we  not  better  consider  this,  that 
Wednesday  is  a  special  paper  day,  but  I  should  think  that  when 
the  argument  was  once  begun  we  had  better  go  on  with  it,  had 
we  not? 

Mr.  Solicitor  General — I  should  think  so,  my  Lord. 

Lord  Chief  Baron. — From  day  to  day  ? 

Mr,  Solicitor  General — From  day  to  day.  I  should  think  that 
that  would  be  the  better  course. 

Mr.  Baron  Bramwell — I  think  that  it  had  better  be  understood 
by  the  Bar,  and  be  known  that  we  shall  not  take  the  special 
paper  on  the  Wednesday. 

Mr.  Solicitor  General — It  will  be  understood  that  the  **  Alex- 
andra "  case  goes  on  from  day  to  day  ? 

Mr.  Baron  Bramwell — Yes ;  if  it  lasts  over  a  day. 

Lord  Chief  Baron. — May  1  ask,  Mr.  Solicitor  General,  as  you 
have  mentioned  the  matter,  whether  there  was  a  short-hand 
writer  at  the  trial,  both  for  the  Crown  and  for  the  defendants  ? 

Mr.  Solicitor  General — I  believe  there  was,  my  Lord.  I  was 
not  then  in  the  case. 

Lord  Chief  Baron. — I  am  aware  of  that 

Mr.  Solicitor  General  —I  think  so. 
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Lord  Chief  Baron. — There  is  no  doubt  lliat  there  was  a  short-    Appfication 
hand  writer^s  note.  *^  ^^  ^  ^^y^^*>^ 

Mr,  Solicitor  General — No  doubt,  my  Lord.  rgumen 

Lord  Chief  Baron. —  I  think  it  right  really  to  mention,  with 
respect  to  myself,  as  we  see  mistakes  made  upon  the  matter,  that 
there  is  no  doubt  there  was  a  short-hanfl  writer's  note — that  there 
is  no  doubt  about  ? 

Mr.  Solicitor  General — No  doubt  whatever. 

Lord  Chief  Baron. — Agreed  upon  by  both  parties. 

Mr.  Solicitor  General. — I  believe  so. 

Lord  Chief  Baron. — And  never  objected  to  by  me  at  all,  on 
the  contrary,  accepted  as  the  faithful  record  of  all  that  passed. 

Mr.  Solicitor  General. — Yes,  my  Lord. 

Lord  Chief  Baron. — And  I  wish  to  state  publicly  here  that  I 
objected  to  the  bill  of  exceptions  in  the  first  instance,  and  on  the 
ground  upon  which  I  have  continued  to  object  to  it. 

Mr.  Solicitor  General. — Yes,  my  Lord. 

Lord  Chief  Baron. — I  did  so  before  the  jury  had  left  the  box, 
instantly,  the  moment  it  was  put  into  my  hands/ and  my  reason 
for  not  immediately  arguing  it  or  pointing  it  out  was  this,  that 
there  being  a  short-hand  writer's  note,  I  said,  **  Every  word  which 
"  has  passed  has  been  taken  down,  there  can  be  no  doubt  as  to 
**  every  syllable  which  has  been  uttered  in  Court,  and  therefore  no 
•*  mistake  can  be  made  upon  the  facts,  they  are  all  agreed  upon 
**  therefore  there  is  no  occasion  to  argue  the  matter  now.  You 
"  have  tendered  a  bill  of  exceptions,  but  if  you  wish  to  alter  it 
"  conformably  to  a  more  correct  view  of  the  facts  you  can  do  so." 
That  was  the  substance  of  it.  It  is  very  true  that  I  said  "  I  will 
"  accept  any  bill  of  exceptions,  "  but  of  course  that  must  mean, 
"  I  will  accept  anv  bill  of  exceptions  which  is  warranted  by  the 
**  record  of  the  evidence." 

Mr.  Solicitor  General — Of  course,  my  Lord. 

Lord  Chief  Baron. — I  wish  that  really  to  be  distinctly  and 
pablicly  understood  and  known. 

Mr.  Solicitor  General — Quite  so,  my  Lord.  Of  course  there  is 
no  misunderstanding  about  this,  that  now  the  rule  is  substituted 
for  the  bill  of  exceptions. 

Lord  Chief  Baron.— -And  I  have  no  doubt,  Mr.  Solicitor  Gene- 
ral, that  you  will  agree  with  me  that  there  being  clearly  a  right 
of  appeal,  the  proceeding  by  this  motion  is  far  more  beneficial  to 
the  Crown  than  going  on  the  bill  of  exceptions  alone. 

Mr.  Solicitor  General — If  I  might  give  an  opinion,  I  should  say 
far  more  so,  my  Lord. 

Mr.  Baron  Bramwell — No  doubt. 

Lord  Chief  Baron. — Unfortunately  the  Attorney  General  be- 
came ill,  and  my  communication  with  him  ceased,  but  I  was* 
about  to  suggest  the  propriety  of  bringing  the  whole  matter 
before  the  Court,  by  motion,  instead  of  going  on  with  the  bill  of 
exceptions. 

Mr.  Solicitor  General — ^Your  Lordship  did  make  some  suggestion 
of  the  kind,  I  think. 

8341.  E 
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•  »  ^  ^ 

Application        Lord  Chief  Baron, — Yes,  I  believe  I  did. 
^Ar^'^lit"      Mr.  Solicitor  General— YoMx  Lordship  did. 

^^"^  '  Lord  Chief  BaroTL — My  memory  upon  the  subject  was  appealed 
to.  There  is  nothing  of  the  sort.  The  record  of  the  facts  was 
agreed  upon  between  us,  an<l  there  is  no  doubt  whatever  that  the 
facts  were  unchangeable,  and  have  never  been  changed  from  that 
moment  to  this. 
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IN  THE  COURT  OP  EXCHEQUER  AT  WESTMINSTER. 
Michaelmas  Term,  27th  Victoria. 


Before  THE  LORD  CHIEF  BARON, 

Me.  BARON  BRAMWELL,  Mr.  BARON  CHANNELL, 

and  Mr.  baron  PIGOTT. 


THE  ATTORNEY  GENERAL  ^.  SILLEM  AND  OTHERS. 
Claiming  the  Vessel  "  Alexandra." 


ARGUMENT  ON  MOTION  TO  MAKE  RULE  NISI 
FOR  NEW  TRIAL  ABSOLUTE. 


FIB8T  DAY.— Tuesday,  17th  Novembor  1868. 

Lord  Chief  Baron. — Mr.  Attorney  General,  have  you  anything    arouiiemt. 
to  move  ?  

Mr.  Attormy  General — My  Lord,  in  the  case  of  the  Attorney       i"t^y- 
Greneral  v.  Sillem,  I  believe  that  in  point  of  form  I  ought  to  move 
to  make  the  rule  absolute. 

Lord  Chief  Baron, — That  you  ought  to  do. 

Mr.  Attorney  General—!  make  that  motion. 

Lord  Chief  Baron, — Sir  Hugh  Cairns  shows  cause. 

Mr.  Attorney  General, — Yes,  my  Lord. 

Sir  Hugh  Cairns, —  My  Lords,  before  I  proceed  to  address 
your  Lordships,  I  may  perhaps  be  permitted  to  ask  whether  it 
is  proposed  by  your  Lordships  that  the  notes  of  the  evidence 
should  be  r^ad  before  the  argument  proceeds. 

Lord  Chief  Baron. —IS  you  think  that  desirable,  of  course  I 
will  read  the  notes. 

Sir  Hugh  Cairns, —  No,  my  Lord,  I  cannot  at  all  say  that  it 
would  be  what  we  should  ask,  because  it  will  be  my  duty  in  the 
course  of  the  observations  which  1  have  to  offer  to  comment  upon 
parts  of  the  evidence,  and  it  might  perhaps  lead  to  my  reading 
what  your  Lordships  had  already  heard. 

Lord  Chief  Baron, — There  is  a  published  copy  of  what  took 
place  at  the  trial,  which,  generally  speaking,  is  correct  enough, — 
there  are  some  verbal  inaccuracies  in  it,  one  of  which  I  shall  have 
occasion  to  point  out,  probably,  in  the  course  of  the  argument. 
Bat  the  learned  Attorney  General  the  other  day  in  moving  for 
the  rule  went  over  a  very  great  part  of  the  evidence.  The 
Court,  I  believe,  is  already  in  possession  of  the  case  as  much  as  if 
it  heard  the  evidence.  If  I  recollect  rightly,  the  evidence 
occupied  the  greater  part  of  two  days,  and  unless  you  think  it  • 
necessary  that  it  should  be  read  by  the  Bench,  that  is  to  say,  by 
myself,  who  presided  at  the  trial,  I  own  that  I  do  not  think  that 
it  is  necessary  for  the  argument. 

£  2 
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Akqioibnt.         Sir  Hugh   Cairns. — My  Lord,  I  am  quite  in  your  Lordghip's 

handa ;  I  do  not  at  all  suggest  that  it  should  be  done. 

istDay.  j^^^  Q^^^j,  ff^j,^ — No,  I  should  say  that  we  are  rather  in 

your  hands ;  if  you  desire  it  to  be  read  it  shall  be  read. 

Sir  Hugh  Cairns. — ^If  your  Lordship  puts  it  in  that  way,  I 
should  say  that  it  would  be  more  conrenient  that  it  should  not 
be  read ;  but,  of  course,  if  any  question  should  arise  as  to  the 
published  report  to  which  your  Lordship  has  referred,  we  shall 
be  corrected  by  any  notes  which  your  Lordship  may  have  upon 
the  point 

Lord  Chief  Baron. — Mr,  Attorney  General,  you  do  not  require 
the  notes  to  be  read  ? 

Mr,  Attorney  General —  No,  my  Lord. 

Lord  Chief  Baron, — Have  you  any  note  of  the  motion  ? 

Mr.  Attorney- General. — Your  Lordship  means  of  the  motion 
which  I  had  the  honour  to  make  ? 

Lord  Chief  Baron. — Yes. 

Sir  Hugh  Cairns. — ^We  have  a  short-hand  writer's  note  of  what 
took  place  on  the  occasion  of  the  motion  being  made. 

Mr.  Attorney  General — My  Lord,  we  have  in  print  an  uncor- 
rected and  not  very  accurately  printed  document  from  the  short- 
hand note.  I  have  no  doubt  your  Lordships  would  readily  see 
the  inaccuracies  wherever  they  were  material. 

Sir  Hugh  Cairns.— -My  Lords,  I  have  the  honour  of  attending 
your  Lordships  in  this  case  on  behalf  of  the  defendants,  for  the 
purpose  of  showing  cause  against  a  rule  which  has  been  obtained 
by  the  Attorney  General  for  a  new  trial  upon  grounds  which 
have  been  divided  into  seven  different  heads.  My  Lords,  as  to 
some  of  those  grounds  one  can  have  no  doubt,  simply  looking  at 
them,  as  to  what  the  meaning  of  them  is,  and  what  is  the  argu- 
ment proposed  to  be  adduced  in  support  of  them.  For  example, 
I  find  that  the  first  and  second  grounds  upon  which  the  rule  has 
been  obtained  are  these : — ^'  First,  that  the  verdict  was  against 
"  the  evidence;  secondly,  that  the  verdict  was  against  the  weight 
"  of  evidence.*'  Those  are  expressions  which  of  cource  we  all 
understand  and  are  prepared  to  meet.  Then  1  find  that  the 
fourth  ground  is,  because  ^  the  learned  Lord  Chief  Baron  did  not 
**  leave  to  the  jury  the  question  whether  the  ship  *  Alexandra* 
*^  was  or  was  not  intended  to  be  employed  in  the  service  of  the 
*^  Confederate  States  to  cruize  or  commit  hostilities  against  the 
«•  United  States."  That,  again,  my  Lords,  is  a  ground  which 
definitely  states  what  the  objection  is,  and  which  can  be  met 
accordingly.  So,  also,  with  regard  to  the  fifth  and  the  sixth 
grounds,  which  assert  *'  that  the  learned  Lord  Chief  Baron  did 
"  not  leave  to  the  jury  the  question  whether  there  was  any 
"  attempt  or  endeavour  to  equip,"  and  "that  the  learned  Lord 
^«  Chief  Baron  did  not  leave  to  the  jury  the  question  whether 
^'  there  was  knowingly  any  aiding,  assisting,  and  being  concerned 
"  in  the  equipping."  My  Lords,  all  those  grounds  are  definite. 
But  then  there  remain  two  further  grounds,  which  are  numbered 
the  third  and  the  seventh,  the  third  being  "that  the  learned  Lord 
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Chief  Baron  did  not  siifficiendy  explain  to  the  jury  the  con-   Aeoumbitt. 

strnction  and  eflTect  of  the  Foreign  Enlistment  Act,"  and  the        ~T" 

seventh  being  «  that  the  learned  Lord  Chief  Baron  misdirected       ^!l_!^' 

•*  the  jury  as  to  the  construction   and    effect   of  the   seventh 

"  section  of  the  Foreign  Enlistment  Act"'     My  Lords,  I  cannot 

avoid  saying  at  the  outset  that  those  are  grounds  which,  as  I  find 

them  in  the  rule,  I  am  bound  to  suppose  are  in  accordance  with 

the  practice  of  the  Court ;  but  at  the  same  time  they  impose  on 

those  who,  like  myself,  have  cast  upon  them  the  duty  of  showing 

cause  against  a  rule  of  this  sort,  a  task  which  it  is  very  difficult  to 

discharge,  because  they  inform  us  that  after  I  have  been  heard 

and  my  learned  friends  who  appear  with  me  have  been  heard,  we 

are  then  to  expect  an  argument  of  the  grounds  and  of  the  nature 

of  which  we  are  not  in  any  way  forewarned.     We  are  told  that 

your  Lordships  are  to  be  asked  to  conclude  that  the  learned  Lord 

I  Chief  Baron,  in  some  way  which  is  not  specified,  misdirected  the 

I  ju^>  or  did  not  direct  the  jury;  but  the  grounds  upon  which 

j  that  is  to  be  contended  for  we  are  not  told,  and  we  cannot  meet 

I  I  do  not  desire  to  overstate  the  difficulty  at  all ;  I  admit  that  v/e 

I  have  had  some  kind  of  intimation  by  a  few  sentences  which  fell 

from  the  learned  Attorney  General  in  moving  for  the  rule,  but 

;  beyond  those  we  have  had  no  definite  statement  as  to  what  the 

argument  of  the  Crown  is  to  be. 

Jfow  your  Lordships  will  perhaps  remember  that  the  ship  in 

question,  the  "  Alexandra,"  was  seized  on  a  particular  date  in  this 

year,  the  5th  of  April,  and  that  she  was  seized  in  a  public  dock  in 

Liverpool,  the  Toxteth  Dock,     It  would  be  proper  at  the  outset 

i  that  I  should  ask  your  Lordships  for  a  moment  to  look  at  the 

!  allegations  in  the  information  and  in  the  plea  which  constitute  the 

'  issue  between  the  parties ;  and,  my  Lords,  in  this  case,  as  indeed 

I  in  all  the  argument  which  I  have  to  submit,  I  will  take  leave  to 

refer  your  Lordships  to  a  book,  with  which  I  believe  the  Bench 

is  furnished,  a  book  which  is  printed  by  the  Queen^s  printers, 

what  is  called  the  larger  of  two  books  which  have  been  referred 

to,  and  wliich  very  conveniently  comprises  not  merely  the  short- 

bfiuid  writer's  note  of  the  trial,  subject  to  whatever  observation 

may  be  made  as  to  inaccuracies,  but  also  a  print  both  of  the 

English  and  of  the  American  Foreign  Enlistment  Act,  and  of  the 

information,  and  of  certain  other  matters  which  are  very  material 

to  be  considered.     My  Lords,  in  that  book,  if  your  Lordships  are 

in  possession  of  copies  of  it,  you  will  find  in  the  first  page  of  the 

Appendix  the  information  in  this  case;  and  for  the  purpose  of 

Cinting  out  the  issue,  it  will  be  sufiicient  that  1  should  refer  your 
^rdships  to  the  first  count  alone  of  the  information.'    I  hope  that 
I  your  Lordships  have  copies. 

Mr.  Baron  BramweR — I  have  not  got  it. 

A  copy  was  handed  to  Mr.  Baron  Bramwell. 

I  Sir  Hugh  Cairns, — My  Lords,  the  information  is  set  out  suffi- 

;  ciently  in  the  first  page  of  the  Appendix,  and  the  first  count  is 

I  this,  **  For  that  certain  persons,"  and  then  a  number  of  names  are 
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Aboumbnt.    given  which  I  pass  over  for  the  present,  "  and  divers  and  very 

"  many  other  persons  whose  names  are  to  the  said  Attorney  General 

istDay.  <j  ^^  present  unknown,  heretofore  and  before  the  making  of  the  said 
**  seizure,  and  after  the  third  day  of  July,  in  the  year  of  our  Lord 
«  1819,  and  before  the  25th  day  of  May,  in  the  year  of  our 
"  Lord  1863,  to  wit  on  the  5th  day  of  April,  in  the  year  of  our 
"  Lord  1863,  within  a  certain  part  of  the  United  Kingdom," 
which  is  mentioned  "  without  any  leave  or  licence  of  Her  Majesty 
*<  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship 
'*  or  vessel  with  intent  and  in  order  that  such  ship  or  vessel 
"  should  be  employed  in  the  service  of  certain  foreign  states, 
"  styling  themselves  the  Confederate  States  of  America,  with 
"  intent  to  cruize  and  commit  hostilities  against  a  certain  foreign 
"  state,"  namely,  "  the  Republic  of  the  United  States."  I  need 
not  read  it  more  at  length.  Now,  my  Lords,  that  may  be  taken 
as  a  sample  of  the  counts;  the  alteration  in  the  other  counts 
may  afterwards  be  referred  to.  Your  Lordships  will  find 
the  plea  at  page  9 ;  it  is  the  plea  of  the  firm  which  is  called 
the  firm  of  Fawcett,  Preston,  and  Company;  the  names  of 
the  individual  partners  are  given.  '^  And  hereupon  Hermann 
"  James  Sillem ''  and  others,  '*  who  claim  the  property  of 
'*  the  said  ship  or  vessel  called  the  ^  Alexandra,'  and  the  fur- 
''  niture,  tackle,  and  apparel  belonging  to  and  on  board  the  said 
^*  ship  or  vessel  to  belong  to  them,  by  Edward  Lee  Rowcliife 
''  their  attorney  appear  here  in  Court,  and  for  plea  to  the  said 
'^  information  say,  that  the  said  ship  or  vessel,  furniture,  tackle, 
"  and  apparel,  did  not,  nor  did  any  or  either  of  them,  or  any  part 
"  thereof,  become,  nor  are,  nor  is  the  same,  or  any  or  either  of 
'*  them,  or  any  part  thereof,  forfeited  for  the  several  supposed 
"  causes  in  the  said  information  mentioned,  or  for  any  or  either  of 
"  them,  in  manner  and  form  as  by  the  said  information  is 
**  charged."  The  issue,  therefore,  between  the  parties  is,  whether 
the  ship,  the  '*  Alexandra,"  was,  under  the  Act  of  Parliament, 
forfeited  for  all  or  for  any  of  the  causes  which  are  mentioned  in 
the  information. 

Now,  my  Lords,  in  the  argument  which  I  shall  take  leave  to 
submit  to  your  Lordships,  the  course  which  it  seems  to  me  it  will 
be  convenient  to  follow,  and  which  therefore  I  would  venture  to 
indicate  now,  would  be  this,  to  ask  your  Lordships'  attention  in 
the  first  place,  altogether  apart  from  the  evidence  in  this  cause  or 
from  the  charge  of  the  learned  Judge  who  tried  the  case,  to  what 
I  submit  is  the  proper  construction  of  the  Foreign  Enlistment  Act 
as  we  find  it  upon  the  Statute  Book;  then  to  solicit  from  your  Lord- 
ships an  attention  to  the  evidence  which  was  given  in  this  case,  for 
the  purpose  of  dealing  with  the  rule  so  far  as  it  states  that  the 
verdict  is  against  evidence,  or  against  the  weight  of  evidence ;  and 
then  in  the  third  place  to  submit  the  view  which  we  take  of  the 
charge  of  the  learned  Lord  Chief  Baron,  and  the  objections 
which  we  understand  are  made  against  that  charge. 

Now  I  will  ask  your  Lordships,  in  the  first  instance,  to  look  at 
the  Foreign  EnHstment  Act^  not  at  this  moment  for  the  purpose  of 
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arguing  upon  construction,. but  for  the  purpose  of  pointing  out  the    ARauMEsr. 

genera)  nature,  in  the  first  instance,  of  the  part  of  that  Act  with        

which  we  have  to  deal.  Your  Lordships  here  again  will  find  the  *^*^y- 
Act  printed  in  a  very  convenient  way,  and,  I  believe,  accurately, 
though,  of  course,  I  do  not  at  all  pledge  myself  to  the  accuracy  of 
every  word,  but,  so  far  as  I  have  observed,  it  is  accurately  printed 
in  the  Appendix  to  the  book  to  which  I  have  already  referred. 
Your  Lordships  will  find  that  the  Act  commences  at  page  13  of 
the  Appendix.  My  Lords,  I  shall  have  to  refer  to  various  sections 
in  it,  but  at  present  your  Lordships  will  favour  me  by  turning  to  the 
seventh  section  alone.  There  are  a  great  many  words  in  that  section, 
and  I  am  afraid  it  must  be  said  of  them  that  they  have  contributed 
from  their  number  rather  to  darken  than  to  elucidate  the  meaning ; 
and  I  fear  that,  in  the  first  place,  I  must  take  the  liberty  of  reading 
the  section,  or  at  all  events  the  first  half  of  it,  for  the  purpose  of 
making  an  observation  upon  it.  '^  And  be  it  further  enacted,  that 
**  if  any  person  within  any  part  of  the  United  Kingdom,  or  in 
**  any  part  of  His  Majesty^s  dominions  beyond  the  seas,  shall, 
"  without  the  leave  and  licence  of  His  Majesty  for  that  purpose 
*'  first  had  and  obtained  as  aforesaid,  equip,  furnish,  fit  out,  or 
"  arm,  or  attempt  or  endeavour  to  equip,  furnish,  fit  out,  or  arm, 
**  or  procure  to  be  equipped,  furnished,  fitted  out,  or  armed,  or 
*'  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping, 
"  furnishing,  fitting  out,  or  arming  of  any  ship  or  vessel,  with 
**  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed 
**  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of 
"  any  foreign  colony,  province,  or  part  of  any  province  or  people, 
"  or  of  any  person  or  persons  exercising  or  assuming  to  exercise 
"  any  powers  of  government  in  or  over  any  foreign  state,  colony, 
*'  province,  or  part  of  any  province  or  people,  as  a  transport  or 
**  store  ship,  or  with  intent  to  cruize  or  commit  hostilities  against 
**  any  prince,  state,  or  potentate,  or  against  the  subjects  or 
**  citizens  of  any  prince,  state,  or  potentate,  or  against  the  |)ersons 
*'  exercising  or  assuming  to  exercise  the  powers  of  government 
*'  in  any  colony,  province,  or  part  of  any  province  or  country,  or 
"  against  the  inhabitants  of  any  foreign  colony,  province,  or  part 
**  of  any  province  or  country,  with  whom  His  Majesty  shall  not 
"  then  be  at  war;  or  shall,  within  the  United  Kingdom,  or  any  of 
**  His  Majesty's  dominions,  or  in  any  settlement,  colony,  terri- 
"  tory,  island,  or  place  belonging  or  subject  to  flis  Majesty, 
**  issue  or  deliver  any  commission  for  any  ship  or  vessel,  to  the 
"  intent  that  such  ship  or  vessel  shall  be  employed  as  aforesaid, 
**  every  such  person  so  offending  shall  be  deemed  guilty  of  a  misde- 
"  meaner,  and  shall,  upon  conviction  thereof,  upon  any  information 
**  or  indictment,  be  punished  by  fine  and  imprisonment,  or  either 
**  of  them,  at  the  discretion  of  the  Court  in  which  such  offender 
"  shall  be  convicted."  And  then,  my  Lords,  come  provisions  with 
regard  to  the  forfeiture  of  the  ship  which  I  need  not  read  at  length. 
My  Lords,  I  must  take  leave,  in  the  first  place,  to  observe  upon 
this  section,  that  there  are  on  the  face  of  the  section,  without  any 
elaborate  argument,  traces  of  very  great  want  of  accuracy  and 
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ARau]fBifT«    care  in  the  manner  in  which  the  ideas  in  the  section  are  ex- 

pressed.     Now,  there  are  two  examples  of  that,  which  may  be 

ist^y.  mentioned,  because  scarcely  any  dispute  can  arise  upon  them. 
The  first  is  this.  Your  Lordships  will  observe  that  it  provides  in 
the  first  line  "that  if  any  person  within  any  part  of  the  United 
*^  Kingdom  **  shall  do  so  and  so ;  "  shall  equip/'  &c.  Now  of  course, 
in  point  of  strict  construction,  it  might  be  said  that  that  in- 
dicates this  idea,  that  the  person  who  is  spoken  of  here  is 
to  be  himself  within  the  kingdom,  though  as  to  the  act  which 
he  is  to  do,  it  might  be  done  either  in  or  out  of  the  king- 
dom. Of  course  we  all  agree  that  that  is  not  the  construction, 
and  the  information  in  this  case  proceeds  upon  a  different  con- 
struction. The  information  proceeds  upon  this  construction, 
which  no  doubt  is  the  true  one ;  it  proceeds  as  if  the  Act  were 
worded  thus  : — "  If  any  person  shall  within  the  United  Kingdom** 
do  so  and  so,  putting  the  word  "  shall,"  as  it  ought  to  be  put, 
before  the  word  "  within."  And  it  is  clear  that  so  utterly  free 
from  care  and  caution  is  the  section,  that  when  you  come  to  the 
second  part  of  the  section  the  words  are  properly  collocated, 
thereby  condemning  the  improper  collocation  in  the  earlier  part 
When  your  Lordships  come  to  that  part,  which  is  about  12 
lines  from  the  bottom,  and  whicli  contains  the  second  alternative, 
the  words  are  these,  **  or  shall  within  the  United  Kingdom,  or 
"  any  of  His  Majesty's  dominions,  or  in  any  settlement,"  &c., 
putting  there  the  word  "shall"  in  its  proper  place,  and  admitting 
that  it  was  improperly  placed  before.  I  will  mention  another 
example,  my  Lords,  to  show  how  very  careless  the  section  with 
which  we  have  to  deal  is,  and  it  is  this, — Your  Lordships  observe 
the  place  where  the  word  "  transport "  is  spoken  of,  after  the 
mention  of  the  employment  of  the  ship  in  the  service  of  any 
foreign  prince;  there  we  find  the  words  " as  a  transport  or  store 
^^  ship,  or  with  intent  to  cruize  or  commit  hostilities  against  any 
"  prince,"  &c.  The  information  in  this  case  assumes  (and  for  the 
present  purpose  I  will  not  contest  the  point)  that  you  are  to  read 
the  word  "  transport  "  in  connexion  with  these  words,  "  against 
**  any  prince,  state,  or  potentate."  Be  it  so.  But  could  any 
expression  be  imagined  so  utterly  careless  or  inaccurate  as  to  talk 
of  employing  a  ship  in  the  service  of  a  belligerent  as  a  transport 
or  store  ship  against  another  belligerent;  as  if  a  transport  or  store 
ship  could  be  properly  spoken  of  as  a  ship  which  would  come 
under  an  expression  of  that  sort,  a  ship  employed  against  another 
belligerent? 

My  Lords,  I  pass,  however,  from  those  observations  to  others, 
which  are  more  important.  We  must  deal  with  the  section, 
however  carelessly  it  may  be  drawn,  as  we  find  it,  upon  proper 
principles  of  construction. 

My  Lords,  the  next  observation  which  I  make  is  this.  Your 

Lordships  see  at  once  that  whatever  be  the  oRencefi  which  are 

indicated  by  this  section,  they  are  offences  purely  and  8inq)ly  of 

positive  law.    They  are  not  offences  which  in  the  remotest  degree 

.   are  mala  in  se^  offences  against  morality,  or  offences  as  to  which 
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we  can  have  any  preconceived  idea  as  to  their  cliaracter  or  extent.    Aboumbnt. 
My  Lords,  iTthat  is  required  to  be  proved,  it  is  proved  to  demon-       irtDay 

stration  from  this  consideration,  that  the  only  offences  indicated         ' 

in  this  section  are  upon  the  assumption  of  acts  committed  *^  with- 
^  out  the  leave  and  licence  of  His  Majesty  for  that  purpose  first 
**  had  and  obtained."  If  the  Crown  sanctions  all  or  any  of  these 
things,  whatever  they  are  (of  that  I  say  nothing  at  present), — if 
the  Crown  sanctions  all  or  any  of  these  acts  which  are  spoken  of 
in  the  section,  they  are  perfectly  lawful,  and  are  not  struck  at  in 
any  way  by  the  Act  of  Parliament.  It  is  therefore  obvious  that  it 
cannot  be  supposed  that  there  is  anything  in  any  one  of  the 
offences  mentioned  in  the  section  which  could  in  any  degree  be 
branded  with  the  character  of  an  offence  a  priori^  an  offence 
against  morality,  an  offence  against  those  principles  which,  in  the 
absence  of  legislation,  would  be  admitted  to  govern  the  conduct 
of  mankind. 

My  Lords,  I  think  that  that  consideration  will  make  it  neces- 
sary for  us  to  enlarge  a  little  the  line  of  argument  upon  a  statute 
of  this' kind,  and  to  enter  into  an  inquiry,  Avhich  1  shall  make 
as  succinct  as  the  case  seems  to  me  to  demand,  into  the 
historj'  and  the  policy  of  the  legislation  upon  this  subject  I 
shall  thereby  endeavour  to  place  your  Lordships  and  to  place  all 
of  us  in  the  position  of  those  who  approached  the  framing  of  this 
statute ;  and,  with  a  view  of  all  the  circumstances  and  considera- 
tions which  surrounded  them,  I  shall  endeavour  to  ascertain  what 
tlie  meaning  was  of  the  words  which  they  used  to  express  their 
ideas.  Now,  my  Lords,  I  will  for  that  purpose  take  a  part  of  the 
Act  itself,  namely,  the  preamble.  It  will  not  be  all  the  infor- 
mation which  we  can  receive  upon  the  subject,  but  it  will  be  the 
commencement  of  the  investigation  into  the  history  of  the  Act. 
The  preamble  tells  us  this,  at  page  13 :  "  Whereas  the  enlistment 
"  or  engagement  of  His  Majesty*s  subjects  to  serve  in  war  in 
"  foreign  service  without  His  Majesty's  licence,  and  the  fitting 
''  out  and  equipping  and  arming  of  vessels  by  His  Majesty's 
**  subjects,  without  His  Majesty  *s  licence,  for  warlike  operations 
"  in  or  against  the  dominions  or  territories  of  any  foreign  prince, 
^  8tate>  potentate,  or  persons  exercising  or  assuming  to  exercise  the 
^  powers  of  government  in  or  over  any  foreign  country,  colony, 
«*  province,  or  part  of  any  province,  or  against  the  ships,  goods,  or 
**  merchandise  of  any  foreign  prince,  state,  potentate,  or  persons 
**  as  aforesaid,  or  their  subjects,  may  be  prejudicial  to  and  tend 
**  to  endanger  the  peace  and  welfare  of  this  kingdom."  We  are 
told  that  these  acts  whch  are  here  described  '*  may  be  prejudicial 
*'  to  and  tend  to  endanger  the  peace  and  welfare  of  this  kingdom," 
and  that  "  the  laws  in  force  are  not  sufficiently  effectual  for  pre- 
^  venting  the  same."  What  therefore  was  intended  to  be  struck 
at  and  to  be  restrained  was  certain  acts  as  to  which  it  was  said 
that  they  might  be  ^  prejudicial  to  and  tend  to  endanger  the  peace 
*<  and  welfare  of  the  kingdom,''  and  that  the  laws  in  force  at  that 
time  did  not  sufficiently  restrain  them. 

Now,  my  Lords,  in  order  to  avoid  as  far  as  possible  controversy 
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Argument,    upon  the  point,  I  will  take  leave  to  repeat  the  view  which  was 
—-        presented  to  your  Lordships  by  the  Attorney  General  in  moving 

^ j^'      for  this  rule  as  his  view  of  the  object  of  the  Act  of  Parliament.      I 

will  not  admit  it  to  be  the  only  object,  and  of  that  I  shall  have 
something  to  say  afterwards,  but  I  will  deal  with  it  as  at  all 
events  one  and  a  very  main  object  of  the  Act  of  Parliament.  The 
Attorney  General  said,  according  to  the  short-hand  writer's  note, 
'  in  moving  your  Lordships  for  this  rule,  after  repeating  the 
preamble,  as  I  have  done,  of  the  Act  of  Parliament,  "  It  is  plain 
"  that  the  object  was  to  preserve  tiie  neutrality  of  this  country, 
**  and  to  enforce  it  against  the  subjects  of  this  country,  in  matters 
"  in  which  the  neglect  of  it  by  those  subjects,  or  the  viol.it ion  of 
"  it  here  by  foreign  belligerent  governments,  was  thought  calcu- 
'*  lated  to  lead  to  a  position,  as  regards  foreign  nations,  which 
*'  would  endanger  the  peace  and  welfare  of  the  kingdom.  How 
"  would  it  endanger  the  peace  and  welfare  of  the  kingdom?  Mani- 
"  festly  by  involving  us  in  war,  by  making  us  practically  so  far 
"  parties  through  our  subjects  to  belligerent  operations,  if  we 
"  allowed  this  country  to  be  made  the  base  of  those  operations,' 
"  either  for  the  enlistment  of  men  or  for  the  equipping  of  vessels 
"  of  war,  as  to  make  it  prol)able  that  other  countries  would  not 
"  endure  it,  but  resent  it,  and  that  so  we  might  become  involved 
"  in  war.  That  is  the  mischief  which  the  statute  is  manifestly 
*'  intended  to  protect  us  against." 

My  Lords,  there  is  no  difficulty  in  ascertaining,  therefore,  what 
the  view  of  the  Crown  is  as  to  the  main  object  of  the  Act  of 
Parliament.  The  Attornc^y  General  says  that  in  the  case  of  war 
prevailing  between  two  belligerents,  we  ourselves  remaining 
neutral,  we  have  certain  duties  as  a  nation  to  perform  in  an  inter- 
national point  of  view.  If  those  duties  are  neglected,  one  or  other 
of  the  belligerents  may  complain  of  that  neglect.  If  redress  is 
not  given  upon  that  complaint,  we,  the  neutral  nation,  may  be 
involved  in  war;  the  belligerent  which  considers  that  it  has  a  right 
to  complain  of  our  conduct  may  make  it  a  casus  belli  against  us. 
Therefore,  says  the  Attorney  G(  neral,  it  was  that  the  Crown  came 
to  Parliament  and  asked  for  the  sanction  of  the  Legislature  to  a 
re5traint  put  by  the  Crown  upon  those  acts  which,  if  not  restrained, 
would  be  complained  of  by  the  foreign  belligerent  power,  and  if 
not  redressed,  would  become  the  source  and  the  origin  of  war 
against  ourselves. 

My  Lords,  if  that  is  so,  of  course  that  again  opens  up  a  field 
which  we  shall  have  to  examine,  and  invites  us  to  consider,  and 
very  properly  invites  us  to  consider,  what  was  the  extent  and 
ambit  of  international  duty  which  one  or  both  of  the  belligerent 
powers  might  call  upon  us  to  observe,  and  which,  if  not  observed, 
might  be  a  cause  of  complaint  against  us  on  the  part  of  the 
belligerent  powers  in  a  war  in  which  we  were  neutral. 

Now,  my  Lords,  I  think  that  in  that  way  we  shall  get,  and  get 
upon  principles  which  the  Attorney  General  himself  admits,  a  key 
to  the  municipal  legislation  upon  tlie  subject ;  and  fortunately, 
my  Lords,  the  rules  of  international  law  upon  this  point  will,  if 
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I  mistake  not,  be  found  extremely  simple,  extremely  clear,  and,    Aboumbict. 
if  I  may  take  leave  to  add,  extremely  sensible.  ""jr 

My  Ix)rds,  there  are  two  rules,  as  I  understand  it,  of  inter-        ! !^* 

national  law^  as  to  which  I  may  say  they  are  established  upon 
authority    which    cannot    be    doubted,  and   between    which  the 
whole  of  this  inquiry  will  lie-     Those,  my  Lords,  are  rules  with 
regard  to  the  conduct  in  war  of  the  subjects  of  a  neutral  power. 
I  disembarrass  the  case  of  any  question  as  to  the  duty  of  the 
neutral  power  itself  as  a  government;  that  is  a  different  thing; 
that  stands  upon  much  higher  and  broader  principles ;  I  speak  of 
the  duty  in  war  of  the  subjects  of  a  neutral  power.     The  govern- 
ment of  a  neutral  power,  we  all  know^  as  a  government  is  not  at 
liberty  to  perform  the  smallest  act  which  would  be  in  itself  an 
assistance  to  either  of  the  belligerents.     For  example,  the  govern- 
ment  of  a  neutral  power  would  not  be  at  liberty  to  furnish  a 
gun,  to  furnish  a  shot,  to  furnish  powder,  or  to  furnish  ammu- 
nition  of  any   sort   to   either    of   the   belligerents.      But,  with 
regard    to   the  subjects   of  the  neutral   power   the   case   is  dif- 
ferent ;  and  the  first  of  the  two  rules  to  which  I  have  referred  is 
this, — subjects  of  a  neutral  power  in  time  of  war  are  at  liberty  to 
supply  either  of  the  belligerents  or  both  of  the  belligerents  with 
all  those  articles  which  are  termed  by  the  generic  name  of  **  con- 
**  traband  of  war."     My  Lords,  the  rule  as  to  that  point  I  will 
take  from  an  authority,  as  to  which,  at  all  events,  in  this  con- 
troversy, there  will  be  no  dispute,  the  authority  of  Mr.  Chancellor 
Kent     I  cife  from  the  first  volume  of  his  Commentaries,  and 
from  the  marginal  paging  142,  which  runs   through  all  editions. 
He  says,  "  It  is  a  general  understanding,  grounded  on  true  prin- 
'•  ciples,  that  the  powers  at  war  may  seize  and  confiscate  con- 
^*  traband  goods   by   any   complaint   on    the   part  of  a  neutral 
*^  merchant,  and  without  any  imputation  of  a  breach  of  neutrality 
^^  in  the  neutral  sovereign  himself.     It  was  contended  on  the 
"  part  of  the  French  nation  in  1796,"  (that  is  to  say,  it  was  con- 
tended against  the  United   States,)   "  that  neutral  governments 
**  were  bound  to  restrain  their  subjects  from  selling  or  exporting 
'*  articles  contraband  of  war  to  the  belligerent  power.    But  it  was 
*'  successfully   shown,   on    the   part   of  the  United    States,  that 
**  neutrals  may  lawfully  sell,  at  home,  to  a  belligerent  purchaser, 
*'  or  carry,  themselves,   to   the   belligerent   powers  contraband 
**  articles,  subject    to    the    right  of  seizure  in  transUvu      This 
^  right  has  since  been  explicitly  declared  by  the  judicial  authori- 
^'  ties  of  this  country.     The  right  of  the  neutral  to  transport, 
*'  and  of  the  hostile  power  to  seize,  are  conflicting  rights,  and 
**  neither  party  can   charge    the    other   with   a   criminal   act." 
Then,  my  Lords,  as  to  what  is  comprehended  under  the  term 
*'  contraband,"'  which   is  here  used,  we  find  it  laid  down  in  an 
earlier  page  of  the  same  volume,  page  135,  that  they  are  arms 
and  ammunition,  and,  in  a  naval  war,  ships  and  materials  for 
ships,  and  also  horses  and  saddles,  and  naval  stores^  and  timber, 
and  provisions,  and   various  other   matters    which   I  need   not 
enumerate    at   length.      They  are^   in   fact,   everything  which 
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ARouifBirT.    eiilier  by  way  of  supplying  sliips,  or  by  way  of  supplying  pro- 
— ■        visions  and  other  necessaries  for  troops  or  for  ships,  can  be  made 

I ^'      useful  to  either  belligerent, —  those  are  the  contraband   articles 

which  may  thus  be  supplied. 

My  Lords,  in  addition  to  that,  (although  perhaps  expressions 
so  clear  and  so  undisputed  want  no  further  authority,)  I  will 
refer  your  Lordships  to  the  statement  of  the  rule  as  laid  down  by 
Mr.  Justice  Story  in  an  American  case,  printed  at  the  end  of  the 
volume  containing  the  present  trial,  viz.,  the  case  of  the  "  In- 
dependencia/'  I  refer  to  the  55th  page  of  this  Appendix,  and  very 
near  the  top  of  that  page,  where  Mr.  Justice  Story  says,  "  There 
*^  is  nothing  in  our  laws,  or  in  the  law  of  nations,"  (and  of  course, 
my  Lords,  it  is  to  that  express'on  that  I  am  referring,  "  the  law 
'*  of  nations,"  for  I  am  not  now  upon  the  municipal  law,)  **  that 
*'  forbids  our  citizens  from  sending  armed  vessels,  as  well  as 
"  nmnitions  of  war,  to  foreign  ports  for  sale.  It  is  a  commercial 
**  adventure,  which  no  nation.,  is  bound  to  prohibit,  and  which 
"  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  con- 
"  fiscalion."  Therefore,  my  Lords,  apart  from  any  municipal 
regulation,  that  rule  as  regards  international  duty  is  perfectly 
clear.  No  belligerent  power  can  complain  of  acts  of  subjects  of 
a  neutral  power  upon  this  footing,  —they  are  acts  which  are  not 
in  any  way  prohibited  by  any  rule  of  international  law. 

My  Lords,  that  is  one  of  the  two  rules  of  international  law  to 
which  I  refer ;  I  will  now  ask  your  Lordships'  attention  to  the 
second  rule.  The  second  rule  is  this, — the  territory  of  a  neutral 
power  must  be  kept  absolutely  inviolate  from  anything  which  may 
be  termed  a  proximate  or  immediate  act  of  war ;  and  the  neutral 
Government  will  have  a  right  to  complain  if  that  inviolability,  so 
defined,  of  the  neutral  territory  is  infringed,  either  by  the  belli- 
gerent directly  or  by  one  of  its  own  subjects  at  the  instigation  of 
the  belligerent.  Now,  my  Lords,  the  rule  upon  this  point  is  laid 
down  as  clearly  and  as  succinctly  as  the  former.  Your  Lordships 
will  find  it  in  the  book  to  which  I  first  referred,  namely,  the  first 
volume  of  Kent's  Commentaries,  at  the  marginal  paging  118. 
The  author  says,  "  It  is  a  violation  of  neutral  territory  for  a  bel- 
'*  ligerent  ship  to  take  her  station  within  it  in  order  to  carry  on 
'^  hostile  expeditions  from  thence,  or  to  send  her  boats  to  capture 
"  vessels  being  beyond  it.  No  use  of  neutral  territory,  for  the 
**  purposes  of  war,  can  be  permitted.  This  is  the  doctrine  of 
*'  the  Government  of  the  United  States.  It  was  declared  judi- 
"  cially  in  England,  in  the  case  of  the  Twee  Gebroeders,"  (a 
case  before  Sir  William  Scott,  to  which  I  shall  have  to  refer) ; 
*^  and  though  it  was  not  understood  that  the  prohibition  extended 
^'  to  remote  objects  and  uses,  such  as  procuring  provisions  and 
"  other  innocent  articles  which  the  law  of  nations  tolerated,  yet  it 
*^  was  explicitly  declared  that  no  proximate  acts  of  war  were  in 
'^  any  manner  to  be  allowed  to  originate  on  neutral  ground  ;  and 
'*  for  a  ship  to  station  herself  within  the  neutral  line,  and  send 
"  out  her  boats  on  hostile  enterprises,  was  an  act  of  hostility  much 
''  too  immediate  to  be  permitted."     Your  Lordships  observe  the 
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distinction  drawn  (I  shall  have  more  to  say  upon  it  afterwards)    Argdsient. 
between   those  acts  which  are  called  immediate  or  proximate  acts        "TT" 

of  war  and  those  which  are  called  remote  acts  of  war  or  innocent        * j^' 

act?.  **  No  act  of  hostility  is  to  be  commenced  on  neutral  ground. 
**  No  measure  is  to  be  taken  that  will  lead  to  immediate  violence. 
**  The  neutral  is  to  carry  himself  with  perfect  equality  between 
"  both  belligerents^  giving  neither  the  one  nor  the  other  any 
"  advantage;  and  if  the  respect  due  to  neutral  territory  be 
**  violated  by  one  party  without  being  promptly  punished  by  just 
'*  animadversion,  it  would  soon  provoke  a  similar  treatment 
"  from  the  other  party,  and  the  neutral  ground  would  be- 
**  come  the  theatre  of  war."  Now,  my  Lords^  I  could  not  help 
feeling  surprised  in  observing  the  note  of  the  argument  of  the 
learned  Attorney  General  in  moving  for  this  rule,  when  he  said^ 
in  an  expression  which  was  remarkable  rather  for  its  breadth  than 
for  its  accuracy  of  statement,  that  he  did  not  believe  that  it  ever 
entered  into  the  mind  of  any  human  being  that  one  of  the  objects 
of  the  Foreign  Enlistment  Act  was  to  prevent  collision  between 
the  belligerents  using  the  neutral  territory.  My  Lords,  it  entered 
into  the  mind  of  Mr.  Chancellor  Kent,  and  it  entered  into  the 
mind  of  Lord  Stowell.  The  Attorney  General  had  not  been 
aware  of  that ;  but  the  expressions  which  they  use  are  extremely 
clear  and  interesting,  and  the  case  which  they  put  (as  it  happens,) 
as  the  consequence  of  a  doctrine  different  from  that  which  I  will 
show  your  Lordships  is  vindicated  by  the  Foreign  Enlistment  Act, 
is  this, — If  that  doctrine  were  to  be  tolerated,  you  would  have 
first  one  belligerent  making  use  of  the  neutral  territory  for  arming 
and  for  proceedin;{S  of  a  warlike  character,  you  would  have  the 
other  belligerent  claiming  to  do  the  same,  and  in  place  of  a  peace- 
ful and  undisturbed  territory,  which  a  neutral  nation  has  a  right 
to  expect  its  ground  to  be,  you  would  have  the  neutral  territory 
the  theatre  of  collision  and  of  war. 

My  Lords,  the  same  book  upon  this  point  refers  to  another 
matter  connected  with  what  I  have  read,  and  which  still  further 
illustrates  it;  I  mean  at  page  120  of  the  marginal  paging.  The 
author  says,  ^'  Bynkershoeck  makes  one  exception  to  the  general 
"  inviolability  of  neutral  territory,  and  supposes  that  if  an  enemy 
^'  be  atta(5ked  on  hostile  ground  or  in  the  open  sea,  and  flee 
'^  within  the  jurisdiction  of  a  neutral  state,  the  victor  may  pursue 
*'  htm  dumfervet  opuSy^nA  seize  his  prize  within  the  neutral  state. 
'*  He  rests  his  opinion  entirely  on  the  authority  and  practice  of  the 
**  Dutch,  and  admits  that  he  had  never  seen  the  distinction  taken 
'*  by  the  publicists  or  in  the  practice  of  nations.  It  appears, 
**  however,  that  Casare^is,  and  several  other  foreign  jurists  men- 
"  tioned  by  Azuni,  held  a  similar  doctrine.''  Then  other  foreign 
jurists,  are  referred  to,  as  to  whom  Chancellor  Kent  says,  - 
•^  They  maintain  the  sounder  doctrine,  that  when  the  flying 
«  enemy  has  entered  neutral  territory,  he  is  placed  immediately 
•*  under  the  protection  of  the  neutral  power.  The  same 
^'  broad  principle  that  would  tolerate  a  forcible  entrance  upon 
"  neutral  ground  or   waters  in  pursuit  of  the   foo,  would  lead 
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Aroumknt.   '^  tlie  pursuer  into  the  heart  of  a  commercial  port.     There  is  no 
"~"        *^  exception    to   the   rule,    that   every   voluntary   entrance    into 

^^^ y*     *'  neutral  territory  with  hostile  purposes  is  absolutely  unlawful. 

**  The  neutral  border  must  not  be  used  as  a  shelter  for  making 
**  preparations  to  renew  the  attack ;  and  though  the  neutral  is  not 
"  obliged  to  refuse  a  passage  and  safety  to  the  pursuing  party,  he 
^*  ought  to  cause  him  to  depart  as  soon  as  possible,  and  not 
"  permit  him  to  lie  by  and  watch  his  opportunity  for  further 
"  contest" 

My  Lords,  in  the  case  which  was  referred  to  in  the  previous  pas- 
sage which  I  read  by  Chancellor  Kent,  the  case  before  Lord  Stowell 
of  the  "  Two  Brothers,"  which  is  reported  in  the  3rd  volume  of 
*'  Robinson's  Admiralty  Reports,"  at  page  162,  this  question 
arose.  There  was  a  capture,  the  legality  of  which  came  in  ques- 
tion. The  capture  was  said  to  be  illegal  because  the  capturing 
ship  at  the  time  of  the  capture  was  lying  within  neutral  territory, 
that  is  to  say,  within  three  miles  of  a  neutral  shore.  The  ship  did 
not  move  herself,  and  did  not  with  her  guns  or  otherwise  take  any 
immediate  part  in  the  capture,  but  she  sent  her  boats  outside  the 
neutral  territory  from  the  ship,  and  the  boats  made  the  capture ; 
and  it  was  contended  that  the  capture  was  not  invalid  because  the 
ship  herself  had  not  made  it. 

Now,  Lord  Stowell  upon  that  point  says,  at  page  164,  '*It  is 
'^  said  that  the  ship  was  in  all  respects  observant  of  the  peace  of 
"  the  neutral  territory;  that  nothing  was  done  by  her  which  could 
"  affect  the  right  of  territory,  or  from  which  any  inconvenience 
'*  could  arise  to  the  country  within  whose  limits  she  was  lying; 
^*  inasmuch  as  the  hostile  force  which  she  employed  was  applied 
*'  to  the  captured  vessel  lying  out  of  the  territory ;  but  that  is  a 
"  doctrine  that  goes  a  great  deal  too  far.    I  am  of  opinion  that  no 
"  use  of  a  neutral  territory  for  the  purposes  of  war  is  to  be  per- 
"  mitted ;  I  do  not  say  remote  uses,  such  as  procuring  provisions 
"  and  refreshments,  and  acts  of  that  nature  which  the  law  of 
"  nations  universally  tolerates;  but  that  no  proximate  acts  of  war 
"are   in   any  manner   to   be  allowed   to  originate  on   neutral 
*'  ground ;  and  I  cannot  but  think  that  such  an  act  as  this^  that 
**  a  ship  should  station  herself  on  neutral  territory,  and  send  out 
"  her  boats  on  hostile  enterprises,  is  an  act  of  hostility  much  too 
"  immediate  to  be  permitted;  for,  suppose^  that  even  a  direct  hos- 
"  tile  use  should  be  required  to  bring  it  within  the  prohibition  of 
"  the  law  of  nations,  nobody  will  say  that  the  very  act  of  sending 
"  out  boats  to  effect  a  capture  is  not  itself  an  act  directly  hostile ; 
*^  not  complete  indeed,  but  inchoate,  and  clothed  with  all  the  cha- 
'^  racters  of  hostility.  If  this  could  be  defended,  it  might  as  well  be 
"  said,  that  a  ship  lying  in  a  neutral  station  might  fire  shot  on  a 
.  '*  vessel  lying  out  of  the  neutral  territory ;  the  injury  in  that  case 
"  would  not  be  consummated,  nor  received  on  neutral  ground;  but 
'^  no  one  would  say  that  such  an  act  v/ould  not  be  an  hostile  act, 
**  immediately  commenced  within  the  neutral  territory.    And  what 
"  does  it  signify  to  the  nature  of  the  act,  considered  for  the  present 
**  purpose,  whether  1  send  out  a  cannon  shot  which  shall  compel 
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''  the   sabroission  of  a   vessel  lying  at  tveo  miles  distance,   or    ABomunT. 
**  whether  1  send  out  a  boat  armed  and  manned  to  effect  the  very        — r- 

"  same  thing  at  the  same  distance  ?     It  is  in  both  cases  the  direct      ^^l ^' 

**  act  of  the  vessel  lying  in  neutral  ground;  the  act  of  hostility 

"  actually  begins,    in    the   latter   case,   with  the  launching  and 

^'  manning  and  arming  the  boat  that  is  sent  out  on  such  an  errand 

**  of  force.     If  it  were  necessary,  therefore,  to  prove  that  a  direct 

"  and  immediate  <ict  of  hostility  had  been  committed,  I  should 

'*  be  disposed  to  hold  that  it  was  sufficiently  made  out  by  the 

"  facts  of  this  case.      But   direct  hostility   appears   not  to  be 

"  necessary,  for  whatever  has  an  immediate  connexion  with  it  is 

"  forbidden.    You  cannot,  without  leave,  carry  prisoners  or  booty 

**  into  a  neutral  territory  there  to  be  detained,  because  such  an 

^  act  is  an  immediate  continuation   of  hostility*     In  the  same 

^'  manner  an  act  of  hostility  is  not  to  take  its  commencement  on 

'•  neutral  ground.     It  is  not  sufficient  to  say  it  is  not  completed 

**  there;    you  are   not  to   take   any   measure   there   that  shall 

"  lead   to   immediate   violence;   you  are   not  to  avail   yourself 

"  of  a  station  on  neutral  territory,  making  as  it  were  a  vantage 

"  ground  of  the  neutral  country,  a  country  which  is  to  carry 

"  itself  with  perfect  equality  between  both  belligerents,  giving 

"  neither   the   one  nor  the   other   any   advantage.      Many   in- 

**  stances  have  occurred,  in  which  such  an   irregular  use  of  a 

"  neutral  country  has  been  warmly  resented,  and  some  during  the 

**  present  war;    the  practice  which  has   been   tolerated  in  the 

"  northern  states  of  Europe,  of  permitting  French  {)rivateers  to 

**  make  stations  of  their  ports,  and  to  sally  out  to  capture  British 

"  vessels  in  that  neighbourhood,  is  of  that  number  ;  and  yet  even 

"  that  practice,  unfriendly  and  noxious  as  it  is,  is  less  than  that 

*'  complained  of  in  the  present  instance;  for  here  the  ship,  with- 

"  out  sallying  out  at  all,  is  to  commit  the  hostile  act.     Every 

**  government  is  perfectly  justified  in  interposing  to  discourage 

**  the  commencement  of  such  a  practice ;  for  the  inconvenience 

**  to   which   the   neutral    territory  will  be  exposed  is  obvious  ; 

**  if  the  respect  due  to  it  is  violated  by  one  party,  it  will  soon 

**  provoke  a  similar  treatment  from  the  other  also ;  till,  instead 

*'  of  neutral  ground,  it  will  soon  become  the  theatre  of  war ;" 

referring  again  there  to  what  was  expressed  by  Chancellor  Kent 

in  his  Commentaries,  the  circumstance  of  a  neutral  territory  being 

itself  the  scene  of  collision,  as  being  one  of  the  grounds  which  had 

led  to  this  international  rule  of  war. 

My  Lords,  I  will  not  dwell  longer  upon  those  authorities  than 
to  pray  your  Lordships  to  remember  the  distinction  there  taken, 
which  will  be  found,  if  I  mistake  not,  extremely  important  as  the 
argument  advances ;  the  distinction  which  is  there  taken  between 
certain  things  (connected  with  hostilities,  it  may  be,)  which  are 
innocent,  and  other  things  connected  with  hostilities,  which  are 
matters  of  complaint  under  international  law.  Those  things  which 
are  termed  direct  and  proximate  acts  or  causes  of  hostility  are 
deemed  to  be  a  violation  of  international  law.  Those  things 
which  are  remote  and  not  proximate  are  not  an  infringement  of 
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Aboukkkt.    international  law ;  and  an  instance  is  given  by  Sir  William  Scott, 
"^        even  with  regard  to  a  ship  admitted  to  be  a  ship  which  intends  to 

! t^'      commit  hostility  at  some  future  period,  namely,  that  the  obtaining 

provisions  and  supplies  of  an  innocent  character,  and  not  of  a  war- 
like character,  is  an  act  whicli  is  remote — it  may  be  a  cause  of  war, 
it  may  be  connected  with  war, — but  it  is  remote  and  not  proximate, 
and  the  neutral  nation  cannot  complain  of  any  infringement  of 
territory,  if  an  act  of  that  kind  alone  is  committed  upon  it 

Now,  my  Lords,  those  being  the  two  rules,  which,  as  it  seems 
to  me,  are  very  clearly  laid  down,  I  will  ask  your  Lordships  to 
consider  as  it  were  a  priori^  before  approaching  the  history  of 
municipal  legislation  or  the  words  of  municipal  legislation,  what 
would  be  the  conclusion  which  we  naturally  should  draw  from 
these  rules  as  to  the  course  which  municipal  legislation  might  be 
expected  to  take.  The  law  of  nations  defines  a  certain  line 
outside  the  dominions  of  a  state,  I  mean  outside  the  land,  up  to 
which  municipal  jurisdiction  extends,  and  beyond  which  it  ceases. 
I  do  not  examine  the  curious  point  whether  that  is  measured 
three  miles  from  tlie  shore,  or  the  distance  which  a  cannon  would 
carry  its  ball, — if  the  latter,  the  line  must  be  a  very  variable  one, 
having  regard  to  the  improvements  in  the  art  of  gunnery, — but 
whichever  the  line  be,  it  is  quite  immaterial  for  my  argument, 
whether  it  is  one  or  whether  it  is  the  other.  A  line  is  to  be 
drawn  somewhere,  which  is  to  be  the  limit  of  the  territory  of  any 
particular  state.  Then  we  find  that,  according  to  the  rules  of  iuter- 
national  law,  it  is  allowable  to  a  neutral  state,  that  is  to  say,  to  the 
subjects  of  a  neutral  state,  to  carry  and  to  deliver  outside  that  line, 
or  inside  it,  any  of  those  articles  which  are  called  contraband  of 
war,  guns,  ammunition,  ships,  or  any  other  article  which  may 
be  supposed.  International  law  also  holds  that  you  might 
bring  a  ship  to  the  outside  of  that  boundary  wherever  it  is 
drawn, — that  you  might  carry  from  the  neutral  state  guns  and 
ammunition,  and  warlike  supplies  of  every  kind,  and  deliver  them 
into  the  ship  outside  the  boundary,  subject  to  the  right  of 
capture;  the  other  belligerent,  if  so  disposed  and  so  able,  might 
intercept  the  supplies,  might  capture  the  ship,  and  might  seize 
the  articles  as  contraband;  but,  subject  to  that,  the  act  might  be 
done  without  any  offence  against  the  principles  of  international 
law.  But  then,  on  the  other  hand,  international  law  says, 
you  must  not  originate  on  the  neutral  territory  any  proximate 
act  of  war ;  you  must  not  issue  out  of  the  neutral  territory  with  a 
ship  which  shall  be  prepared  to  commit  hostilities. 

Mr.  Baron  BramwelL — I  am  sure  I  do  not  wish  to  interrupt 
you,  Sir  Hugh,  but  it  seems  to  me  that  you  have  assumed  very 
important  matter  in  your  argument,  namely,  that  an  unarmed 
vessel  may  sail  in  company  with  another  ship  having  its  arma- 
ment on  board,  and  that  directly  they  get,  say,  some  half  dozen 
miles  from  the  land,  the  armament  may  be  transferred  to  the 
other  ship.     Have  you  established  that  by  your  authorities? 

Sir  Hugh  Cairns. — No,  my  Lord;  I  have  not  come  to   cases 
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of  that  kind,  which  wonld  be  put  upon  municipal  law ;  I  will    -A^bgumbst. 
deal  with  them  afterwards.  i^t  j^^y^ 

Mr,  Baron  BramwelL-*  No,  but  upon  international  law.     Have       — ■ 
you  established  that  ? 

Sir  Hugh  Cctims, — Upon  international  law,  all  that  I  come  to  at 
present  18  this;  asking  your  Lordships  to  suppose,  from  rules  of 
international  law  which  are  clearly  admitted,  what  a  priori  might 
be  expected  to  be  the  course  of  municipal  legislation  in  defence  of 
international  law ;  and  then  I  will  deal  with  the  case  which  your 
Lordship  has  been  good  enough  to  suggest.  And  I  must  take 
leave  to  say,  that  in  an  argument  in  which  it  does  not  fall  to  us  to 
reply,  any  suggestion  from  any  one  of  your  Lordships,  in  the  place 
of  being  an  interruption,  is  that  for  which  we  should  feel  most 
deeply  grateful,  because  it  enables  us  to  follow  what  is  passing  in 
your  Lordships'  minds. 

Mr.  Baron  BramwelL — I  assure  you  that  I  made  the  observation 
which  I  did,  because,  as  I  understood  your  argument,  (and 
nothing  could  be  more  clear,  to  my  mind,)  it  assumed  tliat  the 
authorities  which  you  had  cited  had  established  that  it  was  a 
proposition  of  international  law  that  an  unarmed  ship  capable  of 
receiving  an  armament  might  leave  a  neutral  port  in  company 
with  another  ship  capable  of  transferring  that  armament,  and 
having  that  armament  on  board,  and  that  when  the  two  got  beyond 
the  territorial  limit,  the  armament  might  be  trnnsferred  from  one 
to  the  other  without  a  breach  of  neutrality.  I  thought  you  said 
that  that  had  been  established. 

Sir  Hugh  Cairns. — I  did  not  desire  to  assume  that;  on  the 
contrary,  I  desired  at  this  point  of  the  argument  to  state  this, 
about  which,  it  seems  to  me,  there  can  be  no  dispute  upon  the 
authorities,  and  1  do  not  for  the  present  propose  making  any  par- 
ticular answer  to  that  question  of  your  Lordship's  ;  I  simply  take 
this  case ;  I  say  it  is  beyond  all  doubt  clear,  according  to  the  rules 
of  international  law,  and  there^would  be  no  controversy  upon  it, 
that  you  might  bring  a  ship  outside  the  limit  of  neutral  territory, — 
I  do  not  mean  from  within,  but  from  without, —  that  you  might 
bring  a  ship  to  the  verge  of  neutral  territory,  and  hold  it  there  or 
anchor  it  there ;  that  yon  might,  according  to  the  rules  of  inier- 
national  law,  fill  and  load  another  ship,  or  barge,  or  anything  you 
please,  with  guns  or  with  ammunition  ;  that  you  might  carry  that 
barge  to  the  outside  of  the  limit,  and  then  transfer  the  guns  and 
the  ammunition  which  you  had  so  put  on  board,  just  as  you  would 
do  in  a  foreign  port. 

Mr,  Baron  BramweU.—!  beg  your  pardon ;  then  I  misunder- 
stood you. 

Sir  Hugh  Cairns. — I  took  that  case  purposely,  because  I  do  not 
think  there  can  be  any  controversy  as  to  it;  the  other  case  might 
require  further  consideration,  and  I  shall  come  to  it  by  and  bye. 

Mr.  Baron  BramwelL— I  beg  your  pardon  ;  it  was  my  fault ; 
I  misunderstood  you. 

Sir  Hugh  Cairns. — And  then,  my  Lord,  I  put  as  a  contrast  to 
that  another  proposition^  about  which  there  could  be  no  doubt  ii? 
8341.  F 
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Abouimht.  point  of  international  law.  You  would  not  be  allowed  in  any 
litDii  manner  to  violate,  by  what  I  term  a  proximate  act  of  war,  the 
neutral  territory.  You  would  therefore  not  be  allowed  (this  is 
a  matter  about  which  there  could  be  no  controversy  on  either 
fiide)  to  go  inside  a  neutral  territory  and  there  to  arm  and  prepare 
for  hostilities  (I  will  say,  "prepare  for  hostilities/'  in  order  to 
avoid  technical  words,  about  which  a  cpntroversy  might  arise) — 
you  would  not  be  allowed  to  go  inside  a  neutral  territory,  and  arm 
and  prepare  for  hostilities  in  a  way  calculated  to  commit  hostilities, 
a  ship  which  afterwards  might  sally  out  of  the  neutral  territory, 
and  to  go  beyond  the  limit,  and,  without  any  intervening  space 
occurring  in  which  it  might  be  captured  by  the  belligerent  power, 
commence  hostilities  with  a  ship  so  armed, — ^because,  my  Lords, 
we  can  readily  imagine  that  this  would  be  a  sort  of  outrage  which 
might  properly  be  held  in  such  a  caste  by  either  of  the  belligerents 
to  be  a  breach  of  neutrality.  The  belligerent  would  say  to  the 
neutral  power,  "Now,  we  must  have  an  understanding  about 
**  this ;  you  say  that  your  neutral  territory  is  to  be  inviolate ;  I 
^^  agree  to  that.  I  have  no  right  to  go  inside  your  territory 
"  and  out  out  a  ship  which  I  see  arming  and  preparing  there  to 
**  commit  hostilities.  I  cannot  violate  your  territory.  If  I  went 
"  into  one  of  your  harbours  to  do  that,  you  would  object  to  it, 
"  and  would  prevent  it,  and  in  an  international  point  of  view  I 
"  could  not  daim  a  right  to  do  it''  But  then  the  belligerent 
would  say,  "  You  on  your  part  must  take  care  that  what  passes 
"  out  of  your  territory  shall  pass  out  in  such  a  state  as  that  I 
**  shall  have  a  fair  chance  of  capturing  or  dealing  (if  I  am  entitled 
"  to  capture  or  to  deal  with  it)  with  that  which  comes  outside 
"  your  territory,  without  its  having  occupied  itself  within  your 
"  territory  by  preparing  itself  for  aggression  upon  me,  so  that 
"  when  it  comes  out  of  your  territory  it  shall  not  come  out  as  a 
"  ship  which  I  have  to  cope  with  as  a  ship  of  war,  but  as  an 
"  article  of  property  which  might,  if  it  could  escape  my  watchful 
"  care,  find  its  way  into  the  port  or  the  possession  of  another 
**  belligerent,  but  as  to  which  I  in  my  turn  have  a  right  to  the 
<^  chance  of  capturing  it,  and  taking  it  before  it  could  commence 
^^  hostilities  against  me,"  That  would  be  a  very  natural  course 
for  a  belligerent  to  take,  and  very  natural  language  for  a  belligerent 
to  hold,  and  it  is  language,  the  sense  and  wisdom  of  which  it  is 
impossible  to  dispute.  Therefore,  my  Lords,  I  should  say  a  priori^ 
that  what  we  should  expect  to  be  the  course  of  municipal  legis- 
lation upon  the  subject  would  be  some  legislation  which  would  guard 
against  that  evil  which  I  have  endeavoured  to  point  out,  and  which, 
by  way  of  restraint  upon  the  subjects  of  the  neutral  power,  would 
prevent  its  subjects  doing  that  of  which,  in  the  language  that  I 
have  endeavoured  to  convey,  the  belligerent  might  complain. 

Now,  my  Lords,  let  us  see  whether  that  will  be  found  to  be  the 
course  of  municipal  legislation  upon  the  subject ;  and  for  that 
purpose  we  have  to  address  ourselves  to  the  history  of  that 
municipal  legislation.  Your  Lordships  have  heard,  both  tO'day 
and  on  a  former  occasion,  that  the  first  Act  of  which  we  have 


knowledge,  the  firet  definite  municipal  Act  of  the  Legislature,  was  Aboumbht. 
one  passed  by  the  Congress  of  the  United  States,  in  the  year  1794,  -  i  Tca 
about  70  years  ago.  My  Lords,  there  are  various  reasons  why,  if 
there  be  any  question  or  doubt  upon  the  construction  of  our  own 
Act  of  Parliament,  we  may  fairly  look  to  the  history  of  American 
legislation  upon  the  subject.  One  reason  would  be  that,  to  a  very 
great  extent,  in  the  words  of  the  Statute,  it  is  found  that  our  Act 
of  Parliament  follows  the  American  Act  of  Congress.  Another 
reason  would  be,  that  we  know  as  matter  of  history  that  it  was 
distinctly  afBrmed  that  the  object  of  the  legislation  in  this  country 
wae  to  follow,  and  to  follow  as  closely  as  might  be,  the  course  of 
the  American  legislation. 

My  Lords,  I  find  that,  with  reference  to  the  English  Act  of 
Parliament)  the  minister  of  the  day,  by  whom  it  was  introduced, 
I  mean  Mr.  Canning,  said  this — I  quote  now  from  the  5th 
Tcrfume  of  the  Collection  of  his  Speeches  at  page  50, — <^  If  I 
^  wished  for  a  guide  in  the  system  of  neutrality  I  should  take 
**  that  laid  down  by  America  in  the  days  of  the  Presidency  of 
"  Washington,  and  the  Secretaryship  of  Jefferson.  In  1793 
**  complaints  were  made  to  the  American  Government  that  French 
**  ships  were  allowed  to  fit  out  and  arm  in  American  ports  for  the 
**  purpose  of  attacking  British  vessels,  in  direct  opposition  to  the 
**  laws  of  neutrality.  Immediately  upon  this  representation  the 
^'  American  Government  held  that  such  a  fitting  out  was  con- 
**  trary  to  the  laws  of  neutrality,  and  orders  were  issued  prohi- 
"  biting  the  arming  of  any  French  vessels  in  American  ports. 
**  At  New  York  a  French  vessel  fitting  out  was  seized,  delivered 
•*  over  to  the  tribunals,  and  condemned.  Upon  that  occasion 
^*  the  Goyernment  held  that  such  fitting  out  of  French  ships  in 
^*  American  ports  for  the  purpose  of  cruizing  against  English 
<<  vessels  was  incompatible  with  the  sovereignty  of  the  United 
**  States,  and  tended  to  interrupt  the  peace  and  good  under- 
''  standing  which  subsisted  between  that  country  and  Great 
"  Britain.  Here,  sir,  I  contend  is  the  principle  of  neutrality 
*'  upon  which  we  ought  to  act.  It  was  upon  this  principle  that 
'*  the  Bill  in  question  wag  enacted." 

My  Lords,  I  will  ask  your  Lordships'  particular  attention  for 
a  moment  as  a  matter  of  history  to  this  fact.  Mr.  Canning  refers 
to  certain  rules  which  were  issued  by  the  American  Government 
just  immediately  before  the  Act  of  Congress  was  passed, — rules 
which  I  will  show  your  Lordships  are  also  referred  to  by  inter- 
national writers  as  being  the  true  exposition  of  international  law. 
Mr.  Canning  refers  to  those  rules ;  and  he  says  that  if  he  wished 
for  a  guide  in  the  system  of  neutrality,  he  would  take  those  rules 
80  laid  down ;  and  he  says  that  it  was  upon  the  principle  of  those 
roles  that  the  English  Aot»  as  a  matter  of  history,  in  his  view, 
was  enacted. 

My  Lords,  that  will  bring  us  to  the  few  words  which  I  have  to 
say  upon  the  history  of  the  American  Act  of  Parliament.  The 
subject  of  the  history  of  course  can  only  in  a  limited  point  of  view 
be  brought  before,  or  properly  entertained  by,  your  Lordships. 

r2 
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AjiaoMKHT.    It  is  a  very  jnteiealing  study — it  has  been  made,  especially  in 

recent  days,  the  subject  of  very  much  discussion  by  those  who 

^!l£?^'  treat  of  such  matters ;  and  the  reference  which  1  will  take  leave  to 
make  to  it  shall  be  of  a  very  limited  character.  Now,  my  Lords, 
what  we  know  as  matter  of  history  upon  this  point  is  this  : — llie 
American  Act  of  Congress  was  passed-  in  the  beginning  of  the 
year  1794 — the  occurrences  which  led  to  its  being  passed  took 
place  in  the  year  1793.  Your  Lordships  recollect  that  the  French 
Republic  was  constituted  early  in  the  year  1793.  One  of  the 
first  acts  which  the  French  Republic  did  was  to  send  a  Minister  to 
the  United  Slates  of  America — a  Minister  whose  name  was  Genet. 
One  of  the  first  things  which  he  did  when  he  went  to  America 
W{is  to  promote,  or  I  should  say^  to  institute  the  equipment  of 
privateers  in  American  ports  to  cruize  against  and  capture  Eng- 
lish vessels,  the  French  Republic  having  declared  war  against 
England.  At  this  time  the  Government  of  the  United  States 
was  neutral,  not  only  in  that  contest,  but  was  at  peace  with  all  the 
world ;  and  it  was  no  doubt  one  leading  feature  in  the  policy  of 
the  great  man  who  then  presided  over  the  destinies  of  America,  to 
remain  neutral  in  all  contests  as  far  as  he  possibly  could,  and  to 
reap  the  advantages  which  a  commercial  country  might  naturally 
expect  to  reap  from  a  state  of  neutrality  in  the  midst  of  war. 
Accordingly  the  American  Government  considered  the  acts 
which  were  taking  place  under  the  direction  of  Monsieur  Genet, 
and  they  endeavoured  to  ascertain  how  far  those  acts  could  be 
put  a  stop  to,  upon  principles  of  international  law,  and  if  they 
could  not  be  put  a  stop  to,  upon  principles  of  international  law,  to 
ascertain  how  far  municipal  law  should  be  called  in  aid,  and 
constituted  for  the  purpose. 

My  Lords,  there  are  two  or  there  references  to  matters  of 
history  which  will  bring  us  conveniently  to  the  consideration  of 
the  American  Act  of  Congress.  In  the  correspondence  of  one  of  the 
American  Ministers  of  the  day,  Jefferson,  I  refer  to  a  book  which  is 
intituled  '*  Jefferson's  Memoirs  and  Correspondence,"  in  the  Srd 
volume,  at  page  242,  Mr.  Jefferson,  writing  to  Monsieur  Genet,  tlie 
French  Minister,  refers  to  this  subject  in  this,  way, — the  date  of  this 
is  the  5th  of  June  1793,  it  is  before  the  American  Act  of  Congress 
was  introduced, — ^he  says  :  ^Mn  a  conversation  which  I  had  after- 
"  wards  the  honour-of  holding  with  you,  I  observed  that  one  of 
'<  those  armed  vessels,  the  *  Citizen  Genet,'  had  come  into  this 
^'  port  with  a  prize"  (that  is  into  the  port  of  Philadelphia); 
^^  that  the  President  had  thereupon  taken  the  case  into  further 
<*  consideration,  and  after  mature  consultation  and  deliberation, 
<<  was  of  opinion  that  the  arming  and  equipping  vessels  in  the 
'^  ports  of  the  United  States  to  cruize  against  nations  with  whom 
*'  they  were  at  peace,  was  incompatible  with  the  territorial  sove- 
"  reignty  of  the  United  States ;  that  it  made  them  instrumental 
^^  to  the  annoyance  of  those  nations^  and  thereby  tended  to  com- 
'*  promit  their  peace  ;  and  that  he  thought  it  necessary,  as  an 
'^  evidence  of  good  faith  to  them,  as  well  as  a  proper  reparation 
"  to  the  sovereignty  of  the  country,  that  the  armed  vessels  (jf 
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"  this  description  should  depart  from  the  ports  of  the  United    Aboumht. 
''  States."  

My  Lords,  we  have  a  letter  from  Washington,  just  about  this  ^^1^' 
time,  to  one  of  his  Ministera,  which  shows  us  what  was  working  in 
his  mind,  and  what  led  afterwards  to  the  rules  which  his  Govern- 
ment  framed ;  it  is  a  letter  to  Mr.  Hamilton  the  Secretary  of  the 
Treasury — it  is  printed  in  Sparks's  Collection  of  the  Writings 
of  Washington,  the  1 0th  volume,  at  page  345.  He  says,  writing 
about  the  same  date,  a  few  days  before  or  after,  to  Mr.  Hamilton  : 
**  Dear  Sir,  as  I  perceive  there  has  been  some  misconception  res- 
^  pecting  the  building  of  vessels  in  our  ports,  which  vessels  may  be 
^  converted  into  armed  ones ;  and  as  I  understand  from  the  At- 
**  torney  General  that  there  is  to  be  a  meeting  to-day  or  to-morrow 
^  of  the  gentlemen  on  another  occasion,  I  wish  to  have  that  part  of 
"  j'our  circular  lettei-  which  respects  tliis  matter,  reconsidered  by 
^*  them  before  it  goes  out.  I  am  not  disposed  to  adopt  any 
"  measure  which  may  check  ship-building  in  this  country,  nor 
^'  am  I  satisfied  that  we  should  too  promptly  adopt  measures  in 
^  the  first  instance  that  are  not  indispensably  necessary.  To 
^'  take  fair  and  supportable  ground  I  conceive  to  be  our  best 
'^  policy,  and  it  is  all  that  can  be  required  of  us  by  the  powers  at 
**  war ;  leaving  the  rest  to  be  managed  according  to  circumstances, 
'*  and  the  advantages  to  be  derived  from  them. ' 

My  Lords,  the  matter  having  originated  in  that  way.  Con- 
gress was  meeting  at  the  time,  and  before  any  Act  was  intro- 
duced into  Congress  the  circular  letter,  referred  to  in  this  letter, 
was  settled  and  sent  out  to  the  various  collectors  of  customs  in 
America.  Tliat  circular  letter  contains  certain  rules  to  which  I 
shall  call  your  Lordships'  attention,  and  then  I  shall  show  your 
Lordships  (because  this  is  what  makes  these  references  materials) 
by  the  authorities  of  international  writers,  that  those  rules  are 
referred  to  as  containing  a  true  exposition  of  international  law. 

My  Lords,  in  the  collection  of  American  State  Papers,  the  1st 
volume  at  page  45,  we  have  the  circular  as  finally  settled,  signed  by 
Mr.  Hamilton,  the  Secretary  of  the  Treasury,  and  containing  a  series 
of  rules.  Now  what  the  circular  says  to  the  collectors  of  customs 
is  this.  1  will  not  read  it  all,  but  I  will  read  those  parts  of  it 
which  seem  to  me  to  bear  upon  this  point.  It  says,  ^^  No  armed 
"  vessel  which  has  been  or  shall  be  originally  fitted  out  in  any 
•*  port  of  the  United  States  by  either  of  the  parties  at  war  is 
*'  henceforth  to  have  asylum  in  any  district  of  the  United  States. 
"  If  any  such  armed  vessel  shall  appear  within  your  district,  she 
"  is  immediately  to  be  notified  to  the  Governor  and  Attorney  of 
*^  the  district,  which  is  also  to  be  done  with  respect  to  any  prize 
^  that  such  armed  vessel  may  bring  or  send  in.  At  foot  is  a  list 
^^  of  such  armed  vessels  of  the  above  description  as  have  hitherto 
'^  come  to  the  knowledge  of  the  executive.  The  purchasing 
^^  in  and  exporting  from  the  United  States,  by  way  of  mer- 
"  chandise,  any  articles  commonly  called  con^band,  being 
^  generally  warlike  instruments  and  military  stores,  is  free  to  all 
"  the  parties  at  war,  and  is  not  to  be  interfered  with.     If  our 
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ABODMEirr.    '^  own  citizens  undertake  to  carry  them  to  any  of  those  parties, 

"  they  will  be  abandoned  to  the  penalties  which  the  laws  of  war 

i8t  Day,  tg  authorize/'  (those  penalties  being  of  course  seizure  and  forfei- 
lure).  Then,  lower  down,  "  In  case  any  yessel  shall  be  found 
"  in  the  act  of  contravening  any  of  the  rules  or  principles  which 
"  are  the  ground  of  this  instruction,  she  is  to  be  refused  a  clear- 
"  ance  till  she  shall  have  complied  with  what  the  Gprernor  shall 
"  have  decided  in  reference  to  her.  Care  however  is  to  be  taken 
"  in  this  not  unreasonably  or  unnecesscurily  to  embarrass  trade, 
"  or  to  vex  any  of  the  parties  concerned.  In  order  that  contra- 
^^  rentions  may  be  the  better  ascertained,  it  is  desired  that  the 
^^  officer  who  shall  first  go  on  board  any  vessel  arriving  within 
*'  your  district,  shall  make  an  accurate  survey  of  her  then  condi* 
^«  tion  as  to  military  equipment,  to  be  forthwith  reported  to  you, 
'^  and  that  prior  to  her  clearance  a  like  survey  be  made^  so  that 
"  any  transgression  of  the  rules  laid  down  may  be  ascertained." 
That  was  the  point  to  which  attention  was  to  be  directed.  A 
vessel  might  come,  a  vessel  might  go ;  the  survey  which  was  to  be 
applied,  by  way  of  test,  to  her  condition  when  she  departed  as 
diflfering  from  that  which  it  was  when  she  came  in,  was  as  to 
military  equipment. 

Then,  my  Lords,  come  the  rales,  which  are  very  remarkable. 
They  are  eight  in  number.  It  will  not  be  necessary  for  me  to 
read  them  all.  The  first  is  this :  '*  The  original  arming  and 
"  equipping  of  vessels  in  the  ports  of  the  United  States,  by  any 
'  "  of  the  belligerent  parties,  for  military  service,  offensive  or  de- 
^*  fensive,  is  deemed  unlawful.''  The  second  rule  is  this :  ^^  Equip- 
**  ment  of  merchant  vessels  by  either  of  the  belligerent  parties  in 
^^  the  ports  of  the  United  States,  purely  for  the  accommodation  of 
*^  them  as  such,  is  deemed  lawful."  Then  the  third  rule  is 
this  :  '^  Equipments  in  the  ports  of  the  United  States  of  vessels  of 
"  war  in  the  immediate  service  of  the  Government  of  any  of  the 
"  belligerent  parties,  which,  if  done  to  other  vessels,  would  be  of 
'^  a  doubtful  nature,  as  being  applicable  either  to  commerce  or 
"  war,  are  deemed  lawful"  Then  an  exception  is  entailed  upon 
that,  referring  to  a  French  treaty,  with  regard  to  certain  prizes 
taken  from  France,  which  does  not  bear  upon  the  question  at  all, 
and  I  <lo  not  read  it  Therefore,  this  third  rule  deals  with  the 
case  of  vessels  of  war  in  the  strictest  sense  of  the  term,  as  to  the 
destination  and  object  of  which  there  could  be  no  doubt,  in  the 
immediate  service  of  the  government  of  any  of  the  belligerents* 
If  the  equipments  are  of  that  nature,  that  they  would  be  appli- 
cable either  to  commerce  or  to  war,  although  the  destination 
and  character  of  the  vessel  are  perfectly  well  known,  still,  if 
they  are  ambiguous  in  their  nature,  they  are  to  be  deemed  lawful. 
Then  the  fourth  rule  is  this : — "  Equipments  in  the  ports  of  the 
"  United  States  by  any  of  the  parties  at  war  with  France,  of 
**  vessels  fitted  for  merchandise  and  war,  whether  with  or  without 
'*  commissions,  which  are  doubtful  in  their  nature,  as  being  appli- 
^'  cable  either  to  commerce  or  war,  are  deemed  lawful/'  with  the 
same  exception  with  regard  to  certain  prizes,  which  relates  to  the 
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particular  treaty  which  the  United  States  had  with  France  at  the    ARouiraifT. 
time,  and  which  does  not  bear  at  all  upon  the  general  question.       iT^ 

Then  the  fifth  rule  is, — "Equipments  of  any  of  the  vessels  of        

"  France  in  the  ports  of  the  United  States,  which  are  doubtful  in 
"  their  nature  as  being  applicable  to  commerce  or  war,  are  deemed 
**  lawful.'*  Then,  my  Lords,  comes  the  sixth  rule,  which  was  simply 
the  re-enactment  of  a  clause  of  the  treaty  which  the  United  States 
had  with  France,  which  was  of  a  very  peculiar  kind  at  that  tim.e, 
and  we  find  that  a  great  deal  of  controvei'sy  arose  upon  it  between 
the  ministers  and  Monsieur  Genet.  It  appeared  that  France  had, 
in  her  then  existing  treaty  with  the  United  States,  a  provision 
that  the  United  States  were  not  to  open  their  ports  to  any  pri- 
vateer, or  to  any  vessel  intended  as  a  privateer  against  France  in 
any  war  which  might  take  place,  and  therefore  the  sixth  rule  pro- 
vided, not  upon  the  principle  of  international  law,  but  upon  the 
principles  of  the  particular  treaty:  ''Equipments  of  every  kind  in  the 
"  ports  of  the  United  States  of  privateers  of  the  powers  at  war  with 
"  France  are  deemed  unlawful."  That  it  related  to  the  treaty  is 
apparent  upon  the  face  of  it.  It  is  not  a  general  clause  applicable 
to  privateers  of  any  belligerent,  but  applies  to  the  privateei*s  of  those 
particular  powers  at  war  with  France,  imposing  upon  France  itself, 
though  a  belligerent,  no  correlative  obligation.  Then  the  seventh 
rule  is  "  equipments  of  vessels  in  the  ports  of  the  United  States 
"  which  are  of  a  nature  solely  adapted  to  war,  are  deemed  unlawful." 

The  result,  therefore,  of  the  whole  is  this,  that  laying  down 
what  was  then  conceived  (we  shall  see  whether  rightly  or 
wrongly)  to  be  the  rule  of  international  law  in  the  case  which 
the  United  States  were  looking  to,  where  there  were  two 
belligerent  powers,  these  provisions  were  made,  in  the  first 
place  complying  with  the  requirements  of  the  treaty  which  the 
United  States  had  with  one  of  the  powers,  but  over  and  above 
that,  providing  for  a  test  to  be  applied  in  every  case,  whether 
you  were  dealing  with  a  ship  clearly  a  vessel  of  war,  or  whether 
you  were  dealing  with  a  ship  as  to  which  you  did  not  know 
whether  it  was  meant  for  war  or  for  commerce,  and  as  to  which 
there  might  be  a  dispute.  The  rules  were  made  for  one  case,  and 
the  other,  whether  the  equipments,  which  it  was  attempted  and 
proposed  to  acquire  in  a  port  of  the  United  States,  were  those 
which  were  solely  applicable  for  war,  or  those  which  were  doubtful 
and  ambiguous  in  their  character,  and  which  would  serve  either 
for  war  or  for  purposes  not  warlike.  It  is  said,  if  the  equipments 
are  solely  applicable  for  war  we  shall  prevent  them ;  if  tney  are 
those  which,  although  applicable  for  war,  still  are  not  applicable 
solely  to  war,  but  might  be  supplied  to  any  ship  in  order  to  make 
it  a  perfect  ship ;  they  are  lawful  and  are  not  to  be  prohibited. 

Then,  my  Lord,  having,  in  the  course  of  the  year  1793,  before 
Congress  met,  laid  down  those  rules.  Congress  met  at  the  close 
of  the  year.  1  will  not  delay  your  Lordships  by  reading  the 
meaaage  to  Congress  of  Washington,  which  explains  what  he  had 
done  and  how  he  had  been  led  into  laying  down  those  rules  by 
the  acts  of  Genet,  the  French  Minister,  and  how  he  called  upon 
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Argument.    Congress  to  give  eflfect  to  what  he  had  done  by  legislation.     Tliat 
"T"        may  be  presumed  to  be  the  course  that  would  be  naturally  fol- 

\ j^'      lowed.     And  I  now  bring  your  Lordships  to  the  consideration  of 

the  American  Act  which  was  passed  under  those  circumstances 
hy  Congress^  and  which  will  be  found  at  page  21  of  the  Appendix 
to  the  printed  book  of  the  report  of  the  tnal.  The  date  of  the 
Act  there  given  is  the  year  1818. 

Mr.  Baron  Channell — That  was  the  amended  Act  ? 

Sir  Hugh  Cairns, — Yes,  my  Lord,  the  amended  Act,  and  which, 
for  the  purpose  of  the  present  discussion,  may  be  taken  to  be  the 
same  as  the  Act  of  J  794.  My  learned  friend,  who  has  the  ori- 
ginal, will  observe  if  I  found  any  argument  upon  it  which  does 
not  occur  upon  the  original.  I  believe,  for  any  purpose  of  com- 
ment which  1  have  to  make,  the  Acts  will  be  found  to  be  exactly 
the  same.  It  does  not  appear  that  there  is  any  preamble  to  this. 
1  believe  it  is  not  customary  for  Acts  of  the  States  to  have  pre- 
ambles, and  I  am  not  at  all  sure  that  it  is  not  a  better  plan 
than  our  own.  I  may  say  that  this  Act,  just  like  our  own,  is 
divided  into  clauses  with  regard  to  the  army,  and  clauses  witli 
regard  to  the  navy.  The  earlier  clauses  have  reference  to 
the  army,  but  it  will  be  proper  for  me,  for  one  or  two  pur- 
poses, to  refer  to  them.  Your  Lordships  observe  that  the  first 
Act  does  not,  with  regard  to  enlistment,  deal  generally  with  all 
persons  who  might  be  within  the  jurisdiction  of  the  States  ;  but 
it  only  deals  with  citizens  of  the  United  States.  An  observation 
upon  this  point  was  made  by  the  Attorney  General,  and  I  think 
under  a  misconception  with  regard  to  the  object  of  the  Act, 
which  is  very  plain.  Of  course  by  the  municipal  law,  though 
there  may  be  the  circumstance  that  a  foreigner  may  be  within  the~ 
jurisdiction,  the  municipal  government  has  no  right  to  interfere 
with  the  actions  of  that  foreigner  as  regards  enlistment,  there  is 
no  reason  why  he  should  not  enlist  where  he  pleased.  The 
municipal  state,  though  it  has  jurisdiction  over  every  one  within 
its  limits,  has  only  jurisdiction  with  regard  to  that  which  savours 
of  the  allegiance  of  its  citizens  or  natural  born  subjects.  Hie 
Act  is  framed  upon  that  principle. 

Lord  Chief  Barofi. — The  Act  of  Congress  you  are  referring  to 
contemplates  an  offence  or  crime  of  a  citizen  of  the  United  States 
within  the  territory  or  jurisdiction  thereof;  not  so  our  own  Act. 

Sir  Hugh  Cairns. — Not  so  our  own.  I  take  leave  to  think 
that  our  own  in  that  respect  is  founded  upon  much  truer  prin- 
ciples, because  it  is  obvious  that  that  is  exactly  the  extent  of 
authority  which  a  state  has  over  its  own  subjects.  A  state,  with 
regard  to  its  own  subjects  who  owe  allegiance  to  it,  has  a  right  to 
say,  '^  You  shall  not  in  any  part  of  the  world  accept  employment 
"  in  the  military  force  of  another  power  without  the  consent  of 
"  your  own  sovereign." 

Lord  Chief  Baron. — Therefore  the  9th  section  of  our  own  Act 
makes  punishable  such  an  offence  when  committed  out  of  the 
kingdom. 

Sir  Hugh  Catmi.— No  doubt.   The  first  section  is  this, "  If  any 


'«  citizen  of  the  United  States  shall,  within  the  territory  or  juris-  Aroumtot. 
"  diction  thereof^  accept  and  exercise  a  commission  to  serve  a  "ZT 
**  foreign  prince^  state,  colony,  district,  or  people  in  war,  by  land  ^^^  ^^' 
"  or  by  sea,  against  any  prince,  state,  colony,  district,  or  people 
"  with  whom  tiie  United  States  are  at  peace,  the  person  so  offend 
"  ing  shall  be  deemed  guilty  of  a  high  misdemeanor,''  and  is 
finable.  Then,  my  Lords,  comes  the  2nd  section,  which  divides 
itself  into  two  parts,  first  by  way  of  general  enactment,  and  then 
by  way  of  qualification  *•  that  if  any  person  shall,  within  the 
'*  territory  or  juriitdiction  of  the  United  States,  enlist  or  enter 
"  himself,  or  hire  or  retain  another  person  to  enlist  or  enter  him- 
"  self,  or  to  go,  beyond  the  limits  or  jurisdiction  of  the  United 
**  States  with  intent  to  be  enlisted  or  entered  in  the  service  of  any 
*^  foreign  prince,  state,  colony,  district,  or  people,  as  a  soldier, 
*^  or  as  a  marine  or  seaman,  on  board  of  any  vessel  of  war,  letter 
"  of  marque,  or  privateer,  every  person  so  offending  shall  be  deemed 
*'  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  exceeding 
'^  one  thousand  dollai*s,  and  be  imprisoned  not  exceeding  three 
"  years:  Provided  that  this  Act  shall  not  be  construed  to  extend 
^  to  any  subject  or  citizen  of  any  foreign  prince,  state,  colony 
'<  district,  or  people  who  shall  transiently  be  within  the  United 
"  States,  and  shall  on  board  of  any  vessel  of  war,  &c.,  which,  at 
'^  the  time  of  its  arrival  within  the  United  States,  was  fitted  out 
^*  and  equipped  as  such,  enlist  or  enter  himself,  or  hire  or  retain 
*'  another  subject  or  citizen  of  the  same  foreign  prince,  state, 
''  colony,  district,  or  people,  who  is  transiently  within  the  United 
^  States,  to  enlist  or  enter  himself  to  serve  such  foreign  prince, 
*'  state,  colony,  district,  or  people,  on  board  such  vessel  of  war,  letter 
'<  of  marque,  or  privateer,  if  the  United  States  shall  then  be  at 
*'  peace  with  such  foreign  prince,  state,  colony,  district,  or  people," 
bringing  it,  therefore,  up  very  much  to  the  same  as  the  first,  quali- 
fying it  not  perhaps  quite  so  widely,  but  preventing  its  applying  to 
any  one  not  owing  permanent  allegiance^to  the  United  btates. 

The  more  important  sections  are  those  which  follow.  The 
third,  which  agrees  to  a  certain  extent  with  the  seventh  sec- 
tion of  the  English  Act,  as  it  now  stands  is  this,  ^^  If  any  person 
**  shall  within  the  limits  of  the  United  States,** — and  there  1 
pause  to  observe  that  I  think  our  American  brethren  wrote 
better  English  in  this  respect  than  we  did ; — they  put  the  *^  shall" 
in  its  proper  place,  whereas,  per  incuriamy  in  our  own  Act  it  has 
slipped  out  of  the  place  where  it  ought  to  befound, — **  If  any  person 
'*  shall  within  the  limits  of  the  United  States  fit  out  and  arm,  or 
'<  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and 
*'  armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting 
''  out,  or  arming  of  any  ship  or  vessel  with  intent  that  such  ship 
''  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince 
''  or  state,  or  of  any  colony,  district,  or  people,  to  cruize  or  com- 
^'  mit  hostilities  against  the  subjects,  citizens,  or  property  of  any 
**  foreign  prince  or  state,  or  of  any  colony,  district,  or  people  with 
'<  whom  the  United  States  are  at  peace,  or  shall  issue  or  deliver  a 
'^  commission  within  the  territory  or  jorisdictioq  of  the  United 
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ABavKBVT.    f<  States  for  ftny  ship  or  voBsel,  to  the  intent  that  she  may  be  em- 
iTd"        "  ployed  as  aforeeaid,  every  person  bo  offending  shall  be  deemed 

! J^'      "  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than 

*^  ten  thousand  clollars^  and  imprisoned  not  more  than  three  years." 
Then  there  is  a  provision  with  regard  to  the  forfeiture  of  the  ship. 
There  are  some  very  peculiar  words  in  the  framing  of  that  clause. 
It  is  a  very  singular  things  though  it  is  not  at  all  necessary  that 
I  should  derive  any  argument  from  it  one  way  or  the  other,  that 
the  words  in  the  first  part  of  that  clause  are  conjunctive :  "  fit 
"  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be 
"  fitted  out  and  armed ;"  whereas,  when  we  come  to  the  question 
of  being  concerned  in  the  furnishing,  it  is  ^Hhe  furnishing,  fitting 
*'  out,  or  arming  of  any  ship  or  vessel/' 

That  has  been  a  subject  of  controversy  in  America,  and  at  a 
proper  time  I  will  show  your  Lordships  what  has  been  decided 
upon  that  in  America ;  I  only  observe  upon  it  now  to  show  how 
very  singularly  these  Acts  are  framed.  Another  thing  is  very 
singular,  that  when  we  come  to  the  word  "  concerned,"  another 
term  is  introduced  which  is  not  found  in  the  earlier  part  of  the 
sentence,  viz.,  "  furnishing/'  In  the  early  part  of  the  sentence  it  is 
"  fit  out  and  arm."  Then  you  have^  "  procure  to  be  fitted  out  and 
"  armed ;"  then  you  have,  '*  be  concerned  in  the  furnishing,  fitting 
"  out,  or  ar-ming/'  Whether  that  makes  any  enlargement  of  the 
offence  or  not  I  do  not  stop  to  consider.  I  only  point  out  these 
things  to  your  Lordships'  attention  at  present.  AJi  I  would  say 
upon  the  construction  of  this  section,  passing  by  those  nice  criticisms 
as  to  "ands"  and  "ore,"  is  this:  if  this  section  means  this— You  shall 
not,  within  the  United  Stales,  fit  out  a  ship  as  a  ship  of  war, 
intending  her  to  be  employed  by  one  belligerent  against  an- 
other,-—then  I  say  that  exactly  tallies  with  the  rules  laid  down 
by  Washington  and  affirmed,  as  I  will  show  your  Lordships,  by 
international  law  writers,  because  I  apprehend  the  meaning  of 
that  in  the  more  enlarged  terms  would  he  this, — you  shall  not  fit 
out  a  ship  as  a  ship  of  war ;  that  is,  you  shall  not  fit  out  a  ship 
with  any  of  those  distinctive  fittings,  with  any  of  those  distinctive 
matters  of  equipment,  which  are  not  ambiguous,  which  may  not 
serve  for  other  purposes  besides  use  in  a  ship  of  war, — you  shall 
not  fit  out  a  ship  of  war  with  distinctive  fittings  or  equipments, 
which  can  be  of  use  or  available  in  no  ship  except  in  a  ship  of 
war.  That  would  exactly  tally  with  the  rules  laid  down  by  the 
American  government  upon  the  subject  beforehand. 

I  will  now  ask  your  Lordships  to  go  to  the  next  section  for  the 
present  purpose ;  the  section  relates  to  a  matter  which  will  not  come 
in  controversy  here,  but  I  will  read  it :  '*  If  any  citizen  or  citizens 
*«  of  the  United  States  shall,  without  the  limits  thereof,  fit  out 
**  and  arm,  or  attempt  to  tit  out  and  arm,  or  procure  to  be  fitted 
^^  out  and  armed,  or  shall  knowingly  aid  or  be  concerned  in  the 
^*  furnishing,  fitting  out,  or  arming,  any  private  ship,  or  vessel  of 
*<  war,  or  privateer,  with  intent  that  such  ship  or  vessel  shall  be 
^<  employed  to  cruize  or  commit  hostilities  upon  the  citizens  of 
<^  the    United   Stated,   or   their  property,   or  shall    take    the 
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**  conunand  of,  or  enter  on  board  of  any  such  ship  or  yessel    A'm^p'Qwt. 
**  for  the  intent  aforesaid,  or  shall  pnrcbase  any  interest  in  any       jg^  p^y^ 
"  such   ship   or   vessel,   with   a   view   to   share   in   the    profits        — 
"  thereof,   sach  person   so   offending  shall    be    deemed    guilty 
'^  of   a    high    misdemeanor,"    that    is,    to    commit    hostilities 
upon  citizens  of  the  United  States,  which  is  a  wholly  different 
matter.     The  Attorney  General  reminds  me  accurately  that  that 
fourth  section  was  not  to  be  found  in  the  Act  of  1794,  but  it  was 
introduced  for  the  first  time  into  the  Act  of  1818.     This  is  not  a 
section  dealing  with  the  question  of  international  law  at  all,  it  is 
dealing  w^ith  the  case  of  what  I  may  call  piracy  or  burglary,  or 
whatever  the  term  may  be. 

Lord  Chief  Baron, — It  is  sort  of  treason  against  the  United 
States,  you  know. 

Sir  Hugh'  Caims.-^It  is  one  citizen  committing  hostilities 
upon  another. 

Lord  Chief  Baron. — Yon  are  here  distinguishing  the  act  against 
which  the  statute  is  levelled,  and  the  attempt  to  do  the  act? 

Sir  Hugh  Cairns, — No,  I  do  not  at  present ;  I  will  deal  with 
that  as  a  separate  question.  I  do  not  desire  to  embarrass  the 
argument  I  am  now  submitting  to  your  Lordships  by  the  minor 
argument  of  what  may  be  an  attempt  to  do  a  particular  act.  I 
desire  to  follow  out  the  principal  act  itself. 

Lord  Chief  Baron. — You  will  come  to  that  by  and  bye. 

Sir  Hugh  Cairns. — ^Yes. 

Z^nrd  Chief  Baron, — It  seems  to  me  to  be  extremely  important, 
before  you  inquire  what  is  meant  by  attempting  to  do  a  thing, 
and  assisting  and  endeavouring,  and  procuring,  and  so  on,  to  do 
a  thing,  first  to  get  a  most  distinct  notion  of  what  it  is  that  you 
are  not  to  do. 

Sir  Hugh  Cairns, — Just  so ;  it  is  with  that  view  I  am  asking 
your  Lordship's  attention  to  these  matters. 

Lord  Chief  Baron, — Considerable  confusion  has  arisen,  and 
much  of  what  is  said  to  be  the  confusion  of  the  Act,  arises  from 
confounding  the  act  that  is  not  to  be  done,  with  the  expressions 
used  in  forbidding  an  attempt  to  do  it. 

Sir  Hugh  Cairns, — ^Just  so,  and  I  may  take  leave  to  say,  by  way 
of  anticipation,  it  will  be  found  if  we  can  once  arrive  at  a  clear 
and  distinct  understanding  of  what  I  may  call  the  principal  act 
prohibited,  five  minutes  consideration  will  scatter  all  the  rub- 
bish that  has  been  talked,-^-I  do  not  use  the  expression  with  refe- 
rence to  anything  which  has  fallen  from  my  learned  friends,  but  I 
mean  the  rubbish  talked  out  of  doors, — ^about  attempts  and  endeav- 
ours, and  commencements  and  assistances,  which  altogether  as- 
sumes that  every  one  of  those  things  creates  a  new  offence,  different 
in  character  and  form  from  the  principal  offence,  whereas  every 
one  of  them  must  range  itself  under  the  principal  offence — they 
cannot  go  any  higher  than  the  principal  offence  can  go.  The  fifth 
section  seems  to  me,  with  reference  to  our  investigation  of  what 
is  the  principal  offence,  of  very  great  importance.  It  is  at  page 
24 :  ^  If  any  person  shall^^within  the  territory  or  jurisdiction  of  the 
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Abouhkmt.    '*  United  States,  increase  or  augment,  or  procure  to  be  increased 
Td"        "  ^^  augmented,  or  shall  knowingly  be  concerned  in  increasing  or 

! ^'     /«  augmenting  the  force  of  any  ship   of  war,   cmizer,   or  other 

"  armed   vessel,   which  at  the  time  of    her   arrival    within  the 
<'  United  States,  was  a  ship  of  war,  or  cruizer  or  armed  vessel, 
'^  in    the  service   of  any    foreign   prince,   or  state,   or   of    any 
'^  colony,   district,   or   people  or   belonging  to  the  subjects  or 
*'  citizens  of  any  such  prince,  or  state,  colony,  district,  or  people, 
<^  the  same  being  at  war  with  any  foreign  prince  or  state,  or 
^<  of  any  colony,  district,  or  people  with  whom  the  United  States 
"  are   at   peace,  by  adding  to "  (augmenting,  that  is  to  say,) 
"  the   number   of   the    guns    of    such  vessel,  or   by    changing 
"  those     on     board    of   her     for    guns    of    a    larger    calibre, 
'^  or  by  the  addition   thereto  of  any  equipment  solely  applicable 
^'  to  war,  every  person  so  offending  shall    be    deemed    guilty 
"  of  a  high  misdemeanor,  shall  be   fined   not   more  than    one 
"  thousand  dollars,  and  be  imprisoned  not  more  than  one  year." 
Observe  what  a  flood  of  light  this  pours  upon  the  whole   legis- 
lation, and  how  completely  this  legislation  agrees  with  those  rules 
preceding  it,  which  I  called  your  Lordships  attention  to.     Here 
you  are  dealing  with  a  case  of  a  ship  as  to  the  destination  and 
object  of  which  there  is  no  possible  doubt     She  is  a  ship  with 
letters  of  marque,  or  a  privateer,  or  a  national  ship  of  war,  there 
can  be  no  doubt  about  what  she  is  to  do ;  no  doubt  about  ihe  end 
for  which  she  is  created  ;  no  doubt  about  why  she  is  found  on  the 
sea,  and  why  it  is  she  conies  into  a  port.     AH  those  things  ar^ 
matters  not  left  to  speculation  or  inquiry,  or  to  investigation  by 
suspicion,  or  by  proof,  or  in  any  other  way ;  it  is  assumed  there 
that  you  have  to  deal  with  a  ship  of  war,  either  belonging  to,  or 
at  all  events  in  the  interest  of  one  of  the  belligerent  parties.     She 
comes  into  a  port  of  the  United  States.     Is  it  unlawful  to  equip 
her?     Nothing   of  the   kind;   it   is   unlawful    to   augment   her 
armed  force  by  adding  to  the  guns,,  by  changing  them  for  larger 
or   other   guns,   but   if  there   be   any    equipment  (and   we    all 
know    there  is  abundance    of  equipment)  not  applicable  solely 
for  warlike  purposes,  she  is  quite  at  liberty  to  have  that  equip- 
ment, she  is  quite  at  liberty  to  be  supplied  with  it;  she  may 
come    in   and   get   it  and    sail    away,   and   no   person   is   en- 
titled  to   interfere;  in   other  words  the  very  thing  prescribed 
by  the  rule  laid  down  by  Washington  is  to  be  attended  to,  yon 
are  to  look  at  the  character  of  the  equipment,  and,  just  as  the  . 
former  section  said,  you  are  not   to  equip  a  ship  as  a  ship  of  war, 
by  which  I  understand  it  to  mean,  you  are  not  to  equip  a  ship 
with  the  distinctive  features  of  an  equipment  which  is  solely  appli- 
cable for  war,  so,  where  you  have  a  ship  admittedly  a  ship  of  war 
to  deal  with,  you  may  equip  her,  but  you  may  not  equip  her  with  • 
an  equipment  which  is  solely  applicable  to  war. 

Then  we  have  still,  my  Lords,  some  very  important  additional 
light  on  the  later  clauses  of  the  statute.  I  pass  over  the  6th  and 
7th,  the  marginal  notes  of  which  sufficientlv  explain  them.  ^Setting 
'<  on  foot  within  the  United  States  any  military  expedition  against 
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"  a  friendly  power  "  is  illegal,  and  the  District  Courts  are  to  have  AiiGtMUNt. 
cognizance  of  complaints.  Then  by  the  8th  section  the  President 
may  employ  the  forces  or  the  militia  for  fluppressing  such  expe- 
diticms.  That  does  not  seem  to  have  been  thought  necessary  in 
the  English  Act  of  Parliament,  I  suppose  it  is  because  our 
common  law  would  amply  supply  that  power.  By  the  9th 
section,  the  President  mav  employ  the  forces  or  the  militia  to  com- 
pel the  departure  of  vessels.  I  pass  over  all  those  and  now  ask  your 
Lordsbipe  attention  to  the  10th  and  11th  sections.  What  does  the 
10th  section  say  ?  ''  That  the  owners  or  consignees  of  every  armed 
^^  ship  or  vessel  sailing  out  of  the  ports  of  the  United  States,  belong- 
'*  ing  wholly  or  in  part  to  citizens  thereof,  shall  enter  into  bond  to 
*^  the  United  States,  with  sufficient  sureties,  prior  to  clearing  out 
*^  the  same,  in  double  the  amount  of  the  value  of  the  vessel  and 
*^  cargo  on  board,  including  her  armament,  that  the  said  ship  or 
^  vessel  shall  not  be  employed  by  such  owners  to  cruize  or  com- 
**  mit  hostilities  against  the  subjects,  citizens,  or  property  of  any 
"  foreign  province  or  state,  or  of  any  colony,  district,  or  people 
^  with  whom  the  United  States  are  at  peace." 

Tliat  is  a  clause  which,  as  my  learned  friend  reminds  me  (and 
I  am  much  obliged  to  my  learned  friend  for  reminding  me  of  it), 
was  inserted  in  the  Act  of  1818,  it  not  being  in  the  old  Act; 
that  perhaps  makes  it  the  more  important,  because  it  is  a  clause 
inserted  after  the  former  Act  had  been  in  existence  for  26 
years,  and  had,  one  may  say,  obtained  a  certain  amount  of  judi- 
cial construction.  This  is  a  clause  put  into  the  Act  of  1818, 
and  of  course*  one  must  assume  in  harmony  with  all  the  rest  of 
the  sections  in  the  Act  of  Congress,  and  throwing  important  light 
upon  tibteir  construction.  Your  Lordships  will  observe  that  the 
condition  of  the  bond  is  not  that  the  ship  shall  not  be  employed 
to  cruise  or  coounit  hostilities  generally,  but  that  she  shall  not 
be  employed  by  the  owners;  that  is  to  say  the  owners  if  she 
belong  wholly  or  in  part  to  citizens  of  the  United  States, 
may  transfer  her,  and  she  may  be  employed  by  others  not 
citizens  of  the  United  States,  to  cruize  or  commit  hostilities  ; 
The  condition  of  the*  bond  would  not  be  aflfected,  but  the  part  of 
the  section  I  am  anxious  to  call  your  Lordships'  particular 
attention  to  is  this.  What  is  the  vessel  as  to  which  the  bond  can 
be  demanded  ?  A  ship  is  going  to  sail  out  of  a  port  of  the  United 
States,  the  collector  of  customs  says — Well,  I  do  not  quite  like 
the  look  of  that  vessel  or  what  I  luiow  about  her,  you  must  give 
me  a  bond  that  she  shall  not  be  employed  by  the  owner  to  cruize 
or  commit  hostilities.  What  does  the  owner  say  ?  the  owner  says, 
For  what  ship  are  you  entitled  to  ask  a  bond,  are  you  entitled  to 
ask  a  bond  because  you  choose  to  say  you  do  not  like  the  look  of 
the  ship  or  have  reason  to  suppose  that  hereafter  she  may  become 
a  ship  of  war  or  be  turned  into  a  ship  of  war,  and  are  you  en- 
titled to  take  a  bond  that  she  shall  not  be  turned  into  a  ship  of 
war?  Nothing  of  the  kind.  Before  the  collector  of  customs 
can  establish  his  right  to  ask  for  the  bond,  he  must  show  that  the 
ship  is  an  armed  ship,  and  it  is  only  in  respect  of  the  ship  being  an 
armed  ship  sailing  out  of  a  port  of  the  United  States  that 


94 

ABouHEifT.  a  bond  can  be  taken.  But  observe,  my  Lords,  if  it  is  desirable 
"— "  in  any  case  to  take  a  bond  by  way  of  security  and  to  give  that 
^'^  ^^*  peculiar  power,  that  somewhat  tyrannical  power,  to  the  collector  of 
customs  to  demand  a  bond,  surely  of  all  cases  where  that  is 
necessary  the  very  case  where  it  is  most  required  is  not  where  the 
matter  is  patens  ad  oculos^  and  where  the  collector  might  pi*oceed 
on  the  other  clause  of  the  Act,  where  the  case  was  complete  of  a 
ship  of  war  sailing  out  of  the  port,  but  rather  a  case  where,  with- 
out having  the  proof  complete  to  his  eye,  he  would  be  able  to 
suggest  some  reason  for  supposing  some  use  was  intended  to  be 
made  of  the  ship  afterwards,  which  would  change  its  condition  from 
what  it  then  was  into  that  of  a  ship  of  war,  but  he  cannot  do  it — he 
has  no  right  to  demur  to  the  departure  of  the  ship  till  the  owners 
have  given  a  bond,  unless  he  can  show  that  the  ship  is  an  armed 
ship  about  to  issue  out  of  a  port  of  the  United  States. 

Let  us  couple  that  with  the  11th  section,  which  is  also  new,  and 
therefore  the  argument  is  the  more  important  because  these  are 
clauses  added  to  the  Act  of  Parliament  after  it  had  been  in  existence 
nearly  30  years,  and  when  its  scope  must  have  been  well  under- 
stood and  appreciated.  '<  That  the  collectors  of  the  customs  be  and 
^^  they  are  hereby  respectively  authorized  and  required  to  detain 
'^  any  vessel  manifestly  built  for  warlike  purposes/*  This  is  a 
new  class  of  vessel;  this  is  not  an  armed  vessel.  Let  us  see  under 
what  circumstances  they  are  authorized  to  detain  ^^  any  vessel 
^^  manifestly  built  for  warlike  purposes  and  about  to  depart  from 
^^  the  United  States."  Not  generally ;  they  cannot  detain,  gene- 
rally, any  vessel  ^^  manifestly  built  for  warlike  purposes,"  but 
"  any  vessel  manifesdy  built  for  warlike  purposes  "  *^  of  which 
"  the  cargo  shall  principally  consist  of  arms  and  munitions  of 
'^  war,  when  the  number  of  men  shipped  on  board  or  other  cir- 
^^  cumstances  shall  render  it  probable  that  such  vessel  is  intended 
*^  to  be  employed  by  the  owner  or  owners  to  cruize  or  commit 
*^  hostilities  upon  the  subjects,  citizens,  or  property  of  any  foreign 
''  prince  or  state,  or  of  any  colony,  district,  or  people  with  whom 
^^  the  United  States  are  at  peace  until  the  decision  of  tlie  Presi- 
'^  dent  be  had  thet^eon,"  or  until  a  bond  be  given. 

Now,  my  Lords,  tliis  again,  I  venture  to  think,  gives  us  a 
very  large  amount  of  light  upon  the  general  object  and  scope 
of  the  statute,  because  I  venture  to  say  again  here  if  there 
be  an  occasion  with  reference  to  which  it  is  desb<able  to  give 
authority  to  the  collector  of  customs  to  detain  upon  suspicion, 
if  the  scope  of  the  Act  is  broader  than  I  have  suggested,  if 
the  scope  of  the  Act  is  this,  that  it  is  an  oiFence  to  do  anything 
to  the  ship  (I  will  not  use  any  specific  term)  in  a  port  of  the 
United  States  which  can  afterwards  be  made  available  for  the  use 
of  the  ship  when  she  becomes  a  ship  of  war,  if  that  is  the  scope  of 
the  legislation,  then  surely  the  occasion  on  which  it  would  be 
desirable  to  give  the  collector  of  customs  authority  to  detain  a 
vessel  on  suspicion  would  be  this,  not  when  the  ship  had  those 
things  on  board,  the  possession  of  which  on  board  clearly  brought 
her  within  the  Act  of  Congress,  but  an  occasion  on  which  the 
collector  of  cu»tom0  would  not  have  those  visible  proofa  to  appeal 


toy   but  would    have    simply    that   which    is    indicated  in   the    Abouioiht. 

beginning  of  the  section,  namely,  when  he  could  say,  "  Here  is  a        

"  ship  which,  though  it  has  no  warlike  equipment,  yet  I  cannot  i»*J^y* 
^'  help  thinking  is  a  ship  manifestly  built  for  warlike  purposes 
"  that  hereafter  may  be  turned  into  a  vessel  of  war.  I  now 
**  wish  to  detain  her,  in  order  that  the  question  may  be  tried 
^  whether  that  is  meant  to  be  done.''  But  he  has  no  authority 
of  that  kind.  No  amount  of  suspicion  will  justify  detention  in  a 
case  of  that  sort.  The  cases  in  which  a  bond  can  be  required, 
and  the  cases  in  which  the  ship  can  be  detained,  being  express, 
other  cases  are  negatived,  and  among  others  this  clearly  is  nega- 
tived— the  right  to  detain  or  the  right  to  require  a  bond  from  the 
owner  of  the  ship  merely  upon  a  suspicion — and  I  will  go  further,  . 
merely  upon  proof  to  be  adduced  that  hereafter  she  is  to  be  con- 
verted into  a  vessel  of  war.  If  manifestly  built  and  intended  for 
warlike  purposes,  and  if  her  cargo  consist  principally  of  anns  and 
munitions  of  war,  and  if  the  number  of  men  shipped  on  board,  or 
other  circumstances  over  and  above  those  which  are  cardinal  and 
essential  ingredients  in  the  case,  the  collector  of  customs,  if  those 
things  combing  may  detain  the  ship  until  the  decision  of  the 
President  be  known,  or  until  a  bond  be  given.  How  is  it  possible 
to  contend,  after  tliose  sections  are  read,  that  the  scope  or  ambit 
of  the  general  section  meant  more  than  that  which  is  indicated  by 
these  sections,  namely,  to  provide  for  the  case  where  you  are 
equipping  within  the  ports  of  America  a  ship  as  a  vessel  of  war ; 
meaning  by  that,  equipping  her  with  things  that  are  essential  and 
distinguishing  characteristics  of  a  vessel  of  war. 

Mr.  Baron  Ckannell — The  10th  section  makes  no  reference  to 
intent  The  11th  section  refers  to  intent  to  be  ascertained  by 
circumstances,  either  by  appeal  to  the  President,  or  if  they  are 
difficult  to  be  got  at,  by  getting  a  bond 

Mr.  Baron  BramwelL — ^The  10th  section  applies  to  an  armed 
ship;  and  the  11  th  section  evidently  applies  to  a  ship  which 
would  not  be  comprehended  within  the  10th  section,  and  which 
is  not  armed. 

Sir  Hugh  Cairns. — Which  has  arms  and  munitions  of  war 
on  board. 

Mr,  Baron  BramwelL — ^One  would  suppose  from  the  two  sec- 
tions that  it  was  intended  to  require  a  bond  in  the  case  of  a  vessel 
whicii  could  not  be  said  to  be  armed,  which  might  be  something 
short  of  being  an  armed  vessel,  because  if  she  were  an  armed 
vessel  she  would  be  within  the  10th  section. 

Sir  Hugh  Cairns. — ^Clearly  so ;  if  your  Lordships  look  at  the 
last  words  of  section  11  in  the  cases  where  detention  of  vessels  is 
allowed,  the  detention  is  to  take  place  '^  until  the  decision  of  the 
'^  President  be  had  thereon  or  until  the  owner  or  owners  shall 
*^  give  such  bond  and  security  as  is  required  of  the  owners  of 
^*  armed  ships  by  the  preceding  section.'  Therefore  a  bond  as  it 
were  m  simili  casu  is  to  be  given  under  the  11th  section. 

Mr.  Baron  BramweU. — I  am  afraid  I  did  not  make  myself 
intelligible.     What  I  meant  was  that  section  1 1  seems  to  be  di- 
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AiioDJiBNT.  reeled  against  a  vessel  which  could  not  be  said  to  be  the  armed 
"^        vessel  in  the  10th  section;   and  consequently  this  11th  section  of 

^'      the    American  Foreign    Enlistment  Act   applies   to  vessels  not 

armed. 

Sir  Hugh  Cairns. — Yes,  my  Lord.  Vessels  not  armed,  but 
having  those  other  qualifications  which  are  mentioned  in  tlie 
Ilth  section,  namely,  carrying  a  cargo  consisting  principally  of 
arms  and  munitions  of  war,  coupled  with  this,  that  she  is  mani- 
festly built  for  warlike  purposes,  and  that  the  number  of  men 
shipped  on  board,  or  other  circumstances,  make  it  probable  that 
she  is  intended  to  cruize  or  commit  hostilities.  If  I  might  describe 
it  in  other  words,  the  11th  section  seems  to  provide  against  the 
case  of  a  ship  manifestly  built  for  warlike  purposes,  carrying  out 
her  own  equipment  for  warlike  purposes, — carrying  it  out  as  if  it 
was  cargo,  and  coupled  with  the  presence  of  sucn  a  number  of 
men  as  distinctly  mark  her  as  a  ship  intended  for  warlike  pur- 
poses. 

Now,  my  Lords,  having  troubled  your  Lordships  with  the 
words  of  the  American  Act,  it  would  be  proper  at  this  stage  of 
the  argument  to  refer  you  to  those  American  authorities,  so  far  as 
we  have  them,  upon  the  construction  of  this  Act  of  Congress,  and 
the  first,  I  believe,  in  point  of  time,  or  veiy  nearly  the  first,  is  a 
case  reported  in  Bee's  American  Admiralty  Reports,  page  76.  I 
should  mention  that  Bee  is  not  the  reporter;  they  are  tiie  de- 
cisions of  an  Admiralty  judge  of  that  name,  of  considerable  repu- 
tation in  America. 

Mr.  Baron  ChannelL — Is  it  the  case  of  Moodie  against  the  ship 
"Brothers'^" 

Sir  Hugh  Cairns, — Yes,  Moodie  against  the  ship  "  Brothers." 
The  question  arose  in  this  way :  A  privateer  had  taken  a  prize ; 
she  was  brought  in  for  adjudication,  and  Mr.  Moodie,  who  was 
,  the  English  Consul,  and  in  whose  name  all  the  proceedings 
during  the  beginning  of  the  war  were  taken,  objected  to  the  con- 
demnation upon  the  ground  that  the  privateer  had  been  fitted  out 
in  a  port  of  the  United  States,  in  contravention  of  the  American 
Act  of  Congress,  which  would  have  made  the  capture  illegal  if  it 
could  have  been  proved.  '*  The  prize,  upon  the  arrival  in  this  port, 
**  was  with  the  cargo  libelled  by  the  British  Consul,  Mr.  Moodie, 
*^  who,  among  other  causes,  alleges  that  the  privateer,''  (the  whole 
of  this  report  is  the  judgment  of  the  Court)  **  was  originally  fitted 
"  out  in  the  port  of  Cliarleston,  or  augmented  in  her  warlike  force, 
'«  contrary  to  the  Act  of  Congress  and  law  of  neutrality  of  nations ; 
"  be  therefore  claims  restitution  of  the  captured  vessel.  The, 
«  claimants  cannot  deny  that  the  privateer  was  originally  fitted, 
««  armed,  or  manned  within  any  of  the  ports  of  the  United  States ; 
**  or  that  she  received  therein  any  augmentation  or  addition 
"  solely  applicable  to  purposes  of  war.  They  produce  a  copy  of 
**  her  commission  from  Leveaux,  and  plead  the  17ih  article  of 
"  the  Treaty  with  France  in  bar  to  the  interference  of  this  Court 
'^  in  this  cause.  Several  exhibits  have  been  filed  to  show  that 
^^  the  captured  vessel  and  cargo  are  British  property,  and  one 
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"  exiiibit  shows  that  tlie  privateer  was  formerly  an  armed  vessel    Ahoumbnt. 
"  ill  the  service  of  the  King  of  Spain,  and  then  mounted  18        ~r" 

*'  guns ;    that  she     was   captured    by    ihe  '  Montiigne/  French        ! ^' 

privateer,  and  brought  as  a  prize  into  this  port,  from  whence 
"  she  afterwards  departed  with  fewer  guns  than  she  had  on  her 
'*  coming  in."  It  was  agreed  between  the  parties  that  certain 
evidence  should  be  taken.  The  Judge  continues,  '^  I  have  already 
"  by  my  decree  in  the  case  of  the  'Courier,'  declared  my  opinion  of 
**  this  privateer,  but  have  reconsidered  the  evidence  with  great  care, 
"  Messrs.  Wallace,  Libby,  Williams,  Carpenter,  and  Weyman,  and 
'^  the  collector,  and  they  all  a;;rce  that  she  was  a  complete  pri* 
"  vateer  when  she  first  arrived  there;  she  had  then  14  guns  on  her 
"  main-deck,  two  cohorns  forward,  and  swivels  on  her  quarter-deck. 
"  They  also  agree  that  she  received  no  augmcntsition  of  force 
"  here;  she  had  been  much  injured  in  her  engagement  wiih  •  La 
*•  ^Montague,'  and  was  compelled  to  take  off  her  quarter-deck. 
**  She  then  went  to  sea,  returned  dismasted,  and  took  a  new 
"  mast"  (that  was  in  an  American  port),  '*  but  none  of  the  wit- 
*^  nesses  saw  any  additional  equipments.  Ingram,  who  worked 
"  on  her,  says  she  had  her  quarter-deck  taken  down,  her  waist 
"  repaired,  and  two  ports  cut  therein ;  that  she  was  an  armed 
"  vessel  when  she  arrived,  and  was  repaired  as  a  privateer.  Tlie 
"  question  then  is  wholly  as  to  the  cutting  of  two  new  ports  when 
"  her  waist  was  repaired.  This  arises  out  of  Ingram's  testimony, 
"  which  is  at  variance  with  that  of  Williams,  Libby,  and  Car- 
**  penter,  and  positively  contradicted  by  the  oath  of  the  claimants, 
"  who  swear  that  the  repairs  she  received  in  this  port  were  necessary 
"  to  her  safety  of  sailing,  but  not  at  all  applicable  to  war/*  The 
learned  Judge  was  convinced  that  that  was  the  issue  to  be  decided 
upon  the  evidence,  whether  the  repairs  or  equipments  she  had 
received  were  at  all  applicable  to  war.  "  They  say  that  she 
'*  actually  went  to  sea  with  fewer  guns  than  she  had  when 
'*  she  arrived  as  a  prize.  Admitting  then,  for  the  sake  of  recon- 
^'  ciling  Ingram's  testimony  with  that  of  the  other  witnesses,  and 
"  with  this  oath  of  the  claimants,  that  two  of  her  ports  in  the 
''  waist  were  altered,  this  will  not  amount  to  any  additional  equip- 
*'  ments,  nor  can  it  be  considered  as  a  breach  of  neutrality.  If  a 
"  prosecution  had  been  instituted  under  the  Act  of  the  5th  of 
**  June  no  forfeiture  could  have  been  adjudged  for  so  trifling  an 
"  alteration.  Upon  the  whole  I  retain  my  opinion,  and  that 
"  upon  mature  deliberation.  I  therefore  admit  the  relevancy  of 
"  the  plea  in  bar."  Of  course  it  is  no  part  of  my  business  to  con- 
sider whether,  upon  the  facts  before  that  learned  Judge,  he  was 
right  or  wrong  in  his  conclusion  as  to  the  facts ;  all  I  refer  to  the 
case  for  is  this ;  the  parties  thought  and  the  Judge  thought  that 
that  which  he  had  to  determine  was,  were  there  equipments  put 
on  board  the  ship  in  an  American  port  solely  applicable  to  war  or 
not ;  he  thought  there  were  not.  That  was  what  he  thought  was 
the  construction  of  the  Act  and  the  matter  he  had  to  consider, 
and  with  that  accordingly  he  dealt  in  the  way  I  have  men- 
tioned. 
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Aboumekt.        My  Lords,  I  ought  to  say   (your  Lordships  will  pardon  me 
"~        for   it),   that  I  omitted   before   I   commenced   these    American 

\ ^'      cases   to   give    your   Lordships  the  reference  which  I  promised 

to  do,  namely,  to  the  authority  upon  international  law,  show- 
ing this,  that  the  rules  laid  down  by  Washington's  government 
and  the  American  Act  of  Congress,  were  declaratory  of,  and  in 
accordance  with,  the  antecedent  rules  of  international  law.  I 
promised  to  give  your  Lordships  that  authority  as  a  justification 
for  my  referring  to  those  rules,  which  otherwise  perhaps  would  not 
have  been  relevant  to  the  argument ;  that  is  laid  down  in  the 
clearest  way  by  Chancellor  Kent  in  the  same  book  to  which  I  re- 
ferred before.  I  refer  to  the  marginal  paging  122.  He  says, 
"  The  Government  of  the  United  States  was  warranted  by  the 
^^  law  and  practice  of  nations  in  the  declarations  made  in  1793  of 
*^  the  rules  of  neutrality,  which  were  particularly  recognized  as 
"  necessary  to  be  observed  by  the  belligerent  powers  in  their  in- 
**  tercourse  with  this  country/'  Those  are  the  rules  of  1793 
which  I  mentioned.  **  These  rules  were  that  the  original  arming 
"  or  equipping  of  vessels  in  our  ports  by  any  of  the  powers  at 
^^  war  for  military  service  was  unlawful,  and  no  such  vessel  was 
^'  entitled  to  an  asylum  in  our  ports.  The  equipment  by  them  of 
"  Government  vessels  of  war,  in  matters  which,  if  done  to  other 
**  vessels,  would  be  applicable  equally  to  commerce  or  war,  was 
"  lawful.  The  equipment  by  them  of  vessels  fitted  for  merchan- 
*^  dise  and  war,  and  applicable  to  either,  was  lawful ;  but  if  it 
"  were  of  a  nature  solely  applicable  to  war,  it  was  unlawful. 
^  And  if  the  armed  vessel  of  one  nation  should  depart  from 
"  our  jurisdiction,  no  arrtied  vessel,  being  within  the  same, 
^  and  belonging  to  an  adverse  belligerent  power,  shall  de- 
**  part  until  24  hours  after  the  former  without  being  deemed 
"  to  have  violated  the  law  of  nations.  Congress  have  repeat- 
'^  ediy  by  statute  made  suitable  provision  for  the  support 
"  and  due  observance  of  similar  rules  of  neutrality,  and  given 
"  sanction  to  the  principle  of  them  as  being  founded  in  the 
*'  universal  law  of  nations.  It  is  declared  to  be  a  misdemeanor." 
And  then  Mr.  Kent  goes  on  to  recite  the  Foreign  Enlistment  Act 
of  Congress,,  which  I  have  already  referred  to,  reciting  it  in  this 
way,  that  this  was  an  instance  of  Congress  being  supported  by 
municipal  regulation  for  the  observance  of  those  rules  of  neutrality 
which  have  been  justified  by,  and  have  been  founded  upon,  the 
principles  of  international  law. 

My  Lords,  that  is  an  authority  I  said  would  connect  as  I 
thought  in  your  Lordships'  minds  the  whole  chain  which  I  have 
given,  first  the  declaration,  and  then  the  Act  of  Congress,  showing 
that  this  declaration  and  this  Act  of  Congress  were  simply  an 
affirmance  of  the  rule  of  international  law  ;  and  I  think  I  might 
pause  for  a  moment  there  to  observe,  that  perhaps  now  at  this 
stage  of  the  argument  I  might  be  in  a  position  to  advert  to  a 
suggestion  which  fell  from  Mr.  Baron  Bramwell,  when  he  asked  me 
whether  I  proposed  to  consider,  upon  the  rule  of  international  law 
alone  as  apart  from  municipal  law,  the  case  that  might  be  put  of  two 
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ships  leaving  a  neutral  port,  the  one  unarmed  and  unequipped  for    AiiauMsirr. 

war,  and  the  other  having  on  board  arms  and  warlike  equipments,        

proposed  to  be  afterwards  transferred  to  the  first.  The  answer  ^!!l^^* 
I  should  give  to  that  ia  this  :  The  definition  in  these  rules  of  the 
principle  of  international  law  is  clear  and  express.  The  gist  of 
the  whole  is  doing  the  act  which  is  prohibited  within  the  neutral 
territory.  The  act  prohibited  is  the  equipment  of  the  ship,  which 
means  putting  equipments  into  their  place  upon  the  ship :  no  other 
act  is  prohibited,  and  no  other  act  can  be  brought  within  the  scope 
of  the  act  so  defined.  That  may  be  an  extreme  case,  and  I  will 
deal  with  extreme  cases  by  and  bye,  and  show  your  Lordships 
what  extreme  cases  there  are  upon  all  sides  upon  a  question 
of  this  kind.  However,  if  it  be  an  extreme  case  1  say  it  is  not  in 
my  humble  judgment  contrary  to  the  principles  of  international 
law  to  send  out  an  unarmed  ship  from  a  neutral  port,  a  ship  un- 
armed and  unequipped  for  any  hostile  purpose,  using  those  terms 
as  I  have  explained  them,  and  either  along  with  her,  or  after  her, 
or  before  her,  sending  out  of  that  same  port  another  ship  with 
those  articles  on  board  called  contraband  or  munitions  of  war, 
though  the  object  may  be  in  [a  foreign  port  or  on  the  high  seas 
or  anywhere  else  out  of  the  neutral  jurisdiction  to  transfer  the 
one  from  the  other  and  to  put  the  contents  of  the  second  ship  on 
board  of  the  first  ship.  It  is  one  of  those  matters  which  leaves 
entirely  every  rule  of  international  law  unviolated.  The  neutral 
territory  is  not  violated — nothing  issues  out  of  the  neutral  terri* 
tory  in  a  position  which  can  be  called  a  position  for  committing 
hostilities.  There  must  be  an  act  done  in  that  which  is  unneutral 
ground,  either  the  high  seas  or  the  hostile  territory,  and  there  it  is 
that  the  right  of  the  belligerent  comes  in  to  prevent  and  intercept 
that  act  being  done,  if  the  belligerent  desires  to  do  it. 

Mr.  Baron  BramwelL — No  doubt  directly  the  two  vessels  get 
oat,  the  one  that  is  to  receive  the  armament  and  the  other  that 
has  the  armament  on  board,  both  being  defenceless,  both  might  be 
taken  by  the  belligerent,  they  would  have  no  rights  or  privileges; 
but  if  that  is  not  a  breach  of  the  law  it  certainly  looks  very  like 
an  evasion. 

Lard  Chief  Baron. — ^The  answer  may  be  that  there  is  no  equit- 
able construction  of  a  penal  Statute. 

Sir  Huffh  Cairns. — The  moment  it  is  said  it  is  an  evasion,  the 
case  is  conceded. 

Mr.  Baron  BramwelL — The  word  **  evasion  "  has  two  meanings. 
You  may  evade  a  positive  enactment ;  for  instance,  if  an  Act  says 
that  a  man  receiving  100/.  a  year  shall  pay  income  tax,  he  may 
evade  that  by  returning  his  income  at  99Z.  19^.  life/.  But  when 
you  have  not  a  vmtten  law,  but  law  depending  upon  principle, 
where  you  may  say  there  is  no  law  but  the  spirit  of  law ;  if  you 
talk  about  evading  that  you  infringe  it. 

Lord  Chief  Baron. — That  would  be  true,  and  is  true,  in  the  case 
of  many  Acts  of  Parliament  which  are  prohibitory,  and  which 
receive  a  construction  from  the  Courts  according  to  theit  spirit — 
no  doubt  about  that.    But  the  moment  you  come  to  a  question  of 
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AttQDMBMT.  crime,  you  must  be  within  the  very  words  of  the  Act,  It  will 
7^"  not  do  to  say  you  are  doing  that  which  is  as  bad;  it  may  be  as 
y*      bad  but  it  is  not  the  thing. 

Sir  Huffh  Cairns. — A  muUo  fortiori  where  you  are  dealing  with 
that  which  is  made  a  crime  by  Act  of  Parliament  in  certain  cir- 
cumstances,  but  which  is  iio  malum  in  se. 

Mr,  Baron  Bramwell — I  do  not  like  to  anticipate  your  argu- 
ment; but  I  was  addressing  myself  to  the  state  of  things  which 
1  thought  your  remark  was  directed  to. 

Sir  Hugh  Cairns, — I  did  not  misunderstand  your  Lordship's 
observation,  but  I  was  following  for  a  moment  the  point  put  by 
the  Chief  Baron.  I  understood  Mr.  Baron  Bramwell  to  dis- 
tinguish between  an  offence  to  be  brought  under  the  municipal  law, 
where  he  would  at!;ree  it  must  be  brought  legally  within  the  words, 
and  an  offence  which  is  supposed  to  be  one  by  international  law 
where,  according  to  Mr.  Baron  Bram well's  suggestion,  there  might 
be  a  larger  latitude  and  a  larger  scope. 

Mr,  Baron  Bramwell,— *\  am  rductant  to  interrupt  you  by  any 
lengthened  statement;  but  I  did  not  intend  to  propound  any 
opinion ;  I  only  wished  you  to  address  yourself  to  that  point.  As 
it  strikes  me  it  is  doubtful,  but  what  I  should  like  information 
upon  would  be  this,  Does  international  law  prohibit  what  is  (one 
really  cannot  disguise  it)  a  quibble  in  practice^  that  two  vessels 
may  lie  side  by  side,  may  wait  for  a  fog,  may  slip  out,  and  when 
about  three  or  four  miles  from  shore,  that  which  was  an  unarmed 
vessel  may  become  an  armed  vessel,  and  may  immediately  commit 
hostilities  against  the  belligerent? 

Sir  Hugh  Cairns. — 1  quite  understand  your  Lordship  as 
putting  this  matter  to  test  the  rule  of  international  law ;  but 
observe  how  wide  we  get  the  moment  we  pass  the  letter  of  the 
international  law,  just  as  we  do  the  moment  we  pass  the  letter  of 
the  municipal  law;  because  another  case  might  be  put  which  would 
come  very  near  that  which  your  Lordship  has  supposed.  Suppose 
that  a  belligerent  having  got  a  vessel  wholly  unarmed  and  wholly 
unsuitable  for  war,  without  equipment,  wishes  to  have  her 
equipments  put  on  board,  and  suppose  that  belligerent  sends  the 
ship  which  is  so  intended  to  be  dealt  with,  in  safety,  having  escaped 
capture,  and  anchors  her  inside  the  three  miles  of  neutral  territory, 
waits  till  the  equipment  (which  clearly  so  long  as  it  is  in  prepara- 
tion upon  the  neutral  dry  ground,  is  simply  in  the  character  of 
munitions  of  war,  and  contraband  of  war)  is  ready,  waits  till  that  is 
shipped,  then  drops  outside  the  neutral  line  just  immediately  before 
an  outcoming  ship  which  takes  the  contents  of  the  other  on  board ; 
there  is  a  case  where  you  have  not  an  attempt  at  doing  any  act 
within  the  neutral  territory  with  regard  to  the  ship  waiting  for 
equipment,  and  yet  the  consequences  are  exactly  the  same, 
the  same  process  is  performed  as  in  the  other  case,  and  it 
might  be  said  that  is  against  the  statute,  but  no  one  would 
contend  for  a  moment  that  it  was  against  the  law.  I  refer 
simply,  at  present  (I  will  return  to  them  before  I  have  done), 
to  extreme  cases  which  may   be  supposed  in   a   matter  of   this 
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kind.     At  present  I  merely  take  leave  to  suggest,  by  way  of  Aboumbmt. 

answer  to  the  suggestion  of  his  Lordship^  that  upon  these  rules        

of  international  law  to  which  I  have  referred,  and  the  American  *!!_^' 
declaration*  they  are  rules  of  positive  law,  so  far  as  they  go;  they 
are  rules  of  positive  law  not  to  be  extended  beyond  the  expres- 
sions in  them  ;  and  it  is  no  doubt  owing  to  the  very  circumstance 
of  the  neutral  territory  being  divided  by  a  sharp  line  and  things 
being  h\wful  outside  of  it  which  are  not  lawful  within  it,  that  the 
whole  principle  and  reasoning  of  cases,  like  that  before  Lord 
Stowell  of  the  **'l'wo  Brother?,"*  assume  that  arbitrary  cases  will 
arise  and  must  arise,  where,  upon  one  side  of  the  line  you  will  bo 
safe,  and  where,  on  the  other  side  of  the  line,  you  will  be  inisafe, 
and  that  a  sharp  line  must  be  drawn  clearly  as  the  dividing  line 
between  the  two  classes  of  cases. 

Having  by  your  Lordships'  permission  turned  aside  for  a  mo- 
ment to  supply  that  authority  from  Kent's  book,  I  now  return  to 
the  next  case  upon  this  Act  in  the  American  authorities.     There 
was  a  trial  for  a  misdemeanor  under  this  Act  in  the  year  1795, 
of  a  Frenchman  named  Guinet  reported  in  Wharton's  American 
State  Trials,  page  93,  and  before  referring  to  any  expressions 
found  in  that  report,  I  may  tell  your  Lordships  that  there  were  in 
that  case  two  questions  which  arose,  the  one  was  whether  there 
was  an  equipment  within  the  terms  of  the  Act  of  Conj^ress  within 
the   American  jurisdiction ;  the  other  was  whether  there  was  an 
intent  on  the  part  of  Guinet,  the  prisoner,  to  join  in  using  the 
ship  as  a  privateer.     As  the  facts  came  out  and  were  held  by  the 
jury  lo  have  been  proved,  it  was  clear  to  demonstration  that  the 
equipment  was  an  equipment  which  made  the  ship  an  armed  ship 
ready  to  commit  hostilities  before  she  left  the  American  jurisdic- 
tion ;  therefore  no  question  arose  as  to  an  equipment  not  of  a  war- 
like character.     The  case  woidd  be  no  authority  upon  that  point, 
nor  do  I  believe  there  is  any  authority  either  in   America  or  in 
this  country  upon  that  point.  The  other  part  of  the  case  depended 
upon  the  evidence,  which  I  will  not  refer  to  at  any  length,  to  show 
that  Guinet  was  a  person  knowingly  acting  for  the  purpose  of 
joining  in  the  cruize  of  this  privateer,  and  using  her  as  an  armed 
vessel.     The  indictment  was  that  he  was  concerned  in  furnishing, 
fitting   out,  and  arming  a  certain   vessel  or  ship  called  ^^Les 
**  Jumcaux "  lying  at  the  port  of  Philadelphia.      And   the  evi- 
dence upon  the  point  is  stated  thus  at  page  95.     The  Master 
Warden  it  appears,  who  was  a  sort  of  custom  house  officer,  went 
to  examine  the  ship.     **  The  Master  Warden  found  the  vessel  in 
**  great  forwardness,  her  20  ports  open,  her  upper  deck  changed, 
"  fee,  and  four  iron  guns  on  carriages,  with  two  swivels  were 
"  lying  on   the  adjoining  wharf.    He  therefore  desired  the  car- 
"  penter  to  desist  from  working  any  further  on  the  vessel,  and 
"  made  a  report  on  the  subject  to  the  Secretary  at  War;  who 
"  directed  that  all  the  recent  equipments  of  a  warlike  nature 
"  should  be  dismantled  and   the  vessel  restored  to  the  state  in 
"  which  she  was  when  she  arrived.     The  Master  Warden  accord- 
•*  ingly  caused  the  portholes  to  be  shut  up,  and  even  refused  to 
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**  before  she  left  the  port  a  witness  said  he  saw  four  guns  in  her 

ist Day,  a  hatchway;  the  carpenter  who  repaired  her  said  she  carried 
'^  with  her  from  the  wharf  the  four  guns  and  two  swivels  that  she 
^^  brought  in ;  and,  according  to  the  custom  house  entiy,  she 
^^  sailed  from  the  city  in  ballast,  having  nothing  in  her  hold  but 
"  provisions,  water-casks,  and  wood,  for  the  ships'  use/'  That  is 
the  way  the  owner  had  entered  her  clearance  at  the  custom  house; 
she  was  sailing  with  provisions,  water-casks,  and  wood,  for  the  ship  s 
use.  Then  *'  It  appeared  likewise  that  she  came  to  at  Wilmington  ;*' 
(also  within  the  jurisdiction)  ^'  that  an  apprentice  to  the  pilot  on 
"  board  of  her  wa$  left  behind,  in  order  to  carry  on  board 
^'  some  guns,  cordage,  and  bedding;  that  accordingly  he,  in 
"  company  with  his  master"  (who  had  returned  from  Wilmington), 
"  piloted  the  vessel,  and  two  black  boys  carried  and  delivered 
^'  on  board  three  or  four  carriage  guns ;  that  the  witness  (who 
'^  did  not  go  on  board)  saw  no  appearance  of  other  guns,  which  he 
"  could  have  done,  though  it  was  dark,  had  there  been  port  holes 
"  and  the  guns  run  out ;  that  the  pilot  boat  returned  to  Phila- 
"  delphia  the  same  night  for  the  purpose  of  carrying  to  the  ship 
"  some  of  her  crew,  and  two  or  three  hogsheads ;  that  the 
"  hogsheads  were  put  on  board  the  pilot  boat  the  next  day,  and 
"  being  there  opened  were  found  to  be  filled  with  a  numlier  of 
"  little  kegs,  the  contents  of  which  were  unknown.  That  at  the 
''  same  time  20  or  30  muskets,  a  number  of  lanterns,  cans,  &c., 
"  were  put  on  board;  that  the  whole  of  this  transaction  took 
*'  place  in  the  night  time,  between  10  and  11  o'clock ;  and  that 
"  during  the  same  night  the  pilot  boat  with  thre^  or  four 
**  Frenchmen  on  board  pushed  from  the  wharf  and  sailed  down  to 
"  Wilmington,  where  the  vessel  still  lay;  that  the  things  brought 
"  in  the  pilot  boat  being  put  on  board  the  ship,  she  got  under 
"  weigh  and  proceeded  to  Reedy  Island ;  that  there  were  then 
"  between  30  and  40  persons  on  board ;  that  the  witness  could 
"  not  perceive  that  she  had  any  guns  or  gun  carriages  on  deck, 
«'  though  this  might  be  owing  to  its  being  dark ;  that  the  vessel 
"  dropped  down  to  Newcastle  and  the  pilot  boat  was  again  sent 
«*  to  Philadelphia  by  order  of  an  officer  (as  it  would  seem)  belonging 
**  to  the  vessel,  who  met  the  witness  there,  and  between  9  and  10 
'*  o'clock  at  night  they  put  one  or  two  trunks  and  a  large  box  on 
"  board  the  pilot  boat  at  South  Street  wharf;  that  there  were  then 
"  lying  on  the  wharf  six  guns  without  carriages,  which  Guinet  told 
"  the  witness  he  must  take  on  board  the  pilot  boat  at  12  o'clock  at 
''  night ;  that  the  masts  were  so  weak  that  the  witness  was  at  first 
**  afraid  to  undertake  it, — he  went,  however,  to  borrow  a  runner 
"  and  tackle  from  an  adjoining  sloop.  That  Guinet  concluded  to 
*'  postpone  heaving  the  guns  into  the  boat  till  the  next  evening; 
"  and  in  the  intermediate  time  the  Marshal  seized  the  guns 
•*  and  boat,  and  apprehended  the  parties."  The  arguments  of 
counsel  on  both  sides  are  given,  and  I  observe  that  the  District 
Attorney  for  the  States,  that  is  as  we  should  say,  the  counsel  for 
the  Crown,  is  said  to  contend  that  "  there  is  evidence  that  the 
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''  vessel  sailed  from  the  port  with  tlie  guns  that  she  brought  into  ABotnuENT. 
"  port ;  that  four  other  guns  with  military  stores  were  afterwards 
*^  put  on  board  of  her,  and  that  she  had  a  crew  of  30  or  40  per- 
<*  sons  ;  it  is  arming  a  vessel  when  arms  are  put  on  boards  she 
'^  being  on  her  passage,  and  it  cannot  be  material  that  those  arms 
^'  should  be  arranged  in  a  particular  manner/'  Then  he  ad- 
dressed himself  to  the  question  of  design  and  of  intent,  which  of 
course  would  depend  upon  the  facts  proved  against  Mr.  Guinet, 
which  I  have  nothing  at  present  to  say  to. 

Mr.  Baron  ChannelL — Guinet  was  convicted,  I  think. 

Sir  Hugh  Cairns, — Yes,  he  was  convicted,  my  Lord.  In  pursuing 
his  argument  the  District  Attorney  says,  <^  being  converted  from  a 
«  merchant  vessel  carrying  a  few  guns  for  self  defence  into  a  pri- 
''  vateer  armed  for  hostilities,  it  is  clearly  an  original  outfit  within 
^<  the  me^ining  of  the  law/' — it  is  clearly  an  original  outfit  within 
the  meaning,  and  of  course  such  an  outfit  as  would  be  sufiicient  if 
it  had  taken  place  for  the  first  time.  Then  Mr.  Justice  Paterson  in 
charging  the  jury  says  this, — *^  Much  has  been  said  upon  the  con- 
<'  struction  of  the  third  and  fourth  sections  of  the  Act  of  Congress, 
^  but  the  Court  is  clearly  of  opinion  that  the  third  section  was 
"  meant  to  include  all  cases  of  vessels  armed  within  our  ports  by 
^'  one  of  the  belligerent  powers  to  act  as  cruizers  against  another 
"  belligerent  power  in  peace  with  the  United  States.  Converting  a 
^  ship  from  her  original  destination  with  intent  to  commit  hostilities, 
•*  or  in  other  words,  converting  a  merchant's  ship  into  a  vessel  of 
'^  war,  must  be  deemed  an  original  outfit "  (that  of  course  means 
converting  it  within  the  jurisdiction),  "  for  the  Act  would  other- 
'^  wise  become  nugatory  and  inoperative.  It  is  the  conversion 
'<  from  the  peaceable  use  to  the  warlike  purpose  that  constitutes 
*^  the  offence."  It  is  the  conversion  which,  again  I  say,  must 
mean  a  conversion  within  the  dominion  of  the  State.  Then  he 
says,  "  The  vessel  in  question  arrived  in  this  port  with  a  cargo 
**  of  coffee  and  sugar  from  the  West  Indies,  and  so  appears  to 
^  have  been  employed  by  her  owner  with  a  view  to  merchandise 
"  and  not  with  a  view  to  war.  The  inquiry  therefore  is  limited 
"  to  this  consideration,  whether  after  her  arrival  she  was  fitted 
**  out  in  order  to  cruize  against  any  foreign  nation  at  peace  with 
^  the  United  States.  It  is  true  she  left  the  port  with  only  four 
*'  guns,  the  number  that  she  had  brought  into  the  port,  but  it  is 
"  equally  true  that  when  she  had  dropped  to  some  distance  below 
'^  she  took  on  board  three  or  four  guns  more,  a  number  of  muskets, 
"  water  casks,  &c.,  and  it  is  manifest  that  other  guns  were  ready 
'^  to  be  sent  to  her  by  the  pilot  boat.  These  circumstances 
^  clearly  prove  a  conversion  from  the  original  commercial  design  of 
'*  the  vessel  to  a  design  of  cruizing  against  the  enemies  of  France, 
'*  and  of  course  against  a  nation  at  peace  with  the  United  States, 
**  since  the  United  States  are  at  peace  with  all  the  world." — Then 
he  says  that  it  cannot  be  contended  that  the  articles  put  on 
board 'were  articles  of  merchandise,  for  if  that  had  been  the  case 
they  would  have  been  mentioned  in  the  clearance  at  the  custom 
house;  therefore  there  could  be  no  doubt  as  to  the  character 
of  the  equipments  put  on  board.    *'  If  they  were  not  to  be  used 
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"  be  used  for  war.     No  man  would  proclaim  on  the  house  top 

ist  Day,  tg  ^jj^j  |j^  intended  to  fit  out  a  privateer :  the  intention  must  be 
**  collected  from  all  the  circumstances  of  the  transaction,  which 
^^  the  jury  will  investigate  and  on  which  they  must  decide.  But  if 
'*  they  are  of  opinion  that  it  was  intended  to  convert  this  vessel  from 
"  a  merchant  ship  into  a  cruizer,  every  man  who  was  knowingly  con- 
**  cerned  in  so  doing  is  guilty  in  the  contemplation  of  the  Taw  '* — 
that  means,  that  if  it  was  intended  to  convert  her  from  a  merchant 
ship  into  a  cruizer  within  the  jurisdiction*  It  is  absurd  to  think 
there  would  be  any  other  offence. 

The  purpose  for  which  I  refer  to  this  case  is  this;  I  do  not,  of 
course,  care  for  it  at  all  with  regard  to  the  question  of  intent, — I 
mean  the  intent  of  using  for  one  belligerent  against  another ;  for 
the  latter  part  of  the  case,  which  I  have  not  come  to,  will  depend 
upon  the  evidence  in  each  particular  case.  I  refer  to  that  case  for 
this  other  purpose.  Here  was  a  case  in  which,  if  the  argument 
which  has  been  suggested  on  the  other  side,  (for  the  argument, 
of  course,  I  have  not  heard,)  were  to  prevail,  the  C!ourt  and  all 
the  counsel  were  occupying  themselves  in  the  most  unnecessary 
and  superfluous  way  it  is  possible  to  imagine.  If  the  argument 
upon  the  'other  side  is  right,  namely  that  if  you  equip  in  any 
way,  and  to  any  extent  whatever  within  the  dominion  a  ship  as 
to  which  there  is  an  intent  at  some  other  time  and  at  some  other 
stage  to  convert  her  into  a  vessel  of  war,  or  to  make  her  a 
vessel  of  war,  you  commit  an  offence,  what  on  earth  was  the 
use  of  the  elaborate  evidence  which  was  produced  here,  and  the 
elaborate  consideration  which  the  learned  Judge  gave  to  the 
evidence  to  show  that  the  equipment  in  this  case  was  of 
a  warlike  nature;  because  that  is  the  point  which  all  parties 
addressed  themselves  to  consider.  They  took  it  by  stages.  They 
said,  it  is  true  she  has  not  the  guns  on  board  when  she  is  in 
port,  but  she  drops  down  and  she  gets  the  guns  on  board  at 
another  port  within  the  jurisdiction,  and  so  also  other  equip- 
ments which  are  of  a  warlike  character.  But  no  person  denied 
that  during  her  stay  in  the  United  States,  she  had  been,  in  the 
general  course  of  equipment  equipped  not  of  a  warlike  character; 
those  warlike  equipments  were  superadded  to  the  rest:  and  at 
length  the  Judge  and  all  the  counsel  agreed  to  take  tlie  case  as 
turning  upon  that,  whether  there  had  been,  using  the  words  of 
the  Judge,  a  conversion  of  the  ship  into  a  ship  of  war,  by  virtue  of 
those  equipments.  I  say  all  that  was  perfectly  idle,  if  any  kind  of 
equipment  was  meant,  not  of  a  warlike  character,  but  as  to  which 
there  was  an  intent  afterwards  to  use  it  for  warlike  purposes.  I 
say  that  that  is  not  the  construction,  and  I  say  that  it  was  not 
assumed  to  be  the  construction  in  the  trial  of  Guinet,  otherwise 
one-half  of  the  trouble  which  was  bestowed  upon  the  trial  would 
have  been  thrown  away. 

My  Lord,  there  is  one  more  American  case  upon  this  point, 
to  which  I  would  beg  leave  to  refer,  namely,  the  case  of  the 
United  States  against  Quincy,  which  is  printed  at  the  end  of  the 
volume  before  yow  Lordships,  at  page  62  of  the  Appendix. 
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There  is  a  very  long,  and  not  quite  an  accurate  marginal  note  of   Aboumbnt. 

the  case,  and  1  think  your  Lordships  will  more  readily  follow        

what  was  the  point  actually  raised  and  decided,  by  my  referr-  ^!Ul^' 
ing  you  to  the  part  of  Report  itself.  Your  Lordships  will  find 
the  indictment  and  the  twelve  counts  which  the  matter 
turned  upon  at  page  64.  ^'  The  jurors  presented  that  Quincy, 
"  within  the  limits  of  the  United  States  and  the  jurisdiction 
**  of  the  United  States,  was  knowingly  concerned  in  the  fitting 
"  out  of  a  certain  vessel  called  the  ^  Bolivar '  with  the  intent 
"  that  that  vessel  should  be  employed  in  the  service  of  a  foreign 
"  people,  &a,"  in  hostilities ;  and  the  allegation  was,  that  he 
was  knowingly  concerned  in  the  fitting  out  of  this  vessel — those 
were  the  words  used.  Then  the  evidence  which  was  given,  your 
Lordships  will  find  at  page  65.  The  ^^  Bolivar  "  was  originally 
a  Maryland  pilot  boat  of  60  or  70  tons.  Evidence  is  given  of  the 
repairing  and  fitting  out  of  this  schooner  in  the  port  of  Baltimore. 
The  work  was  done  at  the  request  of  Henry  Armstrong  and  of 
the  defendant,  who  superintended  the  same ;  she  was  fitted  with 
sails  and  masts  larger  than  was  required  for  a  merchant  vessel; 
and  she  was  altered  in  a  manner  to  suit  her  for  carrying  pas- 
sengers, and  with  a  port  for  a  gun.  '^  It  was  in  proof  that  the 
"*  Bolivar'  sailed  from  Baltimore  for  Sl  Thomas  on  the  27th  of 
^^  September  1827,  having  gn  board  provisions,  f32  water  casks, 
*'  1  gnn  carnage  and  slide,  a  box  of  muskets,  and  13  kegs  of  gun- 
**  powder;  and  after  a  bond  had  been  given  by  John  M.  Patterson 
"  as  master,  and  Stiles  and  Victor  Valette  of  Baltimore  as  owners, 
''  not  to  commit  hostilities  against  the  subjects  or  property  of 
^*  any  prince  or  state,  or  of  any  colony,  district,  or  people  with 
"  whom  the  United  States  were  at  peace " — a  bond,  therefore, 
that  must  have  provided,  upon  the  footing  of  either  the  10th  or 
the  11  th  section  of  the  American  Act,  either  that  she  was  an 
armed  vessel,  or  that  she  was  a  vessel  manifestly  adapted  for 
warlike  purposes,  of  which  the  cargo  consisted  of  munitions  of 
war,  and  as  to  which  there  was  evidence  by  the  number  of  per- 
sons on  board,  or  otherwise,  that  she  was  so  intended.  The 
bond  must  have  proceeded  upon  that  footing.  Now,  my  Lord, 
let  me  stop  there  for  the  purpose  of  showing  that  after  that  state- 
ment of  the  evidence  there  is  not  to  be  found  in  that  case  that 
which  would  make  it  an  authority  for  the  Crown  in  this  case,  as  is 
suggested  in  moving  for  this  rule,  because  this  is  a  case  which,  from 
what  I  have  read,  proceeded  upon  the  assumption,  upon  the  coinmon 
ground,  that  there  was  a  fitting  out  peculiarly  adapted  for  warlike 
purposes,  that  is  to  say,  a  fitting  out  of  a  distinctive  character, 
namely,  a  port  for  a  gun  cut  and  made,  a  gun-carriage  and  slide  on 
board,  and  munitions  of  war  on  board  in  the  shape  of  gunpowder 
and  musketry.  There  was,  therefore,  a  fitting  out  in  the  first  place, 
and  that  a  fitting  out  of  that  distinctive  character  which  would  be 
suitable  for  a  man-of'-war,  and  not  suitable  for  anything  else. 
Now,  my  Lords,  what  was  the  point  which  was  argued  in  that 
case  ?  The  point  your  Lordships  will  find  to  be  this.  There 
was  an  ingeniom  argument  alleged  by  counsel  for  the  prisoner. 
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ARGuifBNT.  that  because  the  American  Act  vfhen  speaking  of  the  prin- 
iBtl)a  ^'P^^  offence,  defined  the  principal  offence  to  be,  if  any 
! person  shall  equip  and  arm,  fit  out  and  arm,  for  any  war- 
like purpose,  therefore,  said  the  counsel  for  the  prisoner,  the 
secondary  offence  of  being  concerned  in,  &c.,  cannot  be  com* 
mitted  unless  you  can  show  that  he  was  concerned  in  fitting  out 
and  arming.  There  must  be  both — ^both  must  combine.  It  will 
not  be  sufficient  to  show  a  fitting  out  even  for  warlike  purposes ; 
there  must  be  not  only  a  fitting  out,  but-  a  fitting  out  and  arming. 
Then  a  great  deal  of  consideration  was  given  to  the  Act  upon 
that  point,  and  the  Court  arrived  at  the  conclusion,  rather  a 
faulty  conclusion,  I  should  say,  that  it  assumed  that  it  might  well 
be  that  if  you  were  indicting  the  person  who  may  be  called  the 
principal,  that  is  to  say,  the  person  who  was  actually  fitting  out, 
&c.,  you  would  have  to  show  as  against  him,  that  he  both  fitted 
out  and  armed,  but  that  if  you  were  indicting  a  person,  the 
accessory  in  the  second  degree,  it  would  be  sufficient  to  show 
with  regard  to  him,  either  that  he  was  concerned  in  the  fitting 
out  or  in  the  arming ;  but  the  decision  did  not  touch  the  point 
which  I  am  endeavouring  to  bring  before  your  Lordships, 
and  the  only  point  which  could  make  it  material  to  the  present 
case,— namely,  it  did  not  show  or  attempt  to  suggest  tliat  any 
fitting  out  short  of  a  fitting  out  wlych  would  be  the  distinctive 
fitting  out  of  a  vessel  of  war  would  be  sufficient  to  constitute  an 
offence  under  the  Act  of  Congress. 

The  way  in  which  the  question  was  brought  before  the  Court 
was  this.  Certain  directions  of  the  jury  were  moved  for,  which 
seems  to  have  been  the  habit  of  the  American  Courts,  and  the  de- 
fendant moved  the  Circuit  Court  that  this  direction  should  be  given 
to  the  jury, — "  That  if  the  jury  believe  that  when  the  *  Bolivar'  left 
<'  Baltimore,  and  when  she  arrived  at  St.  Thomas,  and  during  the 
*'  voyage  from  Baltimore  to  St.  Thomas  she  was  not  armed,  or 
*^  at  all  prepared  for  war,  or  in  a  condition  to  commit  hostilities, 
"  the  verdict  must  be  for  the  traverser."  I  pass  over  2,  3, 
and  4,  which  relate  to  a  different  matter,  and  then  at  the  bottom 
of  page  66,  the  counter  direction  which  the  counsel  for  the 
United  States  moved  for,  was  this,  "That  if  the  jury  found  from 
"  the  evidence  that  the  traverser  was  within  the  district  of  Maryland 
*«  knowingly  concerned  in  the  fitting  out  of  the  privateer  'Bolivar,' 
"  alias  *  Les  Damas  Argentinas '  with  intent  that  such  vessel 
*«  should  be  employed  in  the  service  of  the  United  Provinces  of 
"  Bio  de  la  Plata  to  commit  hostilities,  or  to  cruize  and  to  commit 
*^  hostilities,"  &c.,  *'  then  the  traverser  has  been  guilty  of  a  viola- 
*«  tion  of  the  3rd  section  of  the  Act  of  Congress  of  the  20th  April 
"  1818,  which  punishes  certain  offences  against  the  United  States, 
"  although  the  jury  should  further  find  that  the  equipments  of 
"  the  said  privateer  were  not  complete  within  the  United  States, 
'<  and  that  the  cruize  did  not  actually  commence  until  men  were 
"  recruited  and  further  equipments  were  made  at  the  island  of 
**  St.  Thomas,  in  the  West  Indies ;  and  should  further  find  that 
"  the  '  Bolivar,'  on  her  voyage  from  Baltimore  to  St.  Thomas, 
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"  bad  no  large  gun,  no  flints,  nor  any  cannon  or  musket  balls,   Aboumxvt. 

"  and    that  the  muskets   and    sabres  were,  during  the  voyage,        -— 

'*  nailed  up  in  boxes.*'     Therefore  the  whole  thing  assumes  that      ^^    *^' 

the  jury  are  to  find  that  there  was  a  fitting  out.     That  was  the 

foundation  of  the  case.     Neither  direction  could  be  available  or 

could  be  required  unless  the  jury  were  to  find  that  there  was  a 

fitting  out.     The  question  of  what  fitting  out  meant  upon  the 

construction  of  the  Act  of  Congress  was  not  argued,  and  could 

DOt  have   been  argued,  for  this    manifest    reason,  that  those 

whose  duty   it  would  have  been   to   contend   that  fitting  out 

meant  fitting  out  with  equipments  distinctly  of  a  warlike  cliarac- 

ter,  could  not  have  so  contended  to  any  useful  end  in  the  face  of 

that  evidence,  because  the  evidence  that  the  fitting  out  was  fitting 

out  with   equipments    distinctly    of   a    warlike    character  was 

enough — that   there  was   a   fitting  out,  and    in  that   shape    of 

a  distinctly   warlike   character — ^and   the    point    and    the    only 

point  raised   was   this:   Said   the  counsel  for  the  prisoner,  you 

are  bound  to  show  that  within  the  district,  there  was  an  actual 

and  a  complete  arming.     No,   said  the  counsel  for  the  United 

States,  that  is  not  necessary ;  if  you  show  that  there  was  a  fitting 

out  of  a  warlike  character,  that  is  enough. 

Then  the  view  of  the  Court  upon  that  point  was  this — it  is 
about  the  middle  of  page  77.  "  On  the  part  of  the  defendant, 
''  it  is  contended  that  the  vessel  must  be  fitted  out  and  armed 
"  if  not  complete,  so  far  at  least  as  to  be  prepared  for  war,  or 
"  in  a  condition  to  commit  hostilities.  We  do  not  think  this 
"  is  the  true  construction  of  the  Act  It  has  been  argued, 
"  that  although  the  offence  created  by  the  Act  is  a  misde- 
"  meaner,  and  there  cannot  legally  speaking  be  principal  and 
"  accessory,  yet  the  Act  evidently  contemplates  two  distinct 
"  classes  of  offenders ;  the  principal  actors,  who  are  directly 
"  engaged  in  preparing  the  vessel,  and  another  class  who,  though 
"  not  the  chief  actors,  are  in  some  way  concerned  in  the  prepa- 
"  ration.  The  Act  in  this  respect  may  not  be  drawn  with  very 
"  great  perspicuity;  but  should  the  view  taken  of  it  by  the  defen- 
"  dant's  counsel  be  deemed  correct  (which,  however,  we  do  not 
**  admit)  it  is  not  perceived  how  it  can  affect  the  present  case ; 
"  for  the  indictment,  according  to  this  construction,  places  the 
"  defendant  in  a  secondary  class  of  offenders.  He  is  only  charged 
"  with  being  knowingly  concerned  in  the  fitting  out  of  the  vessel 
"  with  intent  that  she  should  be  employed,  etc.  To  bring  him 
"  within  the  words  of  the  Act  it  is  not  necessary  to  charge  him 
"  with  being  concerned  in  fitting  out  and  arming;  the  words  of 
"  the  Act  are  fitting  out  or  arming.  Either  will  constitute  the 
"  offence,"  (but  there  is  no  definition  at  all  or  no  argument  as  to 
what  fitting  out  meant).  ^^  But  it  is  said  such  fitting  out  must  be 
**  of  a  vessel  armed  and  in  a  condition  to  commit  hostilities,  other- 
wise the  minor  actor  may  be  guilty  where  the  greater  would 
not;  for  as  to  the  latter,  there  must  be  a  fitting  out  and 
arming  in  order  to  bring  him  within  the  law.  If  this  construc- 
tion of  the  Act  be  well  founded  the  indictment  ought  to  charge 
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Arguhbnt.    ^^  that  the  defendant  was  concerned  in  fitting  out  the  *  Bolivar/ 

"  being  a  vessel  fitted  out  and  armed,  &c. ;  but  this,  we  appre- 

iBtPay.  K  Ij^^j^  jg  ,jQ^  required ;  it  would  bo  going  beyond  the  plain 
*'  meaning  of  the  words  used  in  defining  the  offence.  It  is 
^^  sufficient  if  tlie  indictment  charges  the, offence  in  the  words  of 
*^  the  Act,  and  it  cannot  be  necessary  to  prove  what  is  not  charged. 
'^  It  is  true  that,  with  respect  to  those  who  have  been  denominated 
*'  at  the  bar  the  chief  actors,  the  law  would  seem  to  make  it 
**  necessary  that  they  should  be  charged  with  fitting  out  and 
*'  arming,  'i'hese  words  may  require  that  both  should  concur, 
<^  and  the  vessel  be  put  in  a  condition  to  commit  hostilities,  in 
<^  order  to  bring  her  within  the  law.  But  an  attempt  to  fit  out 
^<  and  arm  is  made  an  offence.  This  is  certainly  doing  something 
'*  short  of  a  complete  fitting  out  and  arming.  To  attempt  to  do 
•*  an  act  does  not,  either  in  law  or  common  parlance,  imply 
**  a  completion  of  the  act  or  any  definite  progress  towards 
"  it.  Any  effort  or  endeavour  to  effect  it  will  satisfy 
*'  the  terms  of  the  law.  This  varied  phraseology  in  the 
*<  law  was  probably  employed  with  a  view  to  embrace  all 
"  persons  of  every  description  who  might  be  engaged,  directly  or 
^^  indirectly,  in  preparing  vessels  with  intent  that  they  should  be 
''  employed  in  committing  hostilities  against  any  powers  with 
"  whom  the  United  States  were  at  peace.  Different  degrees  of 
"  criminality  will  necessarily  attach  to  persons  thus  engaged. 
"  Hence  the  great  latitude  given  to  the  Courts  in  affixing  the 
'^  punishment,  namely,  a  fine  not  more  than  ;^10,000,  and 
**  imprisonment  not  more  than  three  years.  We  are  accordingly 
"  of  opinion,  that  it  is  not  necessary  thtit  the  jury  should  believe 
*^  or  find  that  the  *  Bolivar '  when  she  left  Baltimore,  and  when 
"  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Balti- 
^'  more  to  St.  lliomas,  was  armed,  or  in  a  condition  to  commit 
*'  hostilities,  in  order  to  find  the  defendant  guilty  of  the  oflence 
^^  charged  in  the  indictment."  That  is  the  point,  and  the  only 
point  decided.  The  jury  need  not  find,  in  order  to  comply  with 
tiie  American  Act  of  Congress,  that  the  schooner  was  armed,  and 
they  need  not  find  that  she  was  ready  to  commit  hostilities;  but 
the  character  of  the  equipment  or  the  fitting  out  which  is  put  on 
board  is  not  touched  by  the  judgment  of  the  Court,  and  could  not 
be  touched  by  the  judgment  of  the  Court,  because  tiie  character 
of  the  fitting  out,  which  was  proved  in  evidence  clearly  and  beyond 
dispute,  was  a  fitting  out  of  a  warlike  character. 

Now,  my  Lords,  1  believe  that  those  cases  to  which  I  have  taken 
the  liberty  of  referring  will  be  found  to  be,  if  not  all  the  American 
cases  upon  the  subject,  yet  all  the  American  cases  which  legitimately 
or  properly  bear  upon  the  argument  before  your  Lordships. 

U'jth  tliese  observations,  my  Lord,  I  pass  from  the  American 
Act  of  Congress,  and  from  the  authorities  upon  it,  and  I  now 
proceed  to  that  which  is  still  more  important  to  the  present  case, 
namely,  the  consideration  of  the  English  Act  of  Parliament.  Here 
again,  for  the  purpose,  not  of  altering  what  may  be  the  legitimate 
construction  of  the  English  Act  of  Parliament,  but  for  the  purpose 
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of  pulling  your  Lordships  in  possession  of  llie  circumstances  as  a    Arouuent. 

matter  of  history  under  which  it  was  passed;  and,  for  the  purpose        

of  showing  its  compliance  or  intended  compliance  with  the  rules  of      *^^ j'' 

international  law,  I  shall  take  leave  in  the  first  place  very  shortly  to 

refer  your  Lordships  to  what  those  circumstances  of  history  were, 

under  which  that  Act  of  Parliament  was  passed.     My  Lord,  they 

may  be  stated  very  briefly  from  a  history  covering  the  period, 

namely.  Sir  Archibald  Alison's  history.     In  tlie  first  volume  of  his 

second  History  of  Europe,  at  section  95,  ho  refers  to  the  very 

great  popular  excitement  which  existed  in  the  year  in  which  this 

Act  of  Parliament  (1819)  was  passed,  and  to  the  circumstance 

that  the  Spanish  colonies,  as  is  well  known  to  your  Lordships,  had 

then  revolted  from  the  mother  country;   that  from  the  strong 

sympathy  felt  in  this  country  with  the  revolted  colonies,  and  from 

the  desire  which  certain  persons  had   to  engage  in  military  or 

naval  service  very  large  equipments,  both  military  and  naval,  were 

being  prepared  in  England  for  the  purpose  of  assisting  and  aiding 

the  revolted  colonies;  and  that  it  had  got  to  the  length  of  actual 

armaments,  actually  enlisted  soldiers, marshalled  and  drilled  in  this 

country,  and  actual  annaments  prepared  in  the  ports  of  this  country. 

In  chapter  4,  section  95,  the  historian  says,  "  Ever  since  the  con- 

^  test  between  the  splendid  colonies  of  Spain  and  the  motlicr 

•'  country  had  begun  in  1810," "it  had  been  regarded  with  warm 

**  interest  in  Great  Britain,  partly  in  consequence  of  the  strong 

"  and  instinctive  attachment  of  its   inhabitants  to  the  cause  of 

"  freedom  and  sympathy  with  all  who  are  engaged  in  asserting 

**  It,    partly  in  consequence  of  extravagant  expectations  formeil 

*'  and  fomented  by  interested  parties,  as  to  the  vast  field  that  by 

"  the  independence  of  those  colonies  would  be  open  to  British 

"  commerce  and  enterprise."     Then  it  continues,  showing  how 

many  persons  took  an  interest  in  those  matters  in  I^ngland.     Pie 

says,  "  Not  only  did  great  numbers  of  the  peninsular  veterans,  offi- 

**  cers  and  men,  go  over  in  small  bodies,  and  carry  to  the  insur- 

**  gents  the  benefit  of  their  experience  and  the  prestige  of  their 

"  fame,  but  a  British  adventurer,  who  assumed   the  title  of  Sir 

"  M*Gregor  M'Gregor,  collected  a  considerable  expedition  in  the 

'*  harbours  of  this  country,  with  which,  in  British  vessels  and  under 

**  the  British  flag,  he  took  possession  of  Porto   Bello   in  South 

**  America,  then  in  the  undisturbed  possession  of  a  Spanish  force,  a 

•*  country  at  peace  with  Great  Britain.  This  violent  aggression  led 

•*  to  strong  remonstrance  on  the  part  of  the  Spanish  government, 

"  in  consequence  of  which  the  government  brought  in  a  Foreign 

**  Enlistment  Bill  which  led  to  violent  debates  in  both  Houses  of 

**  Parliament/'     Well   then,   my  Lords,  he  states,  referring    to 

debates  in  Parliament,  and  to  the  doctrines  laid  down  there,  of 

Martens  the   international  writer,  which  Lord  Lansdowne  had 

referred  to — **  Admitting  "  (he  says)  **  that  the  doctrine  of  Martens, 

^^  on  which  Lord  Lansdowne  so  strongly  rested,  is  well  founded, 

**  and  that  it  is  no  violation  of  neutrality  for  one  belligerent  to  be 

'^  allowed  to  levy  men  in  the  dominions  of  a  neutral  power,  that  was 


110 

Aboxtment.    «  a  very  different  thing  from  the  course  which  was  now  adopted 
iBtlDay       *'  ^^  Great  Britain  in  regard  to  the  South  American  insurgents. 

'      ^  There  was  no  levying  of  men  by  isolated  foreign  agents,  as  in 

^*  the  wars  of  the  Duke  of  Alva  or  Gustavus  Adolphus.  Joint 
^^  stock  companies  were  formed ;  loans  to  an  enormous  extent 
"  granted  to  the  governments  of  the  insurgent  states  at  a  very 
"  high  rate  of  interest,  provided  for  by  retaining  20  or  30  per  cent 
^'  of  the  sum  subscribed ;  and  great  expeditions  sent  out  which 
<^  at  last  amounted  to  8,000  and  10,000  men  fully  armed  and 
^^  equipped  by  the  companies  engaged  in  the  undertaking,  in 
**  order  to  secure  for  them  the  payment  of  their  dividends " — 
And,  my  Lords,  the  same  state  of  things  is  described  by 
Mr.  Canning  himself  in  these  words,  in  the  fourth  vo- 
lume of  his  speeches,  the  book  which  I  have  already  referred 
ta  First,  at  page  164,  he  says :  "  What  would  be  the 
'^  result  if  the  House  of  Commons  refused  to  arm  Government 
^'  with  the  means  of  maintaining  neutrality?  Government  would 
*^  then  possess  no  other  power  than  that  which  they  exerted  two 
^*  years  ago,  and  exerted  in  vain.  The  House  would  do  well  to 
"  reflect  seriously  on  this  before  they  placed  Government  in  so 
^^  helpless  a  situation.  Did  the  Honourable  and  learned  gentle- 
'*  man  really  think  it  would  be  a  wholesome  state  of  things 
*^  that  troops  for  foreign  service  should  be  parading  about  the 
**  streets  of  the  metropolis  without  any  power  on  the  part  of 
"  Government  to  interfere  to  prevent  it  ?  At  that  very  moment 
^^  such  was  the  case  in  some  parts  of  the  empire,  and  he  had  little 
"  doubt  that  in  a  very  short  time  the  practice  would  be  extended 
^^  to  London."  And  in  the  same  speech,  further  on,  he  says  at 
page  159,  '^  Ministers  did  not  apply  to  Parliament  for  this  aid 
''  until  they  had  tried  without  effect  all  the  means  which  were  in 
"  their  power ;  if  they  were  not  now  vested  with  the  requisite 
"  authority,  if  before  next  summer  the  country  should  exhibit  the 
*'  scandalous  and  disgraceful  scene  of  lawless  bands  of  armed  men 
"  raised  for  foreign  service,  parading  through  the  streets,  let  not 
"  Ministers  be  blamed ;  for  they  had  warned  Parliament  of 
"  the  danger,  and  had  called  on  them  to  prevent  it"  That 
was  the  evil  which  was  to  be  remedied.  And,  my  Lords, 
I  observe  that  the  Attorney  General  of  the  day,  who  was  Sir 
Samuel  Shepherd,  in  introducing  the  Bill  into  Parliament^ 
described  the  evil  which  had  to  be  met  in  this  way.  I  refer  to 
the  40th  volume  of  Hansard's  Parliamentary  Debates,  page  364. 
After  describing  the  enlistment  of  troops,  which  was  to  be 
guarded  against,  he  says,  ''  It  was  extremely  important,  for  the 
"  preservation  of  neutrality,  that  the  subjects  of  this  country 
^  should  be  prevented  from  fitting  out  any  equipments,  not  only 
'^  in  the  ports  of  Great  Britain  and  Ireland,  but  also  in  the  other 
^^  ports  of  the  British  dominions  to  be  employed  in  foreign 
'^  service.  The  principle  in  this  case  was  the  same  as  in  the 
^^  other,  because  by  fitting  out  armed  vessels,  or  by  supplying  the 
*'  vessels  of  other  countries  with  warlike  stores,  as  effectual 
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"  assistance  might  be  rendered  to  a  foreign  power  as  by  enlist-    Abocmeht. 
"  ment  in  their  service.     In  this  second  provision  of  the  Bill,  two       iTo^y 

"  objects  were  intended  to  be  embraced^  to  prevent  the  fitting        ' 

"  out  of  armed  vessels,  and  also  to  prevent  the  fitting  out  or 
*'  supplying  other  ships  with  warlike  stores  in  any  of  His 
"  Majesty's  ports.  Not  that  such  vessels  might  not  receive 
^*  provisions  in  any  port  in  the  British  dominions,  but  the  object 
'^  of  the  enactment  was  to  prevent  them  from  shipping  warlike 
"  storest  such  as  guns  and  other  things,  other  things  obviously 
"  and  manifestly  intended  for  no  other  purpose  than  war."  That 
was  the  evil  which  had  to  be  guarded  against, — a  state  of  things 
in  which  you  bad  the  enlistment  and  the  parading  through  the 
country  of  men  in  military  assemblage,  and  where  you  had  the 
supplying  in  the  ports  of  the  neutral  country  of  ships,  not  with 
the  ordinary  equipment  which  a  ship  would  require  as  a  ship 
alone,  but  with  those  equipments  which  are  of  a  warlike  character, 
guns  and  matters  ejusdem  generis^  with  which  the  ship  would  be 
more  or  less  able  to  commit  hostilities  the  moment  it  left  the 
neutral  country,  but  at  all  events  would  be  enabled  in  a  greater 
or  less  degree  to  commit  acts  of  hostility. 

That  being  the  object,  let  me  now  ask  your  Lordships'  attention 
to  the  Act  of  Parliament  itself.  It  is  printed  before  the  Ame- 
rican Act  in  this  volume  at  page  13;  and  now,  my  Lords,  I  will 
ask  your  Lordships  to  allow  me  to  go  through  the  clauses  in 
a  somewhat  general  manner  before  1  come  more  particularly  to 
the  construction  of  the  clause  upon  which  this  information  turns. 

The  preamble  of  the  Act  tallies  exactly  with  the  history  to 
which  1  have  been  referring  your  Lordships.  It  recites  that 
^'  the  enlistment  or  engagement  of  His  Majesty's  subjects  to  serve 
"  in  war  in  foreign  service  without  His  Majesty's  licence,  and  the 
'^  fitting  out  and  equipping  and  arming  of  vessels  by  His  Majesty's 
"  subjects,  without  His  Majesty's  licence,  for  warlike  operations 
'*  in  or  against  the  dominions  or  territories  of  any  foreign  prince, 
^^  state,  potentate,  or  persons  exercising,  or  assuming  to  exercise 
"  the  powers  of  government  in  or  over  any  foreign  country, 
"  colony,  province,  or  part  of  any  province,  or  against  the  ships, 
**  goods,  or  merchandise  of  any  foreign  prince,  state,  potentate, 
^^  or  persons  as  aforesaid  or  their  subjects  may  be  prejudicial  to 
<<  and  tend  to  endanger  the  peace  and  welfare  of  this  kingdom. 
**  And  whereas  the  laws  in  force  are  not  sufficiently  effectual  for 
"  preventing  the  same."  After  repealing  the  former  Acts  (which 
really  do  not  throw  any  light  upon  the  matter,  for  those  Acts 
merely  go  to  enlisting  in  foreign  service,  and  do  not  deal  with 
ships  in  any  way  whatever)  the  second  section  refers  to  natural 
born  subjects,  but  it  refers  to  natural  born  subjects  either  in  or 
out  of  Her  Majesty's  dominions,  as  one  might  have  expected  it 
to  da 

Mr.  Baron  BramwelL — You  have  not  mentioned  the  title  of 
the  Act»  I  believe. 

Sir  Hugh  Cairns. — I  believe  lawyers  say  that  one  ought  not  to 
mention  the  title  of  an  Act  of  Parliament,  but  I  must  say  that 
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Akqument.    I  liave  heard  doctrines  upon   that   point  with  which   I  cannot 

— "        concur. 

[ j^'  Lord  Chief  Baron, — Is  not  the  title  put  in  after  the  Act  has 

passed  ? 

Sir  Hugh  Cairns. — I  have  several  times  heard  learned  judges 
observe  that  the  title  of  an  Act  of  Parliament  was  no  part  of  it, 
because  it  wns  affixed  at  some  subsequent  period  in  making  up 
the  roll  of  Parliament  My  Lord,  the  title  is  put  as  a  question  from 
the  chair  the  same  as  any  other  part  of  the  Act  of  Parliament ; — 
^^  That  this  be  the  title  of  the  Bill/'  and  there  may  be  a  division 
upon  it,  and  an  alteration  in  it,  though  in  practice  that  does  not 
very  often  occur. 

Lord  Chief  Baron, — I  suppose  the  Attorney  General  would  say 
that  the  christening  of  the  Act  of  Parliament,  the  giving  it  its 
title,  has  no  more  to  do  with  its  character  than  whether  you  call 
a  man  John  or  lliomas  at  the  baptismal  font 

Mr.  Attorney  General, — I  am  quite  willing  that  the  title  should 
be  referred  to  as  part  of  the  Act,  my  Lord. 

Sir  Hvgh  Cairns. — It  is  not  in  this  case  in  particular  that  we 
should  wish  for  any  favour  from  the  Crown  to  allow  us  to  refer  to 
the  title.  I  am  referring  to  it  as  a  question  of  law  independent 
of  the  consent  of  the  Attorney  General,  but  I  am  very  much 
obliged  to  him  for  it  all  the  same.  The  title  of  the  Act  is,  "  An 
"  Act  to  prevent  the  enlisting  or  engagement  of  His  Majesty's 
"  subjects  to  serve  in  foreign  service,  and  the  fittinjf  out  or 
"  equipping  in  His  Majesty's  dominions  vessels  for  warlike  pur- 
"  poses  without  His  Majesty's  licence."  I  should  understand  by 
those  terms,  if  we  had  no  further  information,  that  the  fitting  out  of 
a  vessel  for  warlike  purposes  meant  the  fitting  out  of  a  vessel  in  that 
distinctive  manner  in  which  a  vessel  which  was  prepared  for  warlike 
purposes  would  he  fitted  out.  Then  the  preamble  is  that  which  I 
have  read,  namely,  that  the  peace  of  the  kingdom  might  be  pre- 
judiced, and  that  the  laws  were  not  sufficiently  effectual  for 
preventing  the  same. 

Then  the  second  section,  as  I  said  just  now,  deals  with  the  case 
of  natural  born  subjects,  and  with  that  case  only;  but  it  deals 
with  natural  born  subjects  both  in  and  out  of  the  jurisdiction  of 
the  Crown;  ihe  Crown  of  course  having  full  authority  over  its 
own  subjects  wherever  they  may  be  found  in  any  part  of  the 
world.  And  as  to  that,  it  provides  that  if  they  shall  take  or 
accept  a  military  commission,  or  so  on,  they  shall  be  guilty  of  a 
misdemeanor.  But  there  is  one  reference,  my  Lord,  to  a  ship  or 
vessel  in  this  section  which  I  will  ask  your  Lordship's  attention 
to.  It  occurs  just  at  the  bo.ttom  of  page  14,  and  the  top  of  page 
15.  It  is  in  the  second  member  of  the  sentence:  "  If  any  natural 
''  born  subject  of  His  Majesty,  shall,  without  such  leave  and 
"  licence  as  aforesaid,  accept  or  agree  to  take  or  accept  any  com- 
"  mission,  warrant,  or  appointment  as  an  officer,  or  shall  enlist  cr 
"  enter  himself,  or  shall  agree  to  enlist  or  enter  himself  to  serve  as 
"  a  sailor  or  marine,  or  to  be  employed  or  engaged  or  shall  serve 
^^  in  or  on  board  any  ship  or  vessel  of  war,  or  in  and  on  board  any 
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"  ship  or  vessel  used  or  fitted  out,  or  equipped,  or  intended  to  be    Aboumeht. 

"  used  for  any  warlike   purpose/'  (so  for  as  equipped   tlierefore        

is  concerned  it  is  equipped  '*for  any  warlike  purpose'')  in.  the  ^^^J^y- 
"  service  of  or  for  or  under  or  in  aid  of  any  foreign  power/'  &c., 
then  that  shall  be  a  misdemeanor.  Then  your  Lordships  will 
observe  that  -when  you  come  half  way  down  page  15,  another 
offence  is  created  which  extends  to  all  persons  whatsoever, 
whetlier  they  be  subjects  of  the  Queen  or  not ;  but  that  on  the 
other  hand  is  an  offence  which  must  be  committed  within  Her 
Majesty's  dominions.  "  If  any  person  whatever  within  the  United 
*^  Kingdom  of  Great  Britain  and  Ireland  or  in  any  part  of  His 
**  Majesty's'  dominions  elsewhere/'  and  so  on,  "  shall  hire,  retain, 
**  engage,  or  procure,  or  shall  attempt  or  endeavour  to  hire,  re- 
'*  tain,  engage,  or  procure,  any  person  or  persons  whatever  to 
^  enlist  or  to  enter"  into  the  service,  and  so  on.  I  refer  to  that 
because  of  an  observation  which  I  see  fell  from  the  learned  Attorney 
General  in  moving  for  the  rule.  He  seemed  to  draw  from  the 
second  section  some  argument,  when  he  came  to  the  seventh  sec- 
tion, which  would  entitle  him  in  some  way  to  say  that  the  seventh 
section  might  be  extended,  as  I  understood  his  argument  (I  will 
refer  to  the  short-hand  writer's  notes  by  and  bye)  even  to  a  person 
out  of  Her  Majesty's  dominions,  doing  an  act  within  them.  I 
conceive  that  the  distinction  here  is  perfectly  clear.  First  you 
may  get  a  person  under  the  second  section  amenable  to  our 
law,  even  out  of  Her  Majesty's  dominions,  but  then  he  must 
be  a  natural-born  subject  of  the  Queen.  You  may  get,  on  the 
other  hand,  a  person  who  is  not  a  natural  born  subject  of  the 
Queen,  doing  an  act  for  which  he  would  be  amenable  to  justice, 
bat  then  he  must  do  it  within  Her  Majesty's  dominions.  That  is 
the  clear  and  ordinary  distinction,  and  the  extent  and  ambit  of 
the  municipal  law  upon  all  subjects. 

Mr,  Baron  Bramwell. — ^Before  you  leave  the  2nd  section,  let  me 
ask  you,  would  the  matters  prohibited  by  the  2nd  section  be  illegal 
by  international  law? 

Mr.  Attorney  General, — Most  clearly  not. 

Sir  Hugh.  Cairns. — My  learned  friend,  the  Attorney  General, 
has  been  good  enough  to  answer  a  question  which  was  put  to  me, 
and  he  has  answered  it  in  a  very  comprehensive  way,  because  he 
has  affirmed  authoritatively  on  behalf  of  the  Crown  that  there  is 
no  illegality. 

Mr.  Attorney  General. — Oh,  no. 

Sir  Hugh  Cairns. — Then  my  learned  friend,  the  Attorney 
General,  withdraws  his  answer.  Would  those  be  offences  against 
international  law;  that  is  the  question  which  your  Lordship 
asked  ? 

Mr.  Baron  Bramwell — No  ;  the  question  which  I  meant  to 
ask  was,  whether  that  was  prohibited  by  the  earlier  part  of  the 
Act  of  Parliament,  namely,  enlisting  by  a  British  subject  out  of 
the  kingdom;  for  instance,  supposing  the  case  of  all  the  British 
subjects  now  in  the  Federal  States  enlisting  in  i!ic  Federal  army, 
are  they  all  committing  misdemeanors  ?  Is  that  a  breach  of 
8341.  H 
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AjMvwmr,  neutrality  on  our  part  towards  the  Confederates ;  or  is  it  a  viola- 
liTDft        *^^"  ^^  *^^  Confederates'  belligerent  rights  ;  or  is  it  an  infringe- 

^'      ment  upon  our  sovereignty?  In  fact  is  that  in  any  way  prohibited 

by  international  law,  which  the  men  themselves  are  doing  with 
the  privity  and  sanction  of  the  Americans  ? 

Sir  Hugh  Cairns. — My  Lord,  I  apprehend  that  the  answer  to 
that  would  be  this, — I  conceive  that  if  there  be  two  belligerent 
powers,  and  a  third  power  professing  to  remain  neutral,  if  the 
natural  born  subjects  of  that  power  are  found  enlisting  in  numbers 
in  the  armies  of  one  of  the  belligerent  powers,  the  other  bel- 
ligerent might  fairly  make  that  a  subject  of  remonstrance  and 
complaint  to  the  neutral  power. 

Mr,  Baron  BramtoelL — But  without  that,  we  will  not  assume 
that  the  facts  are  in  any  doubt,  they  might  demand  an  explanation 
of  us,  and  they  might  say,  What  is  the  meaning  of  this  continual 
shipment  of  persons  which  we  find  going  on  from  your  ports  to 
North  America?  But  supposing  that  a  war  broke  out  and 
British  subjects  abroad  enlisted  in  the  service  of  one  of  the 
belligerents,  being  out  of  our  jurisdiction  at  the  time,  that  is  pro- 
hibited by  this  Act  of  Parliament,  but  is  it  prohibited  by  any  rule 
of  international  law,  so  as  to  give  any  party  a  right  of  complaint 
against  anybody  else  ? 

Sir  Hugh  Cairns. — I  apprehend  that  one  gets  into  a  certain  de- 
gree of  confusion  by  using  the  term  prohibited  by  international  law. 

Mr.  Baron  BramwelL — I  am  not  sure  that  you  do  not ;  1  dis- 
liked the  word  when  I  used  it,  but  I  should  say,  is  it  illegal  by 
international  law  in  any  sense  ? 

Sir  Hugh  Cairns. — If  your  Lordship  asks  me  this,  Is  it  contrary 
to  those  duties,  the  fulfilment  of  which  under  the  principles  of  in- 
ternational law  a  belligerent  may  require  from  a  neutral  ?  I  should 
say  it  was.  I  should  say  that  the  belligerent  might  justly  complain 
of  it  to  the  neutral. 

Lord  Chief  Baron. — Would  it  be  so  before  any  proclamation  by 
the  Sovereign  of  the  neutral  state  to  prevent  his  subjects  doing  it  ? 

Sir  Hugh  Cairns. — No,  my  Lord  ;  when  I  used  the  term  neutral 
state,  I  meant  a  state  which  has  announced  itself  to  be  neutral  in 
the  contest 

Lord  Chief  Baron. — But  without  any  proclamation  to  its  subjects 
to  abstain  from  taking  part  in  the  contest  ? 

Sir  Hugh  Cairns. — No.  I  assume  that  the  neutral  state  has 
announced  in  proper  form  its  intention  to  remain  neutral  in  the 
contest. 

Lord  Chief  Baron, — That  is  not  involved  in  Mr.  Baron  Bram- 
well's  question. 

Sir  Hugh  Cairns. — Then  I  should  ask  his  Lordship,  whether 
he  desired  to  include  or  exclude  the  consent  of  the  neutral.  I 
meant  to  include  it 

Mr.  Baron  Bramwell. — ^I  will  suppose  the  proclamation  to  be 
issued  or  not  issued — that  this  country  has  done  its  best  to  prohi- 
bit the  enlistment  of  its  subjects  in  the  armies  of  one  of  the 
belligerents,  but  nevertheless  they  will  enUst — does  that  give  us  a 
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right  of  complaint  against  the  state  in  whose  pay  they  enlist^  and    Aroombnt. 

does  it  give   the   opposite   belligerent   any   right   of  complaint         

agamst  us.  Irt^ay. 

Sir  Hugh  Cairns, — It  gives  us  no  right  of  complaint  against  the 
belligerent,  but  I  humbly  conceive  that,  as  a  matter  of  re- 
monstrance between  one  state  and  another^  between  a  belligerent 
state  and  a  state  professing  itself  to  be  neutral^  the  belligerent 
may  come  to  the  neutral  and  say,  You  profess  to  be  neutral  in 
this  contest,  but  your  subjects  are  enlisting  in  numbers  in  the 
armies  arrayed  against  us.  We  complain  of  that ;  we  ask  you  to 
restrain  it ;  and  we  put  it  to  you  as  part  of  your  duty  under  inter* 
national  law  to  restrain  it. 

Mr,  Baron  BramweU.  — The  reason  I  put  the  question  to  you  is 
this:  if  this  would  not  be  contrary  to  any  international  law,  then 
this  Foreign  Enlistment  Act  goes  beyond  international  law,  the 
scope  of  your  general  argument  which  is,  I  think,  a  very  excellent 
one,  being,  that  this  municipal  law  is  made  for  the  purpose  of 
enabling  the  municipal  authorities  of  this  country  to  enforce 
international  law  with  more  effect  against  its  subjects.  1  think 
that  is  a  very  excellent  argument. 

Mr.  Baron  Pigott. — There  is  no  doubt  that  international  law 
was  part  of  the  common  law  before  the  Enlistment  Act,  but  I 
think  it  was  extremely  doubtful  whether  you  could  indict  a  man 
for  a  breach  of  that  common  law. 

Sir  Hugh  Cairns, — Though  we  are  in  the  habit  of  saying  that 
international  law  is  part  of  the  common  law  of  the  kingdom,  that 
is  one  of  the  expressions  which  require  a  great  deal  of  explanation. 
It  is  perfectly  vain  to  say  that  for  a  matter  which  may  be  made 
the  subject  of  remonstrance  between  government  and  govern- 
ment under  international  law,  there  could  be  on  the  part  of  our 
government  an  indictment  against  its  own  subjects ;  that  may  or 
may  not  be. 

Lord  Chief  Baron. — The  common  law  of  this  country  knows 
nothing  whatever  of  a  crime  committed  out  of  the  jurisdiction  of 
this  country ;  and  except  by  statute  there  is  no  mode  of  trying 
even  for  a  murder  committed  abroad. 
Sir  Hugh  Cairns. — Just  so,  my  Lord. 

Mr.  Baron  ChannelL — The  question  which  my  brother  Bram- 
weU put,  was,  whether  you  contend  that  the  Foreign  Enlistment 
Act  does  not  make  any  act  an  offence,  which  was  not  an  offence 
according  to  the  law  of  nations,  but  only  gives  a  different  power 
of  dealing  with  the  offence. 

Sir  Hugh  Cairns. — I  am  sorry  to  have  to  define  from  time  to 
time  the  terms  used,  but  it  is  very  necessary  in  an  argument  of 
this  kind.  Your  Lordship  does  not  misunderstand  my  argument, 
I  am  sure,  when  you  say  that  I  am  contending  that  anything 
which  was  an  offence  under  international  law,  was  an  offence 
against  the  law  of  this  country.  An  offence  by  international 
law  is  hardly  a  proper  term ;  but  no  doubt  it  may  be  used  with 
proper  understanding. 

h8 
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Abottmevt.        Mr,  Baron  Channell — I  think  I  have  not  made  myself  under- 
"ir        stood.     You  have  been  arguing  that  the  government  of  the  United 

! ^'      States  promulgated  certain  rules,  and  that  tliey  were  rules  dedu- 

cible  from  international  law ;  and  you  cited  Kent  for  the  purpose 
of  showing  that  they  were  against  international  law ;  and  it  may  be 
that  though  it  was  an  offence  against  international  law,  the  offence 
was  not  prohibited  by  a  penalty^  or  that  there  was  an  insufficient 
mode  of  dealing  with  the  offence.  I  was  afraid  I  might  have  mis- 
understood you,  and  I  only  put  the  question  for  my  own  satis- 
faction and  information,  to  know  whether  you  did  propose  to 
contend  that,  apart  from  any  additional  remedy  (that  is  to  say, 
with  regard  to  the  mode  of  procedure),  the  Foreign  Enlistment 
Act  only  made  that  an  offence  which  was  contrary  to  inter- 
national law. 

Sir  Hugh  Cairns. — Your  Lordship  is  well  aware  that  of  course 
there  is  no  privity,  to  use  a  legal  term,  between  the  subjects  of  this 
kingdom  and  a  foreign  power.  A  foreign  power  has  no  jurisdiction 
over  the  subjects  of  this  kingdom.  The  foreign  power  must  deal 
with  our  government,  and  on  the  other  hand,  our  government  must 
deal  with  its  own  subjects.  Now,  there  are  a  great  number  of  matters 
which  are,  or  may  become  the  subject  of  remonstrance  as  between  a 
foreign  government  and  our  government,  and  which,  if  the  remon- 
strance be  not  attended  to,  may  become  or  may  be  made  aca^«^  helU; 
but  it  is  a  wholly  different  question,  whether  because  those  things 
with  respect  to  which  there  is  this  complaint  by  the  foreign 
government  against  our  government  are  done  by  our  subjects, 
therefore  our  government  should  come  to  its  subjects  and  say, 
Now  we  agree  to  the  justice  of  the  remonstrances  made  to  us, 
and  we  will  indict  you  because  you  are  the  persons  who  have 
given  rise  to  the  remonstrances  made  against  us  as  a  government. 
But  the  two  things  are  by  no  means  correlative;  and,  my  Lord, 
I  understand  that  to  be  the  announcement  made  in  the  preamble 
of  this  Act,  or  that  is  what  the  Act  says.  The  Act  says,  there  are 
an  immense  numl)er  of  things  as  to  which  we  are  bound  in 
justice  to  say  that  they  are  grounds  of  complaint  against  us  or  may 
be  grounds  of  complaint  against  us  on  the  part  of  foreign  nations. 
At  present  we  are  powerless  ;  the  complaint  is  not  against  us  as 
a  government;  we  as  a  government  have  done  nothing;  the  com- 
plaint is  against  acts  done  by  our  subjects;  but  when  we  turn  to 
restrain  our  subjects  we  find  that  we  have  not  power  to  do  it, 
whether  it  be  from  defects  in  procedure  or  from  difficulty  in 
interfering  by  our  common  law  with  the  offence  for  which  a  man 
is  to  be  indicted  by  the  law  ot  the  land ;  but  we  cannot  do  it 
practically.  Therefore  what  we  desire  Parliament  to  do  is  this, 
look  at  what  we  are  bound  upon  a  legitimate  and  proper  com- 
plaint by  a  foreign  power  to  perform,  and  then  turn  and  see 
what  we  require.  We  require  more  ample  authority  to  restrain 
those  acts  so  far  as  they  are  committed  by  our  subjects.  That  I 
apprehend  to  be  the  scope  of  the  preamble  and  the  scope  of  the 
legislation  upon  the  subject. 

Lord  Ctdef  Baron^ — There  are  certain  cases  in  which  it  is  said, 
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for  iDStance,  that  the  international  law  is  part  of  the  law  of  Eng-    Argument. 

land.     It  is  constantly  laid  down  that  the  law  of  nations  is  part        

of  ihe  law  of  England ;  and  so  it  is  said,  and  most  properly,  that  the       ^ll^^' 

Christian  religion  is  part  of  the  law  of  England,  and  that  the  moral 

law  is  part  of  the  law  of  England ;  but  in  certain  cases  the  law 

can  give  no  assistanca     In  some  cases  there  can  be  no  doubt  that 

all  that  the  law  can  do  is  to  say,  We  will  give  you  no  assistance ; 

and  it  can  do  no  more.     A  breach  of  the  moral  law,  if  it  forms 

part  of  any  contract,  or  gives  rise  to  any  consideration,  is  a  case 

where  the  common  law  assists  the  moral  law  by  saying.  We  will 

not  enforce  any  contract  or  any  apparent  obligation  that  involves 

a  breach  of  the  moral  law ;  but  we  can  do  no  more.     The  law 

does  not  punish  by  indictment  an  infraction  of  the  moral  law,  if 

there  be  no  provision  by  statute  or  no  other  means  of  putting  the 

offence  in  the  shape  of  an  indictment :  all  that  the  law  does  in  the 

way  of  assistance  is  to  say,  We  will  no  lielp  you.  And  so  I  apprehend 

mih  respect  to  international  law,  if  anything  be  done  or  agreed 

to  be  done  which  is  a  violation  of  the  law  of  nations  by  any  part 

of  a  contract  or  compact  between  two  individuals  the  law  says.  We 

will  not  help  you — the  contract  is  void.  And  I  believe  it  will  turn 

out  that  there  are  many  cases  where  all  that  the  common  law  can 

do  is  to  say,  You  must  trust  to  yourselves  and  the  honour  of  those 

with  whom  you  deal,  if  honour  has  anything  to  do  with  such  a 

transaction  ;  the  law  will  give  you  no  assistance.     The  moment 

it  turns  out  that  any  arrangement  or  contract  involves  a  breach  of 

the  law  of  nations  the  common  law  will  give  no  help. 

Sir  Huffh  Cairns, — With  regard  to  what  your  Lordship  has  just 
now  stated,  if  I  may  say  so,  an  eminent  illustration  will  be  found 
in  a  case  which  I  am  sure  is  in  your  Lordships'  minds,  which 
occurred  a  considerable  time  ago  in  the  Court  of  Common  Pleas 
before  Lord  Wynford.  In  the  Court  of  Common  Pleas  it  ap- 
peared upon  a  common  money  action  that  a  contract  had  been 
made  in  a  manner  which  involved  the  collection  of  money  for  the 
purpose  of  making  a  loan  to  one  of  two  belligerents,  and  Lord 
Wynford  held,  and  the  Court  of  Common  Pleas  also,  that  that 
vitiated  the  transaction  because  the  foreign  nation  might  complain 
to  our  Government  on  the  principles  of  international  law.  This 
was  the  case  of  subjects  of  this  country  aiding  and  abetting  one 
of  two  belligerent  }X)wers.  But  I  should  be  surprised  indeed  if 
I  heard  any  one  gravely  contend  that  an  indictment  would  lie 
against  a  person  in  this  country  for  lending  and  advancing  a  sum 
oT  money  to  a  foreign  state  because  that  state  happened  to  be  at 
war  with  another,  and  because  there  would  be  almost  a  moral 
certainty  that  that  sum  would  be  used  in  the  prosecution  of  the 
war. 

L&rd  Chief  Baron. — Or  selling  them  guns  ? 

Sir  Hugh  Cairns. — Yes,  that  would  come  under  considerations 
very  much  the  same.  But  I  was  about  to  say  that  it  is  very 
curious  that  in  the  United  States  they  had  to  consider  a  question 
which,  if  not  the  same,  seems  to  me  to  come  very  close  to  a 
question  put  to  me  by  Mr.   Baron  Bramwellj  in  the  case  of  a 
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Abgumeht.   citizen  of  the  United  States,  Gideon  Henfield,  in  the  time  of 

M.  Genet     The  United  States  look  this  course.     There  was  one 

iBt^y.  ^f  Monsieur  Genet's  privateers,  on  board  which  a  citizen  of  the 
United  States  enlisted  before  the  Act  of  Congress  was  passed. 
He  enlisted  on  board  this  privateer,  and  was  serving  on  board  the 
privateer,  and  he  was  indicted  for  a  misdemeanor.  As  I  under- 
stand the  question  which  Mr.  Baron  Bramwell  put,  it  is,  Could  he 
be  so  indicted  ?  I  apprehend  that. 

Mr.  Baron  Bramtoell — I  am  sorry  I  did  not  make  myself  under- 
stood. The  question  which  I  really  meant  to  put  to  you  is  this, 
Is  there  not  something  made  an  offence  by  the  2nd  section  of  this 
Foreign  Enlistment  Act,  which  is  in  no  way  contrary  to  any 
international  law  or  contrary  to  the  spirit  of  it. 

Sir  Hugh  Cairns, — I  will  take  it  by  steps. 

Mr.  Baron  Bramwell — I  do  not  say  that  a  man  could  be 
indicted  for  a  violation  of  international  law.  I  may  take  the  case 
which  you  put  this  minute,  of  money  lent,  which  is  considered 
contrary  to  the  spirit  of  international  law,  but  not  contrary  to 
the  policy  of  our  law.  But  I  should  have  thought  that  the  enlist- 
ment of  our  own  subjects  living  in  a  foreign  state  in  the  armies 
of  that  state,  was  absolutely  lawful  in  every  sense. 

Sir  Hugh  Cairns. — Your  Lordship  puts  the  case  of  enlistment 
only.  The  words  are,  **  to  serve  in  any  warlike  or  military  opera- 
"  tion,  in  the  service  of  or  for  or  under  or  in  aid  of  any  foreign 
'*  prince,  state,  potentate,  colony,  province,  or  part  of  any  pro- 
"  vince  or  people,  or  of  any  person  or  persons  exercising  or 
*'  assuming  to  exercise  the  powers  of  government  in  or  over  any 
*'  foreign  country,  province,  colony,  or  any  part  of  any  province  or 
'*  people,  either  as  an  oflScer  or  soldier,  or  in  any  other  military 
"  capacity."  Then,  if  your  Lordship  will  allow  me  to  take  the 
section  by  steps,  I  shall  deal  with  each.  It  is  quite  clear  that 
there  is  pointed  out  a  state  of  things  altogether  different  from 
the  case  of  two  belligerents,  and  this  country  remaining  neutral. 
There  is  struck  at  there  a  matter  of  a  different  class  and  charac- 
ter. I  understand  that  what  that  points  out  is  this,  that  just  as 
by  that  sort  of,  I  should  perhaps  call  it  something  more  than  eti- 
quette, which  forbids  any  person  in  the  service  of  Her  Majesty  to 
accept  any  honour  or  any  decoration  from  a  foreign  prince,  or  a 
foreign  potentate  without  leave,  so  this  seems  to  me  here  to  be  a 
provision  which  declares  that  no  natural  born  subject  of  Her  Ma- 
jesty shall  without  leave  take  service,  that  is  to  say,  enlist  himself 
in  the  service  of  a  foreign  prince  to  serve  in  war.  That  is  for  a 
reason  which  is  very  obvious,  I  think,  and  altogether  different 
from  those  reasons  which  apply  as  between  two  belligerents,  that 
is  not  in  the  interests  of  international  Jaw  at  all ;  that  is  to  prevent 
a  subject  of  the  Queen  taking  upon  himself  a  kind  of  allegiance, 
which  entering  into  military  service  would  be — taking  upon  him- 
self a  sacramentum  which  may  in  the  course  of  time  prove  to 
militate  against  and  be  inconsistent  with  the  allegiance  which  he 
owes  to  his  own  sovereign.  That  is  clearly  pointed  at  there.  I  do 
not  mean  to  say  that  that  has  anything  to  say  to  international  law. 
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or  that  it  has  anything  to  say  to  municipal  law — I  mean  the  munici-   AaoTniKHT. 
pal  law  anterior  to  this  Act  of  Parliament.    I  do  not  suppose  that  it      1 1Tl^^y 
would  be  contended  that  it  could  be  made  the  subject  of  an  in-        .—^  ' 
dictment  at  common  law  irrespective  of  legislation.    Whether  that 
was  included  in  one  of  those  various  Acts  that  were  repealed  and 
it  was  thought  desirable  to  re-enact  pro  tanto  the  Act  which  so  in- 
cluded it,  I  cannot  answer.     It  may  very  well  be  that  it  was  one 
oftlie  things  included  in  one  of  the  repealed  statutes,  and  as  they 
were  repealed  as  a  whole,  it  may  have  been  thought  desirable  to 
re-enact  it  here;  but  that  does  not  seem  to  me  to  bear  upon  the 
question  of  international  law  at  all. 

Now,  my  Lord,  the  next  part  of  the  section  is  this,  "  If  any 
'^  natural  born  subject  of  His  Majesty  shall  without  such  leave  or 
'^  licence  as  aforesaid,  accept  or  agree  to  take  or  accept  any  com- 
^^  mission,  warrant,  or  appointment  as  an  officer,  or  shall  enlist  or 
'^  enter  himself,  or  shall  agree  to  enlist  or  enter  himself  to  serve  as  a 
^  sailor  or  marine,  or  be  employed  or  engaged,  or  shall  serve  in 
"  or  on  board  any  ship  or  vessel  of  war,  or  in  and  on  board  any 
"  ship  or  vessel  used  or  fitted  out,  or  equipped,  or  intended  to  be 
"  used  for  any  warlike  purpose  in  the  service  of,  or  for,  or  under, 
"  or  in  aid  of  any  foreign  power,  prince,"  &c.,  "  or  if  any 
^'  natural  born  subject  of  His  Majesty  shall  without  such  leave  and 
^'  licence  as  aforesaid  engage,  contract,  or  agree  to  go,  or  shall  go  to 
"  any  foreign  state,  country,  colony,  province  or  part  of  any  pro- 
"  vince,  or  to  a  place  beyond  the  seas,  with  an  intent  or  in  order 
"  to  eidist  or  enter  himself  to  serve,  or  with  intent  to  serve,  in  any 
"  warlike  or  military  operation  whatever,  whether  by  land  or  by  sea 
"  in  the  service  of  or  for  or  under  or  in  aid  of  any  foreign  prince, 
"  state, potentate,  colony,  province,  or  part  of  any  province  or  people, 
"  or  in  the  service  of  or  for  or  under  or  in  aid  of  any  person  or  per- 
^  sons  exercising  or  assuming  to  exercise  the  powers  of  government 
"  in  or  over  any  foreign  country,"  and  so  on,  "either  as  an  officer 
"  or  a  soldier,  or  in  any  other  military  capacity,"  iStc,  "although 
**  no  enlisting  money  or  pay  or  reward  shall  have  been  or  shall 
"  be  in  any  of  the  cases  aforesaid  actually  paid  to  or  received  by 
"  him  or  by  any  person  to  or  for  his  use  or  benefit."  There,  again, 
your  Lordships  observe  that  what  is  pointed  at  here,  and  struck 
at  here  is  something  altogether  disconnected  with  any  carrying 
on  of  a  war  by  one  belligerent  against  another.  It  is  the  simple 
taking  of  service  under  a  foreign  power;  and  the  Crown  thinks  it  fit 
to  ask  Parliament  to  give  it  the  power  to  restrain  its  own  subjects 
from  enlisting  in  foreign  services  without  leave.  There  is  nothing 
more  in  it  than  that.  There  is  no  question  whatever  of  its  being 
contrary  to  international  law. 

Then,  my  Lords,  the  next  part  of  the  section  is, "  If  any  person 
'«  whatever  within  the  United  Kingdom  of  Great  Britain  and 
**  Ireland,  or  in  any  part  of  His  Majesty's  dominions  elsewhere," 
&c.  ^*  shall  hire,  retain,  engage,  or  procure,  or  shall  attempt  or  en- 
"  deavour  to  hire,  retain,  engage,  or  procure  any  person  or  persons 
"  whatever  to  enlist  or  to  enter  or  engage  to  enlist  or  to  serve,  or 
**  to  be  employed  in  any  such  service  or  employment  as  aforesaid 


120 

Aboomert.  ««  as  an  officer,"  &c.  *'  for,  or  under,  or  in  aid  of  any  foreign 
-  TTT  **  prince,"  &c. "  whether  any  enlisting  money  be  received  or  not,  in 
"  any  of  those  cases  the  person  shall  be  guilty  of  a  misdemeanor." 
Therefore  after  going  through  the  whole  of  the  section,  we  find 
that  the  motive  witli  which  service  was  to  be  taken  in  the  foreign 
army  is  immaterial.  It  may  not  be  to  serve  in  war  at  all  neces- 
sarily;  it  may  be  to  be  a  part  of  the  standing  army  of  the  state; 
but  whether  or  not,  the  legislature  insists  that  that  shall  not  be 
(lone  without  the  leave  of  the  Crown  given  for  that  purpose. 
'I'herefore  we  may  remove  (and  this,  I  think,  will  answer  the 
question  which  Mr.  Baron  Bramwell  was  good  enough  to  call  my 
attention  to)  the  second  section  altogether  from  the  argument 
which  I  took  leave  to  submit  to  you,  the  argument  which  sug- 
gested that  the  measure  of  international  duty  was  the  measure 
and  the  extent  of  municipal  provision  in  the  sections  of  this  Act 
as  to  ships.  That  may  not  apply  to  section  2,  because  that 
section  does  not  deal  directly  with  the  question  of  international 
duty,. but  it  deals  with  the  question  of  allegiance  between  the 
crown  and  its  own  subjects. 

Then  the  3rd  section  is  by  way  of  exception  from  the  second, 
and  may  be  passed  over.  The  fourth  is  as  to  the  issuing  of  war- 
rants and  the  trial.  The  fifth  is  as  to  vessels  with  persons  on 
board  engaged  in  foreign  service  being  detained  at  any  port: 
that  is  in  aid  of  the  second,  the  third  «nnd  the  fourth  sections, 
and  so  is  the  sixth  ;  and  there  ends  the  series  of  provisions, 
which  are  very  much  broader  and  wider  than  any  question  of 
aiding  one  belligerent  against  another.  Those  are  questions 
of  taking  service  without  the  leave  of  the  Queen  in  any  service 
which  would  militate  against  the  allegiance  which  the  subject 
owes  the  Queen.  The  seventh  section  is  the  one  which  I  say 
is  the  expression  of  international  law  upon  the  subject,  and  is  to 
be  construed,  as  I  apprehend,  witji  that  light  thrown  upon  it. 

The  first  observation  which  I  shall  take  leave  to  make  upon 
that  7th  section  is  to  remind  your  Lordships  of  what  I  have 
already  said.  I  am  sure  that  it  has  not  passed  from  your  Lord- 
ship s  mind  that  the  circumstance  that  the  whole  is  prefaced  by 
these  words,  "  without  the  leave  and  licence  of  Her  Majesty,*' 
shows  that  there  is  nothing  in  this  which  can  be  said  a  prion  to 
involve  any  offence  in  the  nature  of  malum  in  se,  or  an  offence  as 
regards  the  existence  of  which  you  can  have  any  preconceived  or 
any  preformed  opinion.  A  very  strong  instance  of  that  kind  has 
occurred  in  our  own  recollection-  I  believe  in  the  present  year. 
I  refer  of  course  to  the  case  of  China,  where,  in  a  war  in  which 
the  Government  of  China  are  belligerents  against  a  certain  portion 
of  the  empire  of  China  who  are  in  revolution,  we  have  seen  from 
our  own  shores  an  expedition  go  out,  fitted  out  in  the  most 
formal  way  as  ships  of  war,  commanded  by  officers,  some  of  whom 
were  in  Her  Majesty's  service  :  but  the  whole  was  done  by  the 
leave  of  the  Crown,  given  by  order  in  Council  for  the  purpose. 
It  is  therefore  one  of  those  things  in  which  the  Crown  may  throw 
open  the  whole  of  that,  whatever  it  may  be,  which  is  covered  by 
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the  7th  section^  if    it    so    thinks  fit.     There    is   therefore   no    Aboument. 

moral    offence — no   malum    in    se — which   is   struck   at  by   the         

section.  ^^l^' 

The  next  point  which  I  ask  your  Lordships  to  consider  is  this. 
My  object  of  course  is  to  determine  what  is  ihe  principle  of  the 
entire  offence  which  is  defined  by  this  section.  We  must  go  by 
steps  in  order  to  ascertain  the  answer  to  that  question,  and  the  first 
thing  I  ask  your  Lordships  to  consider  is  this — Is  it  by  this  section 
made  an  offence  to  build — is  there  a  prohibition  against  building/a 
ship?  Of  course  by  the  term  building  I  mean  as  distinguished 
from  equipping,  fitting  out,  furnishing,  or  arming.  I  take  the 
case  in  which  I  have  to  deal  with  mere  structure  as  distinguished 
from  those  things  which,  as  we  all  know,  are  superadded  after  the 
hull  of  a  ship  is  completely  built  and  is  finished  as  a  ship,  or,  as  it 
is  sometimes  described,  as  the  complete  hull  of  a  vessel.  Now,  my 
Lord,  in  the  first  place  I  say  that  the  most  cursory  inspection  of 
the  words  I  think  would  lead  us  to  conclude  that  there  is  assumed 
throughout  this  section  from  beginning  to  end,  that  before  you 
coiTie  to  ascertain  whether  the  offence  is  or  is  not  committed 
there  is  a  ship  or  vessel  in  existence.  There  is  a  ship  or  vessel 
spoken  of,  which  is  to  be  ^'  equipped,  furnished,  fitted  out,  or 
armed."  The  ordinary  and  natural  construction  of  those  terms 
would  be  that  the  ship  was  in  existence  as  a  ship,  and  that 
something  was  to  be  superadded  to  the  ship,  which  has  occurred 
here,  whatever  it  may  be,  equipping,  fitting  out,  or  arming. 

Mr.  Baron  BramwelL — The  mere  sale  is  not  prohibited. 

Sir  Hugh  Cairns, —  I  am  avoiding  for  this  moment  what  is  to  be 
the  line  of  demarcation,  which  I  will  deal  with  by  and  bye;  but  I 
am  now  inquiring  what  is  the  meaning  of  the  phrase  "  equipping, 
fitting  out,"  &c.     At  present,  all  I  say  is 

Lord  Chief  Baron. — Some  meaning  must  be  given  to  the  clause 
consistent  with  the  right  to  build. 

Sir  Hugh  Cairns. — That  is  all  I  desire  at  present. 

Lord  Chief  Baron. — Had  it  been  intended  that  the  ship  should 
not  be  built,  nothing  would  have  been  more  easy  than  to  say  so. 

Sir  Hugh  Cairns, — Just  so.  1  was  going  to  add  that  in  addition 
to  its  being  the  natural  construction,  the  section  speaks  of  the 
vessel,  and  speaks  of  the  fitting  out  of  the  ship  or  vessel,  as  a  pre- 
existing thing  ;  and  the  observation  which  your  Lordship  has  made 
seems  to  me  conclusive,  that  if  it  was  intended  to  have  said  you 
shall  not  build  a  ship,  nothing  would  have  been  simpler  than  to 
haye  said  so  in  such  a  way  as  that  there  could  be  no  misapprehension 
about  it.  But  the  forfeiture  clause  makes  it  still  more  clear.  The 
Act  says,  "  And  every  such  ship  or  vessel,  with  the  tackle,  ap- 
**  parel,  and  furniture,  together  with  all  the  materials,  arms,am- 
**  munition,  and  stores  which  may  belong  to,  or  be  on  board  of  any 
'*  such  ship  or  vessel  shall  be  forfeited,"  and  still  further,  towards 
the  end  of  the  clause,  it  says,  ^'  And  that  every  such  ship  and 
«  vessel,  with  tlie  tackle,  apparel,  and  furniture,  together  with  all 
^'  the  materials,  arms,  ammunition,  and  stores  which  may  belong 
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Aboumbnt.    ff  to  or  be  on  board  of  such  ship  or  vessel  may  be  prosecuted  and 
IbTd^v       "  condemned  in  the  hke  manner  and  in  such  Courts  as  ships  or 

'      '*  vessels  may  be  prosecuted  and  condemned  for  any  breach  of  the 

*^  excise  laws."  Therefore,  your  Lordships  observe,  that  when 
you  come  to  the  end  there  is  a  distinction  made  between  the  two 
things  spoken  of,  namely,  the  ship  or  the  vessel  itself,  and  the 
furniture,  the  equipment,  the  stores,  the  ammunition,  and  every- 
thing else  that  may  be  connected  with  the  vessel. 

In  addition  to  that,  in  the  part  of  the  section  which  speaks  of 
the   issuing  or  delivering  of  a  commission,  these  words   occur, 
*'  for  any  ship  or  vessel,  to  the  intent  that  such  ship  or  vessel 
"  shall   be    employed    as   aforesaid ;  *'    again    speaking    of   the 
existence  of  the  ship  or  vessel  as  a  thing  independent  of  any 
equipment  or  outfit  which  may  be  placed  upon  it     I  may  say, 
my  Lords,  as  to  that,  that  if  the  argument  is  maintained  on  the 
other  side,  (I  do  not  know,  of  course,  whether  it  will  be  main- 
tained or  not,  for  we  have  not  had  an  opportunity  of  hearing  the 
arguments  of  the  Crown,)  which  I  have  seen  maintained  out  of 
doors,  namely,  that  the  moment  you  find  any  part  of  the  structure 
of  a  vessel  to  be  a  part  which  is  suitable  for  a  vessel  of  war,  and 
not  for  a  vessel  of  commerce,  that  ship  is  struck  at  and  comes 
within  the  ambit  of  this  Act  of  Parliament;  if  that  argument  is 
maintained,  it  must  go  to  this  length  ;  that  if  it  were  the  case,  as 
very  probably  it  is,  that  in  laying  down  the  keel  of  a  ship,  the 
keel  may  be  laid  down  of  a  kind  more  or  less  fitted  for  a  ship  of 
war,  according  as  you  do  or  do  not  intend  to  employ  the  vessel  as 
a  ship  of  war,  if  the  keel  be  laid  down  with  the  intent  that  she 
shall  be  used  as  a  ship  of  war,  then,  that  is  an  offence  committed 
within  the  Act;  it  is  a  misdemeanor,  and  there  is  a  forfeiture, 
not   of  the  ship,    for  there   is  no   ship   to   be   forfeited,    but  a 
forfeiture  of  the  keel  so  laid  down.     That  would  be  absurd.     I 
really  do  not  know  that  the  argument  requires  any  graver  con- 
sideration ;  it  would  be  absurd  to  say,  that  where  the  Act  speaks 
of  a  ship  or  vessel  being  forfeited  with  her  equipments,  that  is 
satisfied  and  met  by  the  mere  laying  down  of  the  keel,  which  in 
no  sense  can  be  called  a  ship,  much  less  any  part  of  the  equipment 
of  a  ship. 

If  I  carry  your  Lordships  wiih  me  in  that  observation,  and  if 
you  ultimately  are  of  opinion,  as  I  think  you  will  be,  that  it  is 
impossible  to  contend  that  building,  as  distinguished  from  equip- 
ment and  furniture,  is  struck  at  here,  you  will  observe  that  there 
are  other  matters  here  connected  with  ships,  which  are  not  in  any 
way  mentioned  or  restrained;  for  example,  there  is  nothing  here 
which  restrains  the  hiring  of  a  ship,  or  the  hiring  of  room  in  a  ship, 
for  the  purpose  of  carrying  out  warlike  stores,  to  be  delivered 
either  to  the  ship  abroad,  or  to  a  port  abroad;  there  is  not 
a  word  which  would  indicate  that  that  was  to  be  an  offence  in  any 
shape  or  form.  Again,  there  is  nothing  here  which  indicates  that 
the  building  and  fitting  out  of  a  class  of  ships  which  are  well 
known  in  war,  and  which  are  called  despatch  boats,  is  intended 
to  be  restrained  or  struck  at  by  the  section.     Yet  the  great  im- 
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portance  of  vessels  of  that  kind  is  perfectly  well  known.     I  think    AaotnaiHT. 

it  is  said  that  Lord  Nelson  said  at  various  times,  that  the  whole 

of  his  expedition  was  paralyzed,  from  the  want  of  those  despatch 

boats.      Indeed,  of  course  one  knows  without  any  explanation, 

that  those  boats  must  be  of  the  greatest  importance  to  any  warlike 

expedition.     Yet  there  is  nothing  here  in  this  Act  to  restrain  the 

fitting  out  and  equipment  of  a  ship  of  that  kind. 

Now  I  am  anxious  to  ask  your  Lordships  to  go  a  little  further 
in  the  consideration  of  the  case  of  a  ship  built  merely,  as  dis- 
tinguished from  being  fitted  out  or  equipped, — and  upon  this 
point  a  question  was  put  to  ray  learned  friend  in  moving  for  the 
rule,  which  he  answered  in  the  way  I  will  state  to  your  Lordships. 
The  Lord  Chief  Baron  put  this  question  to  my  learned  friend  the 
Attorney  General.  "  Suppose  the  case  of  the  building  of  a  mere 
^  hull,  with  the  intention  that  it  should  be  towed  away  across  the 
**  Atlantic  by  a  tug,  and  suppose  there  was  some  Confederate  port 
"  open,  which  there  is  not,  that  hull  being  incapable  in  that  state 
**  of  being  used  for  any  purpose,  whether  of  merchandise  or  war, 
**  do  you  mean  to  say  that  that  would  be  illegal  ?  "  The  Attorney 
General  says,  "  That  would  raise  an  entirely  different  question. 
''  The  Lord  Chief  Baron. — Would  it  be  illegal  ?  Mr.  Attorney 
"  General. — I  will  assume  for  a  moment  that  it  is  not  illegal, 
^^  Lord  Chief  Baron. — I  am  bound  to  say  that  if  it  were  illegal. 
'*  you  would  be  entitled  to  your  rule  at  once,  because  no  doubt 
"  I  meant  to  lay  down  distinctly  that  the  mere  hull  of  a  vessel  in 
*'  no  condition  fit  for  any  use  whatever,  might  be  made  and  sold 
**  at  Liverpool  to  anybody.  Mr.  Attorney  General.— -My  case 
*'  does  not  in  the  least  require  that  I  should  argue  that  the  case 
"  imagined  by  your  Lordship,  which  is  obviously  not  one  which 
^  is  very  probable  and  practical,  would  be  brought  within  the 
"  words  'equip,  furnish,  fit  out,  or  arm.'"  I  do  not  know 
whether  my  learned  friend  meant  to  say,  that  he  conceded  the 
question  that  was  put  by  your  Lordship,  or  whether  he  merely 
intended  to  say,  that  for  argument  sake,  and  for  the  time  only, 
without  committing  himself  to  any  proposition  which  was  to  last 
throughout  the  case,  he  would  take  it  so. 

Mr.  Attorney  General — I  only  said  that  it  was  not  the  case 
before  the  Court. 

Sir  Hugh  Cairns, — Exactly ;  but  I  beg  leave  to  think,  my 
Lords,  with  great  submission  to  my  learned  friend,  that  when  the 
Crown  comes  here  to  ask  the  Court  to  put  a  construction  upon 
an  Act  of  Parliament,  which  shall  be  a  rule  for  the  subjects  of  the 
Crown  to  follow,  the  Crown  is  bound  to  deal  with  a  question  oi 
that  kind,  not  by  saying  it  is  not  the  case  before  the  Court,  or  it 
is  a  case  which  I  will  admit  for  a  few  moments ;  but  the  Crown 
is  bound  to  come  forward  with  a  theory  and  with  some  view  upon 
a  subject  of  this  kind,  in  the  understanding  of  which  by  those 
concerned  there  can  be  no  difficulty.  But  I  beg  leave  to  submit 
with  perfect  confidence  that  it  will  be  your  ultimate  view  of  it; 
that  as  there  is  nothing  in  the  section  to  forbid  the  building  of 
the  hull  of  a  ship  as  distinguished  from  the  outfit  of  it,  so  there  is 
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Abgdment.    nothing  whatever  which  forbids  the  taking  the  hull  so  built  into 

isTm        ^^^  possession  of  a  tow  boat,  and  towing  it  like  any  other  article 

^'      of  merchandise  (contraband,  if  you  like,  still  an  article  which  may 

legitimately  be  passed  over  or  sold),  and  carrying  it  out  of  the 

jurisdiction  of  the  neutral  country  into  a  Confederate  port,  or  lo 

any  other  place  to  which  it  may  be  thought  desirable  to  take  it. 

And,  my  Lords^  I  cannot  help  remarking  here  upon  the  obser- 
vation of  my  learned  friend  the  Attorney  General,  who  says  tiiat 
this  is  not  a  very  probable  and  practical  supposition.  Let  us  not 
talk  here  about  this  Act  of  Parliament  as  if  it  were  an  Act  drawn 
up  and  framed  with  reference  to  the  United  States,  or  the  Con- 
federate power ;  neither  of  them  were  thought  of  at  the  time 
when  it  was  framed.  I  agree,  my  Lords,  that  it  is  not  a  very 
practical  supposition  that  a  large  ship  of  war  can  be  towed  across 
the  Atlantic  by  a  tug  boat,  but  I  will  suppose  cases  as  to  the 
practicability  of  which  there  can  be  no  doubt.  Let  us  suppose 
that  France  and  Russia  were  at  war,  and  we  neutral,  am  I  to  be 
told  that  the  supposition  which  I  am  going  to  make  is  not  a 
practical  one?  I  suppose  that  it  suits  France  in  that  war,  either 
m  consequence  of  her  own  ports  being  full,  or  for  some  other 
cause,  to  have  a  ship  built  in  England.  She  sends  over  orders  to 
a  ship  builder  at  Southampton  or  Portsmouth  to  build  a  vessel 
suitable  for  a  warlike  purpose.  He  builds  and  completes  the  hull 
in  every  way,  but  he  does  not  fit  out,  equip,  or  arm  it.  The  hull 
so  completed  is  taken  possession  of  by  a  tow  boat ;  what  is  there 
impracticable  in  the  idea  of  a  tow  boat  towing  over  that  hull  to 
Brest  ?  it  might  be  done  perfectly  well.  Of  course  it  is  liable  to 
capture  by  the  other  belligerent  on  the  way.  Of  course  when  the 
hull  goes  to  Brest  the  guns  for  that  hull,  the  rigging,  the  sails,  and 
anything  else  which  the  ship  may  require  to  make  it  a  complete 
ship,  may  be  shipped  at  the  port  of  Southampton,  at  the  port  of 
Portsmouth,  at  the  port  of  London,  at  the  port  of  Liverpool,  or 
anywhere  else  you  please,  and  may  be  sent,  as  contraband  of  war 
may  be  sent,  out  of  the  port,  and  may  be  carried  across  to  a 
French  port,  and  any  use  that  may  be  thought  proper  may  be 
made  of  them  there,  whether  to  put  upon  the  hull  or  not,  as  may 
be  thought  desirable. 

Then,  my  Lord, if  tiiat  be  so  I  go  a  step  further,  and  1  ask  your 
Lordships  if  it  be  the  case  that  a  hull  completed  and  built,*  we 
will  say  in  Southampton,  or  Portsmouth,  may  be  taken  possession 
of  by  a  tow  boat  and  towed  across  the  Channel  into  a  port  of 
France  (the  case  which  I  have  supposed,)  is  it  to  be  said  that  it  is 
not  competent  to  put  upon  that  ship  those  appurtenances  which 
will  enable  it  without  the  assistance  of  a  tow  boat,  to  navigate 
that  Channel — in  other  words  to  put  sails  on  it,  if  that  is  desirable, 
or  to  put  a  steam  engine  and  boilers  if  that  is  the  mode  of  propul- 
sion which  is  to  be  adopted,  into  the  ship  ?  Is  it  equipping  it,  or 
furnishing  it,  or  fitting  it  out  as  a  ship  of  war  to  take  that  course? 
— ^I  say  it  is  not. — I  say  it  is  not  any  more  a  ship  of  war  when 
that  is  done  than  it  was  before. — I  say  it  is  not  a  ship  of  war  before 
that  is  done— it  is  not  within  the  Act  before  that  is  done,  and  the 
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alteration  which  is  produced  by  giving  it  the  means  of  propulsion    ^^ouicent. 
simply,  does  not  make  it  any  more  fitted  out  as  a  ship  of  war      ist  Day. 

than  it  was  before.  • 

Then,  my  Lords,  another  observation  occurs  to  me,  whicli  is 
this-     If  building  is  not  struck  at  by  this  Act  of  Parliament,  it 
follows  upon  every  sound  principle  of  reasoning,  that  when  you 
come  to  deal  with  words,  such  as  "  equipping,  furnishing,  fitting 
**  out,  or  arming,"    you  must  take  them    to  be  words  diversi 
genjtrisy  as  meaning  something  of  a  different  kind,  something  not 
ejusdem  generis  with  building.     You  cannot  upon  any  sound  prin- 
ciple  of  reasoning   assign  so  capricious  and  so   unmeaning  an 
object  to  an  Act  of  Parliament  as  to  conceive  that  it  does  not 
strike  at  the  building  of  the  hull  of  a  ship,  but  that  it  does  strike 
at  something,  which  is  just  of  the  same  kind  and  character  and 
nature  as  the  mere  building  of  the  hull,  and  which  is  not  con- 
nected in  any  way  with   hostile  or  warlike  ship  building.     But  if 
you  adopt  the  argument  that  those  words  "  equip,  furnish,  fit  out, 
"  and  arm  "  are  all  ejusdem  generis  amongst  themselves,  so  that  the 
character  of  the  last  will  give  a  complexion  to  the  whole  of  the 
four,  then  you  at  once  get  al  an  intelligible  object,  and  an  intel- 
ligible meaning  on  the  part  of  the  Legislature,  namely,  that  it  did 
not  mean  to  prohibit  mere  building,  that  it  did  not  mean  to  pro- 
hibit anything  which  was  of  the  character  of  building,  and  as 
harmless  as  building  is  allowed  to  be,  but  that  it  did  strike  at 
something  of  a  wholly  different  character,  something  that  would 
turn  the  ship  into  a  ship  of  a  distinctively  warlike  character,  and 
give  it  those  attributes  and  powers  which  a  ship  fitted  out  for  war 
would  have. 

Now,  my  Lords,  I  am  still  not  approaching  the  words  **  attempt 
"  or  endeavour,"  or  "  procure,'^  or  "  be  concerned  in,"  but  1  am 
still  endeavouring  to  find  out  what  is  the  complete  offence,  if  I 
may  use  the  expression,  which  is  struck  at  by  this  section;  and  as 
the  result  of  my  arguments  as  I  have  put  them  before  your  Lord- 
ships, abandoning  for  a  moment  the  verbiage  of  the  Act  of 
Parliament,  which  really  cumbers  us,  and  abandoning  also  for  a 
moment  any  question  of  attempt  or  endeavour,  and  pointing 
merely  to  the  principal  offence  itself,  I  submit  that  the  construc- 
tion of  the  section,  putting  it  in  very  short  terms,  is  this;  it  is  a 
prohibition  to  this  effect;  no  person  within  Her  Majesty's 
dominions  shall  equip  a  ship  as  a  ship  of  war  with  a  view  to  its 
being  used  by  one  belligerent  against  another.  The  ingredients 
in  the  offence  therefore  are  threefold;  first  it  must  be  committed 
within  Her  Majesty's  dominions,  second  there  must  be  an  equip- 
ment as  a  ship  of  war,  by  which  I  understand  an  equipment  of  a 
warlike  character. 

Mr.  Baron  BramwelL — Something  short  of  arming. 
Sir  Hugh  Cairns. — We  say  nothing  of  arming.  I  say  an  equip- 
ment of  a  warlike  character ;  it  may  be  short  of  arming.  I  do 
not  even  ask  your  Lordships  to  hold  that  it  tnust  be  a  complete 
equipment,  that  would  lead  your  Lordships  very  likely  into  ques- 
tions which  it  would  be  impossible  to  solve ;  for  example,  it  might 
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AjiacxBirr.    be  impossible  to  say  when  a  ship  was,  more  or  less,  completely 
iTd"        equipped.     What  I  say  is  this,  the  equipment  which  is  to  be  com- 

^'      plained  of  must  be  an  equipment  of  a  warlike  character,  otherwise 

you  are  not  equipping  the  ship  as  a  ship  of  war.  The  third  in- 
gredient is,  the  view  or  the  intention  that  the  ship  should  be  used 
by  one  belligerent  against  the  other. 

Mr.  Baron  Bramwell — The  Act  goes  further  than  that ;  the 
words  are,  "  cruize  or  commit  hostilities." 

Sir  Hugh  Cairns, — I  said  "  use,"  my  Lord,  because  there  is  no 
controversy  about  that  part  of  it  I  said  '^  use  ""  as  a  compendious 
term,  to  denote  the  kind  of  use  referred  to  in  the  section. 

Mr,  Baron  Bramwell — Without  wishing  to  help  you,  for  of 
course  you  do  not  stand  in  need  of  it,  I  may  remark,  that  it  seems 
important  to  bear  in  mind  when  you  use  ihe  expression  ''  equip- 
"  ment,*'  that  it  must  be  warlike  equipment.  It  must  be  such 
equipment,  one  would  think,  that  the  vessel  can  cruize  or  commit 
hostilities. 

Sir  Hugh  Cairns. — Certainly,  my  Lord,  I  meant  to  refer  to 
those  words  ''  cruize  and  commit  hostilities,'^  as  part  of  the  words 
which  give  me  a  right  to  say  that  the  equipments  must  be  of  a  warlike 
character,  because  without  those  words  I  admit  that  other  questions 
might  be  opened.  And  I  also  put  out  of  view  the  case  of  a  trans- 
port>  because  it  is  admitted  that  that  point  is  struck  out  of  any 
accusation  against  the  ship  with  which  we  have  to  deal.  But  it 
will  not  interfere  with  my  argument  that  the  word  "a  transport " 
occurs  in  the  Act,  because,  just  as  a  ship  of  war  must  have  the 
equipments  which  are  distinctive  of  and  peculiar  to  a  ship  of  war, 
so  a  transport  must  have  the  equipments  which  are  distinctive  of 
and  peculiar  to  a  transport  But  with  regard  to  the  words  which 
Mr.  Baron  Bramwell  has  referred  to,  namely,  **  to  cruize  or  com- 
'^  mit  hostilities,"  those  words  I  rest  upon  as  words  entitling  me 
to  say  that  the  ship  pointed  at  in  that  alternative  part  of  the 
sentence,  must  be  equipped  as  a  ship  of  war. 

Your  Lordships  will  observe  that  I  am  carefulljp  avoiding 
putting  the  case  as  high  perhaps  as  it  might  be  put  in  argument, 
because  I  do  not  feel  it  necessary  that  I  should  do  so.  I  might 
go  as  far  as  to  distinguish  and  describe  the  equipment  in  another 
manner.  I  might  say,  it  must  be  an  equipment  which  will 
enable  the  ship  to  cruize  and  commit  hostilities, — that  is  going 
further, — then  warlike  equipment  alone  would  not  be  sufficient. 
I  might  go  so  far  as  to  say,  that  the  test  to  be  applied  to  the 
equipment  should  be  this, — that  it  must  be  an  equipment  which 
would  enable  the  ships  to  cruize  and  commit  hostilities ;  but  it  is 
not  necessary  to  my  argument  to  do  so.  I  show,  at  all  events,  that 
it  must  be  an  equipment  of  a  warlike  character. 

Now  I  ask  your  Lordships  to  observe  how  completely  that  des- 
cription tallies,  first  with  the  history  we  have  of  the  question, 
then  with  the  American  Act  of  Congress,  and  theti  with  other 
parts  of  this  same  Statute.  How  does  it  tally  with  the  history 
of  the  question  ?  I  showed  you  that  before  any  Municipal  Act  bad 
been  passed  either  by  America  or  by  this  country,  proceeding 
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upon   principles   of  international  law  alone,   this  was  the  test    ABonuBiiT. 
applied  by  the  Government  of  the  United  States  to  the  equip-       iITd" 

ments  of  ships  in  their  ports,  which  were  lawful  and  those  which         

were  unlawful ;  those  of  a  warlike  character  were  declared  to 
be  unlawful,  and  those  not  necessarily  and  distinctively  of  a 
warlike  character  were  declared  to  be  lawful.  How  does  it  tally 
with  the  American  Act?  I  pointed  that  out  to  you  when  I  showed 
you  that  although  the  American  Act  gives  power  to  certain 
officers  to  require  a  bond,  or  to  detain  a  vessel  upon  suspicion,  yet 
that  power  does  not  arise  unless  the  person  requiring  the  bond  or 
detaining  the  vessel  is  able  to  predicate  of  the  vessel,  that  she  is  an 
armed  ship,  or  that  she  is  a  ship  whose  equipments  are  of  a  warlike 
character.  How  does  it  tally  with  the  8th  section  of  the  pre- 
sent Act  of  Parliament  ?  That  8th  section  is  a  very  remarkable 
section,  it  is  the  section  which  deals  with  the  question  of  what  is 
called  in  the  marginal  note  "  Penalty  for  aiding  the  warlike  equip- 
"  ment  of  vessels  of  foreign  states,''  &c.  That  8th  section  says  this: 
^  And  be  it  further  enacted,  that  if  any  person  in  any  part  of  the 
"  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any  part 
**  of  His  Majesty's  dominions  beyond  the  seas,  without  the  leave 
'^  and  licence  of  His  Majesty  for  that  purpose  first  had  and 
<*  obtained  as  aforesaid,  shall,  by  adding  to  the  number  of  the 
"  guns  of  such  vessel,  or  by  changing  those  on  board  for  other 
"  guns,  or  by  the  addition  of  any  equipment  for  war,  increase  or 
^<  augment,  or  procure  to  be  increased  or  augmented,  or  shall  be 
^  knowingly  concerned  in  increasing  or  augmenting  the  warlike 
^*  force  of  any  ship  or  vessel  of  war  or  cruizer,  or  other  armed 
"  vessel  which  at  the  time  of  her  arrival  in  any  part  of  the  United 
"  Kingdom  or  any  of  His  Majesty's  dominions  was  a  ship  of  war, 
**  cruizer,  or  armed  vessel  in  the  service  of  any  foreign  prince, 
**  state,  or  potentate,  or  of  any  person  or  persons  exercising  or 
*^  assuming  to  exercise  any  powers  of  government  in  or  over  any 
**  colony,  province,  or  part  of  any  province  or  people,  belonging 
^  to  the  subjects  of  any  such  prince,  state,  or  potentate, 
"  or  to  the  inhabitants  of  any  colony,  province,  or  part  of  any 
^  province  or  country  under  the  control  of  any  person  or  persons 
<^  so  exercising  or  assuming  to  exercise  the  powers  of  government, 
''  every  such  person  so  offending  shall  be  deemed  guilty  of  a 
**  misdemeanor.'* 

Now,  my  Lords,  observe  there  the  case  that  is  supposed  by  that 
section ;  you  have  there  a  case  as  you  had  in  the  American  Act, 
of  a  ship  coming  into  a  neutral  port  clearly  being  a  ship  intend- 
ing warlike  operations ;  there  is  no  question  about  that,  and  no 
dispute  about  it.  Is  it  deprived  of  all  possibility  of  equipment  ? 
Not  at  all,  the  penalty  is  only  then  against  the  addition  of  any 
equipment  for  war,  so  as  to  augment  the  warlike  force  of  the  ship 
or  vesseL  Any  equipment  whicli  is  not  an  equipment  for  pur- 
poses of  war,  any  equipment  which  is  not  to  augment  the  war- 
like force  of  the  vessel,  is  perfectly  lawful.  Yet  the  argument 
which  I  suppose  will  be  urged  by  the  Crown  that  the  equipment 
by  section  7  may  be  an  equipment  which  is  not  warlike,  will 
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ARatjMBHT.    land  us  in  this  absurdity,  that  in  the  7th  section  you  have  a  clause 
isTDay       dealing  with  equipments  generally,   whether  warlike  or  not,  but 

*      in  the  8th  secjbion,  where,  beyond  all  doubt,  the  ship  referred  to 

was  exactly  one  of  the  very  class  which  would  be  prepared  to 
cruize  and  commit  hostilities,  you  allow  the  ship  to  take  in  her 
equipment  at  a  neutral  port,  provided  the  equipment  be  not  of  a 
warlike  character. 

My  Lords,  if  I  am  right  in  saying  that  that  is  the  principal 
offence  consisting  of  these  three  parts,  an  offence  committed  in 
Her  Majesty's  dominions,  the  equipment  being  of  a  warlike 
character,  or  such  as  would  enable  a  ship  to  cruize  and  commit 
hostilities,  and  the  intent  or  object  being  that  that  ship  should 
be  used  by  one  belligerent  against  another,  let  me  now  deal  with 
the  minor  words,  "attempt  or  endeavour"  or  *' procure"  or 
**  be  concerned  in/'  Now,  my  Lords,  I  have  a  complaint  to  make 
here  of  the  proceedings  on  the  part  of  the  Crown,  which  I  think 
your  Lordships  will  consider  not  without  foundation.  I  certainly 
was  very  much  astonished  at  hearing,  or  rather  at  observing  in 
the  notes,  an  observation  of  my  learned  friend  the  Attorney 
General  in  moving  for  this  rule.  One  of  the  complaints  of  the 
Crown  was  that  the  learned  Lord  Chief  Baron  on  the  trial  had 
not  called  the  attention  of  the  jury  to  that  part  of  the  Act  of 
Parliament  and  the  arguments  founded  upon  it  as  to  procuring 
and  being  concerned  in,  the  equipment  and  so  on,  and  I  ob- 
serve among  the  grounds  upon  which  the  rule  was  sought,  this 
matter  prominently  put  forward  as  among  the  heads  of  complaint 
upon  which  the  rule  is  obtained. 

Now,  my  Lord,  I  endeavoured  to  refresh  the  recollection,  which 
was  very  strong  in  my  own  mind,  of  the  course  which  was  taken 
by  the  late  Attorney  General  at  the  trial,  a  course  which  was  not 
misunderstood  then,  but  was  accepted  by  the  other  side  as  a  con- 
venient, and  indeed  under  the  circumstances  of  the  case,  the  ne- 
cessary course,  and  which  I  will  contrast  with  the  complaint  that 
is  now  made  by  my  learned  friend  the  present  Attorney  General. 
What  did  the  late  Attorney  General  Siiy  in  his  opening? 
Your  Lordships  will  find  it  in  the  book  before  you  at  page  12. 
It  is  the  second  break  in  the  page.  The  learned  Attorney 
General  speaking  of  the  information  says,  "  The  information  as 
"  my  Lord  knows  by  this  time  is  a  very  voluminous  document 
"  In  truth  neither  you,  gentlemen,  nor  any  one  else,  unless  my 
^^  learned  friends  on  the  other  side  think  proper  to  embark  in  the 
*^  affair^  no  one  need  trouble  themselves  about  the  lengthy  in- 
"  formation,  or  the  multitude  of  counts  contained  in  the  document. 
"  The  number  of  counts,  as  my  Lord  will  understand,  is  rendered 
**  necessary,  or  prudent  at  all  events,  by  the  very  numerous  words 
"  of  description  of  the  violation  of  the  statute  which  occur  in  the 
**  section  on  which  it  is  rested.  You  will  find  that  a  person  shall 
'*  forfeit  his  ship,  who  without  licence  of  the  sovereign  shall  equip, 
**  furnish,  fit  out,  or  arm,  or  attempt  or  endeavour  to  equip,  furnish, 
«  fit  out,  or  arm,  or  procure  to  be  equipped,  fiirnished,  fitted  out, 
^'  or  armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  in  the 
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"  eqaippingy   furnishing,  fitting  out,  or  arming  of  any  ship  or    Aboumott. 

**  vessel  with  a  certain  intent ;  therefore,  as  a  matter  of  prudence,       i"^ 

'*  (and  I  will  pass  from  this  part  of  the  case  in  a  moment,)  it  became  ^^' 

**  right  with  us  to  put  what  I  may  call  the  complaint  or  accusa- 

**  tion  in  Tarious  forms,  so  as  to  bring  the  case,  supposing  the 

*•  facts  proved  to  your  satisfaction,  clearly  within  the  language  and 

"  terms  of  one  part  of  this  section  or  another.    Therefore  we  shall 

**  have  no  complaint  abou,t  the  length  of  the  information.     The 

"  truth  is,  as  my  Lord  will  observe,  the  first  eight  counts  are  those 

"  only  to  which  any  attention  need  to  be  paid.     They  merely  vary 

^  one  from  the  other,  and  the  others  are  changes  rung  upon  those 

"  by  reason  of  the  various  expressions  I  have  read." 

Mr.  Attorney  General — Will  you  have  the  goodness  to  read 
what  is  at  the  bottom  of  that  page  ? 

Sir  Hugh  Caims. — ^If  my  learned  friend  wishes  it  I  will  read 
it  at  any  length  ;  at  the  same  time  I  take  the  liberty  to  say  that 
nothing  which  comes  afterwards  could  qualify  that  statement 
made  by  the  Attorney  General  that  those  eight  counts  were  those 
to  which  only  any  attention  need  be  paid.  Now  I  will  read  what 
18  at  the  bottom  of  the  page : — *^  Now,  that  information  being  filed, 
'*  the  complainants,  who  have  been  permitted,  as  I  told  yon,  to 
•<  appear,  deny  the  existence  of  those  various  causes  upon  which 
^  the  Crown  relies  as  having  induced  the  forfeiture,  and  your 
^'  duty  to-day  is  to  try,  whether  in  substance  and  in  fact,  these 
^  causes  or  any  of  them,  any  material  causes  within  the  section  to 
''  which  1  have  referred,  did  exist  at  the  time  of  the  seizure,  and 
**  warranted  the  seizure  that  took  place.  Gentlemen,  the  charge, 
^<  03  you  may  infer  from  the  reference  I  have  just  made  to 
**  the  language  of  the  7th  section,  is  in  fact  this,  —  that  the 
^  *  Alexandra'  was  fitted  out,  or  if  the  term  be  preferred,  equipped, 
«<  or  was  permitted  to  be  equipped,  or  that  persons  endeavoured 
**  to  equip ;  they  are  the  various  forms,  but  I  rather  prefer  \o 
^'  rest  on  the  main  expression,  that  it  was  fitted  out  and  equipped, 
**  or  that  endeavours  were  made  to  equip,  with  intent  to  be  em- 
*^  ployed  to  harass  and  to  be  hostile  to  the  Government  and 
'^  citizens  of  a  State  with  which  Her  Majesty  was  not  at  war,  the 
*•  State  of  the  United  States/' 

Now,  my  Lord,  I  repeat  that  observation  ;  I  do  not  mean  to 
say  that  the  learned  Attorney  General  in  ibrm  abandoned  the 
other  counts  of  the  information,  but  I  say  that  he  clearly  and  dis- 
tinctly announced  to  the  learned  Judge  presiding  at  the  trial  of 
the  caee^  and  to  the  counsel  on  the  other  side,  this :  My  idea  of 
that  which  in  substance  we  have  to  try  is,  that  you  will  find  it 
in  those  eight  counts.  No  doubt  I  shall  have  the  liberty  if  I 
see  clearly  and  distinctly,  if  I  am  ousted  from  those  eight  counts, 
that  I  can  bring  the  case  hereafter  under  another  one,  to  try  to 
do  so,  and  I  shall  claim  that  liberty ;  but  I  tell  my  Lord,  and  I 
tell  the  opposing  counsel,  that  until  I  warn  you  to  the  contrary, 
what  we  haye  to  direct  our  attention  to,  is  that  part  of  the  in- 
fdrmation,  namely,  the  eight  counts.  Those  eight  counts  are 
8341.  I 
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Axouuxi^.    upon  the  "  equipping  "  and  "  furniBfaiug/'  and   '<  fitting    out^" 
IbTd"        "  ^^^  "^*  "P®"  ^^®  *'  attempting,"  or  *'  endeavouring,**  or  "  pro- 

^         **  curing/'  or  "  being  concerned  in/' "     As  your  Lordships  cast 

your  eyes  over  the  diflTerent  counts^  you  will  see  the  difierence 
which  there  is  in  them.  The  first  count  says  ''  did  equip,"  the 
second  count  says  also  "did  equip,"  with  a  certain  other  intent; 
the  third  says  "  did  equip^"  again  ;  the  fourth  says  "  did  equip^" 
the  fifth  "did  equip/  the  sixth  "did  equip/'  the  sevendi 
"did  equip/'  the  eighth  "did  equip/'  And  then  we  have  a 
r^sum^SLt  page  5  of  the  other  counts;  the  9th  to  the  I6lh  substi- 
tuting; "  did  furnish  "  for  "  did  equip/'  the  17th  to  the  24th  sub- 
stituting ^'did  fit  out"  for  "  did  equip,'*  and  so  on. 

Then,  my  Lords,  I  will  show  your  Lordships  how  this  view  was 
accepted  by  the  other  side  in  a  moment  But  at  a  later  period  and 
before  the  case  of  the  Defendants  was  opened  at  all,  my  Lord 
Chief  Baron  again  asks  the  Attorney  General  at  page  68  in  the 
large  book,  ^^How  many  counts  are  there?  ** Mr.  Attorney 
"  Greneral, — There  are  98  counts,  but  the  first  8  counts  disclose 
"  the  whole  of  the  pleadings ;  the  other  counts  vary  only  in  taking 
"  the  words  of  the  statute,  such  as  ^equipping,'  'fitting  out' 
**  and  '  endeavouring  to  fit  out '  and  the  like.  The  first  8  counts 
"  are  the  only  counts  that  any  one  need  pay  the  least  attention 
"  to  upon  this  point,  and  the  first  count  raises  this  question 
''  as  to  the  names/'  Was  that  misunderstood  on  the  other  side? 
When  the  case  of  the  Defendants  began  to  be  opened,  tliis  is 
the  statement  which,  as  counsel  on  behalf  of  the  Defendants,  I 
made  in  answer  to  the  proposition  or  statement  of  the  learned 
Attorney  General.  Your  Lordships  will  find  it  at  page  139  of 
the  same  book,  just  at  the  bottom  of  the  page. — ^The  Attorney 
General  says,  *'  We  will  not  stand  on  any  count  which  describes 
*^  the  intention  to  have  been  that  this  shoald  be  used  as  a  trans- 
*<  port  or  store-ship.  We  have  not  so  opened  our  case."  To 
which  I  said, ''  I  did  not  suppose  that  my  learned  fnend  so  con- 
*^  sidered  it ;  only,  in  order  to  prevent  misconception  hereafter, 
'^  I  mention  it  now.  I  come  now  to  the  main  counts  in  the  case, 
*'  which  my  learned  friend  said  very  fairly  might  be  judged  by 
^*  the  first  eight  counts  of  the  information,  the  others  repeating 
'^  the  same  idea  in  different  forms  of  words." 

Now  do  not  let  it  be  supposed  for  a  moment  that  I  mean  to 
say  the  Attorney  General  abandoned  or  could  not  have  relied 
upon,  if  necessary,  the  other  counts  of  the  information  ;  but  I 
say,  if,  after  that,  a  complaint  is  made  of  the  ruling  of  the 
learned  judge  who  presided  at  the  trial,  and  it  is  meant  now  to 
be  urged  in  opposition  to  anything  which  was  argued  at  the 
trial, — We  have  not  got  a  case ;  we  admit  we  have  a  difficulty  in 
supporting  a  case  with  regard  to  equipping;  but  we  ask  you  to 
look  particularly  at  a  wholly  different  offence,  at  an  oflence  de- 
scribed in  a  wholly  different  way,  viz.,  the  being  concerned  in  the 
equipping,  and  tx>  hold  that  our  evidence  goes  to  that;  then 
I  say  it  was  the  bounden  duty  of  the  Attorney  General  to  say, 
if  he  had  so  intended — ^but  he  never  intended  anydung  of  the 
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kind : — '*  Do  not  let  my  Lord  be  misled— or  the  counsel  on   Aroumekt. 
*♦  the  other  side,  or  any  one — be  misled  by  supposing  that  any       irtDay. 

^  one  of  the  ei«i:ht  counts  represents  clearly  what  was  the  gra-        

"  vamen  of  my  charge ;  for  it  is  to  be  found  in  a  different  count. 
**  I  ask  your  Lordship's  attention  to  that,  and  I  call  upon  the 
^  other  side  to  meet  that  case  in  point  of  argument/'  Nothing 
of  the  kind,  however,  was  said.  The  matter  was  left  in  the  way 
I  have  stated,  and  in  no  other  way. 

Mr^  Attorney  General, — I  should  be  very  sorry,  without  suf- 
ficient cause,  to  interrupt  my  learned  friend.  But  not  only  are 
the  interests  of  truth  and  justice  at  stake,  but  also  the  reputation 
of  my  learned  friend  the  late  Attorney  General  is  concerned  in 
what  has  just  been  said.  If  you  will  look  at  the  199th  page,  you 
will  see  what  the  Attorney  General  said  in  his  reply.  It  is  this  : 
"  My  Lord,  there  are  other  material  words  to  which  I  will  call 
"  your  Lordship's  attention.  It  is  not  only  a  violation  of  this 
**  section  that  a  person  shall  equip,  or  fit  out,  or  arm,  or  furnish; 
"  but  if  he  shall  attempt  or  endeavour  to  do  so,  or  shall  procure 
"  the  thing  to  be  done,  or  shall  knowingly  assist  or  be  concerned 
^  in  aiding  with  the  intent.  Therefore  any  one  of  those,  or  the 
"  endeavour,  or  being  concerned  in  the  attempt  to  do  any  one 
*^  of  those,  as  1  submit  to  your  Lordship  clearly  on  the  terms  of 
<'  tins  section,  would  bring  the  case  within  its  operation.  That 
"  would  be  a  matter  for  your  Lordship's  direction  to  the  jury." 

Sir  Hugh  Cairns. — I  am  much  obliged  to  my  learned  friend 
for  any  interruption  which  enables  me  to  have  what  I  should  not 
otherwise  have,  viz.,  some  power  of  answering  the  statements  of 
my  friend.  And  first  I  take  leave  to  say  that  the  reputation 
of  the  late  Attorney  General  is  not  involved  in  this  question^  His 
reputation  desires  and  requires  no  argument  from  either  me  or 
my  learned  friend.  He,  I  have  no  doubt,  were  he  here,  would 
deal  with  this  case  as  I  desire  it  to  be  dealt  with.  I  say  it  was 
impossible  for  the  late  Attorney  General  after  opening  his  case  as 
I  say  it  was  opened,  after  calling  upon  us  to  meet  the  case  as  it 
was  opened,  after  I  was  heard  on  the  part  of  the  defendants,  and 
after  our  mouths  were  closed,  to  put  the  matter  in  a  new  condi- 
tion by  his  reply.  And  even  if  those  ambiguous  words  fell  from 
the  Attorney  General  which  my  learned  friend  has  just  read,  I 
care  not  for  them.  I  say  the  matter  was  clearly  put  between  us 
in  his  opening  and  in  my  observations  for  the  defence ;  and  I  say 
it  was  not  consistent  with  the  course  the  Crown  ought  to  take  to 
attempt  to  open  a  new  case  in  the  reply  on  the  part  of  the  Crown. 
But,  my  Lords>  the  late  Attorney  General  was  perfectly  well 
aware,  and  we  shall  find  that  he  could  not  be  otherwise  than  well 
aware,  that  it  was  as  it  appeared  to  him  to  be  at  the  first,  utterly 
immaterial  to  rest  upon  these  other  words,  and  I  say  now  that  if 
the  case  had  been  opened  in  any  way, — if  these  words  had  been 
made  distinctly  at  first  the  gravamen  of  the  charge,  it  would  not 
have  bettered  the  matter  in  the  least,  as  I  hope  shortly  to  be  able 
to  convince  your  Lordships. 

I  2 
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Akoumhht.  Now  I  will  deal  with  these  minor  words.  What  are  they? 
iBtDar  '^^^^y  ^^^>  '"  ^^^  ^''^^  place,  to  "  attempt  or  endeavour  to  equip;" 
_  *  secondly,  "procure  to  be  equipped;''  and  thirdly,  "knowingly 
"  aid,  or  assist^  or  be  concerned  in  equipping/'  Now,  at  this 
brand)  of  the  argument,  I  am  entitled  to  assume,  that  the  view  I 
have  submitted  of  the  principal  offence  is  the  correct  one,  other- 
wise, of  course,  it  would  not  be  necessary  to  go  into  the  minor 
ones ;  but  I  will  assume  now,  that  the  principal  oifence  is  an 
ofience  so  constituted,  that  is,  an  equipping  within  Her  Ma- 
jesty's dominions  in  a  distinctively  warlike  manner,  a  ship  to 
be  used  by  one  belligerent  to  cruize  and  commit  hostilities 
against  the  other.  Now  let  me  take,  first,  "an  attempt  or 
"  endeavour"  to  do  that.  What  does  that  mean?  Does  it  mean 
an  attempt  or  endeavour  to  do  that  out  of  the  jurisdiction.  It 
must,  of  course,  be  an  attempt  or  endeavour  to  do  the  act,  which 
if  it  had  .s:one  on  to  its  consummation,  would  be  the  offence 
described  in  the  earlier  words  of  the  section.  If  the  offence 
described  in  the  earlier  words  of  the  section  be  to  equi[i  in  a 
distinctively  warlike  manner  within  the  jurisdiction  a  ship  or 
vessel  to  be  so  used,  the  attempt  or  endeavour  must  be  shown  to 
be  to  equip  in  that  distinctively  warlike  manner  within  the  juris- 
diction that  ship  or  vessel  so  to  be  used.  Now,  I  will  show  your 
Lordships,  when  we  come  to  the  evidence  in  this  case,  that  it 
never  was  once  suggested  that  beyond  that  which  was  actually 
done  upon  the  ship  '«  Alexandra*'  at  the  time  of  seizure,  there  was 
a  grain  of  evidence  going  to  show  that  anything  of  a  different 
character,  anything  diversi  generis^  was  to  be  done  to  the  ship  be- 
fore she  left  the  jurisdiction ;  and  I  say  that  advisedly,  bearing 
in  mind  thai  there  was  an  attempt  made,  with  which  I  shall 
qualify  my  statement,  to  show  something  about  guns  to  be  put  on 
board,  which  was  given  up  by  the  Attorney  General  at  the  trial, 
but  which  I  will  deal  with  as  the  present  Attorney  General  has 
now  renewed  the  charge.  But,  putting  that  out  of  the  case,  I  say 
it  carries  the  case  not  the  least  further.  If  you  rely  on  an  attempt 
or  endeavour,  you  must  show  that  the  attempt  or  endeavour  was 
to  do  that  particular  act  which  if  the  attempt  or  endeavour  had 
not  failed  or  been  interrupted,  would  have  been  the  offence  in- 
tended by  the  Act  of  Parliament 

To  explain  my  meaning,  I  will  suppose  that  there  is  a  ship  at 
the  wharf  in  Liverpool.  Up  to  the  point  at  which  I  speak  of  her, 
she  has  received  no  distinctive  or  definite  armament  for  war ;  but 
there  are  coming  down  one  of  the  streets  of  Liverpool  a  number 
of  heavy  waggons  laden  with  guns  and  gun  slides,  and  other  distinc- 
tive equipments  for  war,  as  to  which  I  show  that  it  was  intended 
clearly  to  put  those  guns,  and  other  warlike  equipments,  on  board 
that  ship ;  and  I  prove  by  evidence  about  which  there  is  no  doubt, 
that  John  Smith  was  the  person  controlling  that  operation,  ordering 
and  directing  those  waggons,  and  that  he  intended  to  put  those  iitir- 
like  armaments  on  board  the  ship,  and  that  all  that  was  done  of 
course,  I  assume  (I  do  not  repeat  it  at  every  turn)  with  the  intent 
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and  object  that  the  ship  should  be  employed  by  one  belligerent  to    ABomasHT. 
cruize  and  commit  hostilities  against  the  other.     But  something        ~~ 

happens  to  stop  the  progress  of  the  waggons ;  either  an  officer  of        ^' 

the  customs  is  premature,  or  something  else  occurs ;  the  whole  are 
arrested ;  the  guns  never  reach  the  ship.  But  the  evidence  is 
clear  that  if  not  arrested  they  would  have  been  put  on  board  the 
ship.  I  say  there,  that  that  was  clear  evidence  of,  and  all  that 
was  meant  by,  an  "attempt"  or  "endeavour.'*  If  there  had  been  no 
interruption,  if  the  waggons  had  gone  their  course,  and  the  guns 
had  been  put  on  board,  the  offence,  I  will  not  say  would  have 
been  complete,  but  would  have  come  under  the  first  category;  as 
being  an  equipment  of  a  distinctively  warlike  character,  it  would 
have  come  under  the  first  section  of  offences.  It  has  not  been 
completed ;  it  was  arrested  and  stopped,  but  the  evidence  shows 
that  it  was  only  owing  to  the  casual  circumstance  of  its  having 
been  arrested  that  it  was  not  completed.  That  is  an  attempt  or 
endeavour,  and  that  would  be  an  indictable  offence  under  the  Act. 
Your  Lordships  will  judge  whether,  if  it  had  been  made  a  point 
of  by  the  late  Attorney  General,  there  was  a  grain  of  evidence  to 
show  that  anything  of  the  kind  occurred  in  this  casf . 

Mr.  Baron  BramwelL — To  do  the  thing,  and  to  attempt  to  do 
It,  cannot  be  two  offences.  Surely  a  man  cannot  be  guilty  of  the 
two  offences,  attempting  to  do  it,  and  then  doing  it  if  he  succeeds 
in  doing  it;  why?  not  because  the  first  is  pardoned  by  the  com- 
mission of  the  second,  but  for  this  reason,  that  if  he  does  it,  he 
commits  one  offence,  and  the  Act  of  Parliament  says  that  if  he 
attempts  to  do  it  and  does  not  succeed  he  commits  the  offence 
also. 

Mr.  Baron  Pigott. — The  attempt  is  the  same  if  he  does  not 
accomplish  the  object. 

Sir  Hugh  Catms.-^The  attempt  was  the  same  up  to  the  point 
where  the  attempt  was  arrested ;  his  purpose  and  object  was  just 
the  same  as  that  of  the  man  who  completes  the  offence.  Well,  as 
to  the  next,  "  aiding  and  procuring  to  be  equipped,^'  that  is  qui 
faeitper  aUum^  &o. ;  he  commits  the  offence  in  that  way.  He  does 
not  do  it  by  his  own  hand,  but  he  procures  the  complete  offence  to 
be  committed. 

Mr,  Baron  BramwelL — ^But  for  that  this  sort  of  point  might 
arise,  that  a  man  could  not  be  said  to  do  it  if  he  had  contracted 
with  another  person  to  do  it  for  him,  because  that  person  though 
in  one  sense  he  might  be  an  agent,  might  in  another  sense  not  be 
so.  A  contractor  might  have  a  right  to  say  I  will  do  that  in  my 
own  way,  and  to  avoid  any  question  of  that  sort  the  Legislature 
says, — If  you  procure  it  to  be  done  you  shall  still  betaken  to  have 
committed  the  offence. 

5Er  Hugh  Cairns. — Yes,  that  would  be  the  second  point. 
Then  the  third  is  ''who  shall  knowingly  aid  or  assist,  or  be 
^  concerned  in  the  equipping,  furnishing,  or  fitting,  out,  or 
**  arming  of  any  ship  or  vessel,"  what  does  that  mean  ? 

It  means  being  concerned  in  either  that  which  has  gone  on  to 
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ABomrtiiT.  complerion,  and  is  the  complete  equipment,  or  that  which  would 
"""T*  have  gone  on  to  completion  if  it  had  not  been  interrupted,  but 
_^'  which  was  intended  to  be  the  complete  equipment  which  is  struck 
at  by  the  Act.  And  your  Lordships  will  find,  if  that  is  the  true 
construction,  that  the  whole  course  which  was  taken  by  the  late 
Attorney  General  at  the  trial  is  perfectly  clear  and  perfecdy 
accounted  for  the  course  that  was  followed  by  the  learned  Lord 
Chief  Baron  in  his  charge, — that  no  person  suggested  that  as 
distinct  from  what  was  found  on  the  '*  Alexandra  "  at  this  time,  as 
to  which  there  was  no  controversy  or  argument,  there  was  some- 
thing which  never  had  got  to  the  "Alexandra  "  apart  from  the 
guns,  which  was  a  point  given  up  at  the  time. 

Lord  Chief  Baron. — There  was  no  evidence  ^establishing  the 
point  as  to  those  guns,  the  Attorney  General  at  last  gave  that 
point  up. 

Sir  Hugh  Cairns. — ^Yes,  my  Lord ;  he  gave  it  up. 

Lord  Chief  Baron. — He  said  the  evidence  failed, — there  was 
no  eyidence  that  the  guns  were  to  be  put  on  board  at  Liverpool. 

Sir  Hugh  Cairns. — No,  my  Lord ;  not  the  least. 

Lord  Chief  BaroTL — It  might  be  matter  of  supposition  that  the 
guns  were  to  go  in  another  vessel,  and  that  they  were  to  meet 
somewhere  else. 

Sir  Hugh  Cairns. — There  was  no  evidence,  as  I  shall  submit  to 
your  Lordships  by  and  bye,  that  the  guns  were  ever  intended  for 
this  ship,  but  on  the  contrary,  there  was  the  very  strongest 
evidence  that  they  were  not  intended  for  the  ship;  but  in  addition 
to  that,  there  was  not  a  particle  of  evidence  that  it  was  intended 
to  put  on  board  any  guns  in  Liverpool. 

Lord  Chief  Baron. — I  certainly  should  come  to  the  conclusion 
that  very  likely  the  vessel  was  to  be  sent  somewhere  else  out  of 
this  country,  and  that  the  guns  were  to  be  sent  by  another  vessel, 
and  that  the  guns  were  to  be  put  on  board  the  '^  Alexandra  "  in 
some  other  port,  not  a  port  of  this  country,  or  in  any  other  part 
of  Her  Majesty's  dominions. 

Sir  Hugh  Cairns* — As  I  shall  submit  to  your  Lordships  by  and 
bye,  there  was  really  not  a  particle  of  evidence  upon  which  an 
opinion  even  could  be  formed  upon  the  point ;  but  it  was  idle  to 
suppose  that  there  was  any  evidence  which  could  be  rested  upon 
to  show  that  if  there  was  not  what  is  meant  by  the  equipment  in 
the  first  part  of  the  section,  there  was  anything  short  of  that 
upon  which  any  one  could  be  called  in  question. 

Mr.  Baron  Bramwell — What  a  strange  thing  it  would  be  if  it 
were  otherwise,  because  the  ship  is  to  be  forfeited  if  any  one  of 
the  offences  is  committed.  ITien  some  man  might  be  guilty  of 
assisting,  although  the  owners  to  whom  the  ship  belongs  are  not 

fiilty  of  equipping.    Then  because,  in  some  way  or  another,  which 
own  is  inconceivable  to  my  mind,  some  one  is  guilty  of  amacing 
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although  the  owner  is  not  guilty,   the  ship   is  to  he  forfeited.    AftouxsNT. 

All  that  was  intended  to  be  comprehended  whs  this, — supposing        -— 

a  man  were  to  say  this,  "  I  really  was  not  engaged  in  fitting  it       ^"^    *^' 

**  out     I  was  only   the  smith,"  and  another  man  says,  **  I  am 

"  only  the  carpenter ;"  although  they   were  helping  knowingly, 

it  was  intended  to  evade  the  sort  of  argument  that  might  be  used 

when  people  were  informed  against  under  this  Act  of  Parliament 

and  proceeded  against  by  information.     ^^  I  am  not  the  single 

•*  pei^on  who  was  doing  the  entire  thing/'     It  is  answered  thus : 

•*  But  yon  were  assisting  at  it,  and  the  thing  was  to  be  done/' 

It  seemed  to  me,  with  great  respect,  that  that  is  the  reason  why 

the  Attorney  General  treated  the  question  in  the  way  he  did. 

You  know.  Sir  Hugh,  one  is  desirous  to  pay  every  attention  and 

respect  in  a  case  of  this  kind  to  the  American  authorities,  and  it 

does  strike  one,  although  you  said  that  a  good  deal  of  rubbish  had 

been  spoken  about  this  matter,  there  is  an  American  authority 

the  other  way ;  I  mean  the  one  you  have  cited  already ;  one  where 

it  was  held  that  the  principal  actors  must  be  guilty  in  conjunction 

with  each  other. 

Sir  Hugh  Cairns. — That  is  the  Quincy  case. 

Lord  Chief  Baron, — That  is  very  easily  explainable,  assuming 
that  the  offence  consists  in  equipping  and  furnishing;  I  use  those 
words  as  one  would  X  and  Y;  a  man  is  guilty  of  the  offence  who 
assists  in  doing  one,  if  the  intention  is  ultimately  to  do  both.  It 
seems  to  me  that  there  can  be  no  doubt  about  tliat 

Sir  Hugh  Cairns. — ^Yes,  but  it  might  well  be  with  regard  to 
the  persons  assisting,  taking  the  case  of  the  blacksmith  or  the 
carpenter  separately,  that  one  might  be  assisting  in  one  operation 
and  the  otlier  in  the  other,  although  as  regards  the  principal  actor 
you  must  show  that  he  has  intended  to  do  the  whole  complete  and 
entire  act.  Now  my  lords  I  mnst  dwell  a  little  longer  on  this  point 
for  another  purpose.  I  know  not  whether  an  argument  which  I 
collect  from  an  expression  of  the  Attorney  General  in  moving  fur 
this  rule,  is  to  be  urged  by  him  on  the  present  occasion.  From  the 
note  I  have  read^  I  collect  the  argument,  and  I  will  take  leave  to 
read  it  to  your  Lordships.  I  may  be  wrong,  but  it  certainly  does 
seem  to  me  to  contain  a  proposition  of  the  most  startling  character 
in  reference  to  this  Act  of  Parliament  that  I  have  ever  read.  The 
Attorney  General,  in  moving  for  the  rule,  said  this  upon  the 
point  I  am  now  dealing  with.  He  said,  ^^  Not  only  is  the  attempt 
'^  or  endeavour  struck  at,  but  anyone  '  who  shall  knowingly  aid, 
'*  '  assist,  or  be  concerned  in  the  equipping,  furnishing,  fitting  out, 
'<  ^  or  arming.'  Now  that  is  a  clause  which  is  remarkable  because  it 
"  strikes  at  the  case  of  a  person  within  Her  Majesty's  dominions^ 
**  knowingly  aiding,  assisting,  or  being  concerned  in  the  eqtdp* 
**  ment,  wnether  or  not  the  equipment  takes  place  quoad  alios 
'*  elsewhere." —This  is  the  most  startling  proposition  I  ever 
heard  of.  I  do  not  know  whether  the  Attorney  General  on  re- 
flecti<Hi  will  venture  to  argue  in  favour  of  that  proposition,  but 
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Asonanr.    his  argument  in  moving  for  the  rule  was  that  by  the  force  and 

liTDa         virtue  of  these  words,  "  be  concerned  in  aiding  and  equipping  " 

.....  '       if  you  get  a  person  knowingly  assisting  in  Her  Majesty's  dominions 

in  that  which  is  to  be  the  equipment  of  the  Ship,  it  is  no  matter 

if  the  equipment  is  quoad  alios  to  take  place  elsewhere. 

Lord  Chief  Baron. — Where  do  you  cite  that  from? 

Sir  Hugh  Cairns. — From  the  short-hand  writer's  notes  of  the 
argument,  your  Lordships  will  find  it  at  page  54  of  the  printed 
book ;  I  will  read  the  full  passage :  **  The  statute  desires  to  stop 
^^  the  thing  in  limine^  to  cause  the  thing  not  to  be  done;  and 
*'  therefore,  instead  of  stopping  at  these  words,  it  goes  on,  '  or 
"  '  attempt  or  endeavour'  to  do  any  one  of  these  things;  so  that 
'*  however  little  progress  may  have  been  made,  and  in  whatever 
*^  imperfect  condition  the  ship  may  be  as  to  these  things  when  she 
''  is  seized,  if  any  step  has  been  taken,  which  is  an  attempt  or 
"  endeavour  to  do  any  one  of  these  things,  provided  it  be  a 
"  prohibited  attempt,  it  is  struck  at;  and  not  only  the  attempt  or 
''  endeavour,  but  any  one  who  *  shall  knowingly  aid,  assist,  or  be 
"  '  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming.' 
''  Now,  that  is  a  clause  which  is  remarkable,  because  it  strikes  at 
"  the  case  of  a  person  within  Her  Majesty's  dominions  knowingly 
^'  aiding,  assisting,  or  being  concerned  in  the  equipment,  whether 
'^  or  not  the  equipment  takes  place  quoad  alios  elsewhera  Any 
"  person  who  does  any  one  of  these  things  within  Her  Majesty's 
''  dominions  offends  against  the  Act;  that  is  to  say,  any  one  who 
'*  equips,  who  attempts  or  endeavours  to  equip,  who  procures  to 
"  be  equipped,  or  who  knowingly  aids,  assists,  or  is  concerned  in 
''  the  equipping  wherever  the  equipment  is  completed,  and  who- 
"  ever  be  the  person  by  whom  it  is  made/'  Now,  my  Lords,  if 
the  Crown  is  going  to  argue  this — 

Lord  Chief  Baron. — I  think  there  cannot  be  a  doubt  that  before 
you  talk  about  attempting,  endeavouring,  aiding,  or  procuring,  or 
anything  of  that  sort,  you  must  first  se6  what  is  the  offence  created 
by  the  Act  of  Parliament ;  what  is  the  act  that  is  not  to  be  done. 
Then,  when  you  have  ascertained  what  that  is,  there  can  be  no 
doubt  that  to  aid  or  abet  in  that,  to  procure  that,  to  assist  in  that, 
and  so  on,  is  a  minor  offence  against  the  same  statute,  but  it  does 
not  create  a  new  and  diflerent  one,  and  I  own  I  think  there  was  a 
great  deal  of  mistake  on  that  point,  and  much  confusion  has  arisen 
from  the  act  itself,  and  the  attempt  to  do  it  being  put  into  diifferent 
categories.  I  called  your  attention  very  early  to-day  to  that  dis- 
tinction. 1  said.  Let  us  know  what  we  are  to  understand  as  the 
act  forbidden,  because  to  assist,  to  aid,  procure,  or  order,  and  so 
on,  in  any  other  matter  than  that  which  is  forbidden  is  no  offence 
at  all;  and  therefore  it  was  that  I  put  the  question  to  the  jury : 
'•*  Do  you  believe  that  this  vessel  was  intended  before  it  left 
**  Liverpool  or  any  other  port  of  Her  Majesty's  dominions  to  be 
'^  in  such  and  such  a  condition,  either  equipped  or  armed,  because 
'^  if  that  was  not  intended  then  all  the  assistance  and  so  on  is 
^<  nothing."    It  was  admitted  the  vessel  was  not  completed.    I 
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said,  if  it  was  not  intended  to  put  the  yessel  into  a  condition  so  as    Abguiiext. 
to  commit  the  ofTence  which  the  Act  was  made  to  prevent,  nil  the       iZTd" 
attempts  are  of  no  importance.  *^' 

Sir  Huffh  Cairns. —  I  should  beg  leave  to  illustrate  it  in  this 
way  to  meet  what  I  understand  to  be  the  argument  of  the  Crown, 
intimated  in  the  words  I  have  read.  Suppose  the  case  of  a  ship 
clearly  and  admittedly  unequipped,  unfitted,  and  unarmed,  but 
built  within  this  country. 

Zjord  Chief  Baron. -^  Allow  me  to  say  that  there  is  an 
omission  in  a  part  of  my  summing  up  which  seems  to  have 
led  to  some  mistake.  I  think  the  late  Attorney  General  very 
much  misunderstood  it,  but  everybody  who  read  it  with  the 
smallest  portion  of  candour,  must,  I  think,  perceive  that 
the  word  ''if  has  been  left  out  I  am  made  to  say  this 
**  Because,  Gentlemen,  I  must  say  it  seems  to  me  that  the 
"  '  Alabama '  sailed  away  from  Liverpool  without  any  arms  at  all, 
'<  merely  a  ship  in  ballast,  unfurnished,  unequipped,  unprepared, 
''  and  her  arms  were  put  in  at  Terceira,  not  a  port  in  Her 
^  Majesty's  dominions.  The  Foreign  Enlistment  Act  is  no  more 
**  violated  by  that  than  by  any  other  indiflerent  matter  that  might 
**  happen  about  a  boat  of  any  kind  whatever.^'  All  that  was 
prefixed  by  the  word  "  if/' 

Sir  Hugh  Cairns. — Yes,  it  was  one  sentence  prefixed  by  the 
word  "if/' 

Lard  Chief  Baron, — I  must  say  it  seems  to  me  that  "  if  the 
Alabama  "  is  how  it  should  be  read ;  and  I  think  that  no  person 
leading  it  with  any  candour  would  suppose  that  I  had  taken  on 
myself  to  say  that  the  ''  Alabama  "  did  all  that,  because  I  knew 
nothing  about  it ;  there  was  no  evidence  about  it. 

Mr.  Attorney  General. — ^We  all  understood  your  Lordship  so. 

Lord  Chief  Baron. — It  is  very  obvious  what  I  mean. 

Mr.  Attorn^  General — ^It  is  merely  a  clerical  error. 

Sir  Hugh  Cairns. — It  is  correct  in  one  of  the  copies. 

Lord  Chirf Baron. — If  I  had  known  that  it  had  appeared  in 
either  copy,  I  certainly  would  not  have  said  a  word  about  it ;  for 
the  accuracy  of  the  report  is  really  highly  praiseworthy. 

Sir  Hugh  Cairns. — ^Tour  Lordship  will  find  it  at  page  245  of 
the  smaller  copy. 

Mr.  Attorney  General — ^Your  Lordship  will  remember  that  I 
read  from  the  smaller  copy  when  I  moved  for  the  rule. 

Sir  Hugh  Cairns. — You  will  see,  my  Lord,  it  is  not  only  that 
you  said  *'  if*'  but  you  said  **  if  it  were  true  that" 

Lord  Chief  Baron.— Ye%. 

Sir  Hugh  Cairns. — Now,  my  Lords,  1  have  adverted  to  this 
suggestion  which  I  should  hardly  think  was  gravely  made  by  my 
friend,  in  moving  for  the  rule.  If  it  were,  all  I  should  say  is  this, 
that  the  case  I  understand  to  be  put  there,  is,  the  case  of  a  person 
labouring  upon  or  engaged  upon  those  things  which  are  to  become 
the  equipments  of  a  ship,  and  those  equipments  being  put  on  board 
a  ship,  not  in  Her  Majesty's  dominions,  but  elsewhere.     I  venture 
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ABoimxzrr<  to  say  that  it  is  the  wildest  proposition  that  ever  was  contended  for 
T^  to  say,  that  that  can  be  struck  at  by  the  Foreign  Enlistment  Act 
/*  under  those  words,  "  being  concerned  about  the  equipping  " — the 
meaning  of  which  is  being  concerned  about  that  kind  of  equipping 
which  if  actually  perfected  would  be  an  offence  within  the  first 
part  of  the  section,  namely,  equipping  in  a  warlike  manner 
within  Her  Majesty's  dominions. 

Now  I  said  that  I  would  ask  your  Lordships  to  consider  for  a 
moment  what  has  been  the  kind  of  argument  brought  to  bear  on 
the  construction  of  this  statute  not  so  much  in  Court  as  out  of  Court, 
the  argument  which  is  conducted  by  putting  extreme  cases^  and  I 
am  now,  my  Lords,  not  dealing  with  that  which  perhaps  may  be 
called  the  more  flexible  principle  of  international  law  generally, 
but  witli  the  strict  and  hard  words  of  a  Municipal  Act  of 
Parliament,  and  above  all,  (I  need  hardly  remind  your  Lordships 
of  that  which  is  obvious  on  the  face  of  it,)  an  Act  of  Parliament 
creating  a  misdemeanor — a  novel  misdemeanor  which  was  never 
before  the  subject  of  legislation,  and  not  only  so,  but  an  Act  of 
Parliament  creating,  in  addition  to  the  misdemeanor,  a  forfeiture 
of  property  which  may  be  very  valuable,  and  which,  in  one 
reading  of  the  Act  of  Parliament,  may  be  forfeited  occasionally  in 
the  hands  of  a  person  entirely  innocent  of  any  offence.  But  even 
on  the  ground  of  this  being  an  Act  of  Parliament  creating  a  mis- 
demeanor it  would  have  to  be  construed  in  the  strictest  and  most 
literal  sense  of  the  words.  What  is  the  sort  of  extreme  case  put  to 
test  the  applicability  of  this  Act  of  Parliament?  I  will  take  the 
case  which  was  repeated  to-day  by  Mr.  Baron  Bramwell  of  two 
ships,  the  one  a  ship  destined  ultimately  to  be  equipped  out  of  Her 
Majesty's  dominions,  the  other  bearing  on  board  the  warlike  equips 
ment  to  be  put  on  board  the  first  ship,  the  two  lying  side  by  side  in 
one  of  our  docks,  the  two  leaving  together,  sailing  together,  and 
passing  together  out  of  the  neutral  territory,  and  tnen  for  the  ex- 
treme case  supposing  this,  that  immediately  outside  the  neutral 
ground  a  transfer  is  made,  and  all  the  equipments  which  are  in  thv 
one  ship  are  put  into  the  other,  and  she  thereupon  becomes  an 
equipped  ship  or  vessel  of  war.  Well  it  is  said,  would  not  this  be  an 
evasion  of  the  Act  of  Parliament  ?  Now,  when  I  speak  of  the  Act  of 
Parliament,  I  certainly  do  ask  your  Lordships  to  consider  what  is 
the  meaning  of  an  evasion.  When  I  speak  of  an  evasion,  I  under- 
stand it  to  be  the  avoiding  the  committing  an  offence  laid  down  by 
the  Act  of  Parliament ;  and  why  a  man  should  be  punished  for 
avoiding  committing  the  offence  is  one  of  those  things  that  I  cannot 
understand.  The  question  is,  Has  he  committed  the  offence  ?  If  he 
has  committed  the  offence,  let  I  im  be  punished ;  but  if  not,  why 
should  he  be  punished  for  avoiding  or  evading  the  commission  of 
the  offence?  Let  me  deal  witli  an  argument  of  that  kind  in  the 
way  that  it  ought  to  be  dealt  with,  namely,  by  putting  extreme 
cases  to  test  it  on  the  other  side.  In  the  first  place  I  must  ob- 
serve that  this  is  a  practical  Act  of  Parliament,  I  hope,  or  at  least 
that  it  was  intended  to  be  so,  and  the  extreme  case  which  is  sup- 
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posed  18  not  a  practical  case,  because  we  know  very  well  that  in    Abouxent. 
practice  it  would  be  an  operation  attended  with  very  great  diffi-       tZxT 

culty  and  danger,  and  in  most  cases  not  possible  at  all  on  the  high        ^' 

seas  to  trauBPer  to  an  unequipped  vessel  the  equipments  destined 
for  her  which  are  to  be  put  out  of  another  vessel.  We  know  that 
in  practice  an  operation  of  that  kind  must  be  conducted  in  a  port, 
and  persons  would  be  out  of  their  senses  to  attempt  to  conduct 
the  operation  on  the  high  seas,  and  I  do  not  suppose  that  such  a 
case  could  be  found. 

Mr.  Baron  Bramwett. — Except  that  of  the  "  Alabama." 

Sir  Hugh  Cairns. — No,  my  Lord ;  that  was  in  port.  It  is  in  evi- 
dence in  this  case,  fortunately,  that  she  was  equipped  at  the  Azores. 

2%e  Attorney  General — Not  in  port 

Sir  Hugh  Qxims, — She  was  in  a  roadstead,  if  not  in  port.  If 
she  was  not  in  a  port,  she  was  in  a  harbour  or  roadstead,  which 
is  the  same  as  a  floating  dock.  However,  I  shall  have  something 
to  say  about  the  **  Alabama,''  and  the  view  of  the  Attorney  General 
on  the  subject  of  the  ^*  Alabama  "  too.  But  in  the  next  place  I 
say  that  this  is  matter  of  positive  law,  and  draw  the  line  as 
sharply  as  you  please,  the  more  consistent  will  it  be  with  the  con- 
stmcticm  of  an  Act  of  Parliament  of  this  kind,  which  is  to  fetter 
and  restrain  the  liberty  of  the  subject  and  create  a  misdemeanor 
and  forfeiture,  to  hold  that  the  line  is  to  be  drawn  sharply, 
strictly,  clearly,  and  distinctly.  If  you  once  get  to  this,  that 
there  is  one  thing  on  one  side  of  a  line  and  another  thing  on 
the  other,  that  is  exactly  the  way  an  Act  of  Parliament  of  that 
kind  ought  to  be  treated.  There  ought  to  be  no  reasoning  about 
it ;  the  Act  of  Parliament  ought  to  say  what  is  an  offence  and  what 
is  not,  and  when  you  get  at  that  by  legitimate  construction  you 
must  observe  that  line,  and  you  are  not  at  liberty  to  wander 
into  pre-conceived  ideas  as  to  what  the  spirit  of  the  Legislature 
might  be,  and  say  that  the  words  are  intended  to  be  extended 
to  meet  possible  cases,  because  the  words  literally  do  not  meet,  or 
do  not  deal  with  those  cases. 

Lord  Chief  Baron. — In  other  words.  Sir  Hugh,  there  is  no 
equitable  construction  of  an  Act  of  Parliament  creating  a  crime? 

Sir  Hugh  Ctzwiw.— There  is  tione,  my  Lords. 

Air.  Baron  Bramwett. — ^I  assure  you  I  would  rather  hear  you 
than  myself,  but  I  have  a  thing  in  my  mind  that  I  should  like  to 
have  cleared  up.  I  quite  agree  with  you  as  to  what  you  have  said 
about  the  word  '^evading.*'  I  remember  hearing  Lord  Cran- 
worth  say  that  it  was  rather  an  uncivil  way  of  s|)€akmg  to  say  that 
a  person  had  evaded  infringing  an  Act  of  Parliament.  I  did  not 
use  the  word  **  evade  '*  with  regard  to  this  Act  of  Parliament 

Sir  Hugh  Cairns. — I  am  aware  of  that,  my  Lord. 

Mr.  Baron  BramwelL — ^Well,  there  is  another  thing.  You  say 
there  is  a  line  to  be  drawn.  I  quite  agree  that  there  is  a  line 
somewhere  to  be  drawn,  but  we  may  always  say  this,  that  although 
there  is  a  difficulty  in  saying  where  the  line  is  to  be  put,  certain 
cases  may  be  clearly  on  one  side,  and  that  the  wrong  one.    But 
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Aboumbnt.  it  might  be  eaid  that  where  substantially  the  vessel  to  be  fitted 
TT^  out  and  equipped  has  the  protection  of,  I  will  not  say  thepr(Bsidia, 
^'  but  the  protection  of  the  port  or  territory  of  the  neutral,  that 
tically  there  it  is  an  infringement  of  this  Act  of  Parliament, 
although  the  final  equipment  may  be  out  the  territory.  You 
know  the  way  in  which  we  should  solve  that  difficulty.  We 
should  leave  it  to  the  jury,  and  say,  "  Substantially,  do  you  find 
**  that  this  is  within  the  protection  of  the  neutral  territory?" 
and  the  jury  might  answer,  that  according  to  their  view  it  was  sa 
How  far  that  would  extend  to— whether  one  ought  to  leave  it  to 
the  jury — that  the  vessel  must  have  gone  three  miles,  or  whether 
one  ought  to  say  that  the  vessel  must  have  gone  100  miles  I  do 
not  know,  but  I  cannot  conceive  that  it  would  be  a  correct 
leaving  (I  do  not  say  it  is ;  I  want  you  to  tell  me  that.  I  ask,  would 
it  be  a  correct  leaving)  to  say  to  a  jury,  If  you  are  of  opinion  that 
substantially  it  was  within  the  territory,  or  under  the  protection 
of  the  territory,  or  within  the  influence  of  the  territory  of  the 
neutral  that  this  thing  was  done,  that  then  it  was  an  infringement 
of  the  Act.  What  I  want  to  know  is,  would  that  be  correct?  I 
do  not  mean  to  say  in  those  words,  but  in  any  form  of  expression 
leaving  it  to  the  jury  to  say,  Do  you  find  that  substantially  it  was 
by  means  of  the  territory  of  the  neutral  that  this  thing  was 
done. 

Sir  Hugh  Cairns. — I  will  tell  your  Lordship  very  frankly,  if 
you  will  permit  me  to  do  so,  what  occurs  to  me  upon  that  point ; 
I  apprehend  that  what  the  jury  must  make  up  their  mind  about 
is  this,  what  is  the  equipment?  Was  the  equipment  of  the 
vessel,  the  preparation  in  the  workshops  of  the  port  of  this 
or  that  thing,  afterwards  to  be  put  on  board  the  ship,  the  in- 
tention being  all  along  that  they  never  should  be  put  on  board 
within  the  limits  of  the  neutral  territory.  Was  the  equipment  of 
the  ship,  the  construction  within  the  workshops  of  the  port  of 
those  articles  which  were  never  to  be  put  on  board  within  the 
dominions,  or  was  the  equipment  the  transfer  when  the  ship  has 
passed  out  of  the  dominions  into  the  high  seas  or  some  other  place? 
Which  of  the  two  is  the  equipment?  They  cannot  both  be  equip- 
ments? One  or  other  must  be  the  equipment  in  question.  Can  it  be 
said  that  the  fabrication  of  a  gun  carriage  in  a  workshop  in  the 
neutral  port,  there  being  no  intention  to  put  that  gun  carriage  on 
board  the  ship,  and  it  being  proved  tliat  there  was  no  intention  to 
put  the  carriage  on  board  the  ship  within  the  neutral  territory, 
is  an  equipment  of  the  ship  within  the  neutral  territory?  It 
would  be  idle  to  say  so.  Then  can  the  transfer  outside  of  the  neutral 
territory,  however  easily  performed  of  the  one  to  the  other,  be 
an  equipment  within  the  territory?  I  should  apprehend  that 
it  would  be  a  contradiction  in  terms  to  say  that  it  is. 

Mr.  Baron  Bramwell. — May  the  ship  not  be  furnished?  Take 
the  case  of  a  steam  tug  lashed  to  her  side,  and  towing  her  out,  and 
the  steam  tug  having  on  board  the  armament,  would  you  not  say 
that  that  vessel  had  been  furnished  within  the  neutral  territory  ? 


141 

SSr  Hugh  Cainu. — I  am  mach  obliged  to  your  Lordship  for    ARouMsirr. 
supposing  that,  because  it  leads  me  to  one  of  the  cases  which  I  am         — -" 
going  to  put  to  your  Lordships.     Supposing  it  was  suggested  that       ^^    ^^' 
the  preparation  within  the  dominions  of  an  armament  for  a  ship 
is  the  furnishing  of  that  ship  with  the  ai*mament,  and  that  there- 
fore the  mere  preparation  is  sufficient,  there  being  no  intention 
to  put  it  on  board  within  the  dominions ;  that  is  the  case  your 
Lordship  supposes  ? 

Mr.  Baron  Bramwell — Yes. 

Sir  Hugh  Ccdrm, — ^Would  not  that  argument  equally  apply  if 
the  armament  were  provided  within  the  jurisdiction  for  the  ship 
although  the  ship  nerself  never  came  within  the  jurisdiction  ; 
although  the  ship  was  lying  outside,  never  in  tlie  jurisdiction ; 
although  there  was  no  ship  to  be  forfeited,  attached,  or  arrested. 
It  would  be  equally  true  if  that  were  the  construction  to  be  put  on 
the  word  "  furnish,**  if  you  found  the  case  of  a  man  within  the 
jurisdiction  furnishing,  preparing,  and  getting  ready  a  complete 
armament  for  a  ship  which  herself  never  came  into  the  jurisdiction 
at  all.  It  necessarily  requires  the  connexion  of  the  two,  and  the 
mode  in  which  that  coimexion  must  take  place  is  evidenced  by 
the  use  of  the  terms  "equip,"  "furnish,"  or  *' fit  out*'  a  ship, 
the  whole  representing  a  work  to  be  performed  upon  the  ship. 
The  ship  is  to  be  seized  with  the  tackle  and  furniture  which  belong 
to  her  or  which  you  find  on  board  the  ship  or  vessel,  and  the 
whole  is  represented  as  a  work  done  within  the  dominions,  and 
which  would  enable  her  to  go  out  with  that  work  on  board. 

Mr.  Baron  Bramwell, — 1  think  I  might  say  *'  I  am  furnished 
*•  with  arms,"  and  if  a  person  were  to  ask  "  Where  are  they "? 
'*  and  I  were  to  reply  "  My  servant  is  here,  and  he  has  got 
them/'  that  would  be  a  correct  expression,  but  it  would  not 
be  a  correct  expression  for  me  to  say,  **  My  servant  is  coming 
"  to  meet  me ;  he  will  be  here  in  half  an  hour,  and  1  am  furnished. 
I  ought  to  say,  *'  I  shall  be  furnished."  A  vessel  leaves  her  port 
with  another  vessel,  carrying  the  arms  by  her  side.  I  quite  agree 
as  to  the  vessel  lying  outside  the  port.  Pray  do  not  suppose  I 
have  any  opinion  about  the  matter.     I  have  not,  indeed. 

Sir  Hugh  Cazms, — I  rather  think  your  Lordship  would  not  be 

of  that  opinion.     You  arc  kind  enough  to  put  the  case  for  me  to 

consider,  but  what  I  desire  to  show  is  this :  Let  us  disembarrass  the 

case  of  that  which  has  the  aspect  of  producing  a  result,  in  point  of 

argument,  when  it  really  has  not   Let  us  abandon  the  argument  or 

I  the  idea  of  the  ships  being  lashed  side  by  side,  for  that  can  make  no 

I  difFerence.     I  will  take  the  case  of  the  ship  I  supposed  built  at 

I  Southampton,  but  unequipped,  and  sailing  from  Southampton.     It 

turns  out  to  be  desirable  to  have  the  armament  of  that   ship 

prepared  at   Birmingham.     The  object   and  intention   of  every 

one  is  proved  to  be  to  tow  the  hull  of  the  ship  over  to  Brest, 

to  ship  the  armament  at  Liverpool,  and  to  carry  it  round  by 

sea  to  Brest.     According  to  what  your  Lordship  suggested  as 
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ABovTHxifT.    the  possible  interpretadon,  it  would  be  just  as  correet  to  say  in 
"T~*        that    case   that    that    ship   was  furnished   with   the    armament 

[ y'      because  it  was  known  that  at  Birmingham  there  was  an  armament 

prepared  ultimatel}^  to  be  brought  on  board  the  ship.  Just  as  your 
Lordships  said  in  the  case  of  the  servant  you  would  say  in  that 
case,  Here  is  a  ship  which  by  licence  of  expression  is  ftimished 
with  an  armament,  that  is  to  say,  an  armament  is  constructed 
which  is  ultimately  to  be  brought  round  to  some  place  and  to  be 
put  on  board.  But  could  it  be  contended  there  for  a  moment 
that  in  the  words  of  this  Act  of  Parliament  the  preparation  of  that 
armament  in  Birmingham,  which  never  is  to  touch  the  ship  here, 
but  which  is  to  go  to  Brest  for  the  purpose  of  being  furnished, 
is  an  equipping  within  the  misdemeanor  or  a  fitting  out  or  a 
furnishing  or  an  arming  of  the  ship  with  this  particular  intent, 
creating  a  misdemeanor,  and  leading  to  the  forfeiture  of  the 
ship  or  vessel  with  furniture,  equipment,  and  tackle  and  appa- 
ratus on  board.  My  Lords,  I  apprehend  that  the  case  is  not 
bettered  at  all  if  in  place  of  taking  Birmingham  we  take  the  case 
of  an  armament  provided  and  put  on  a  ship,  the  ships  being  side 
by  side.  The  contact  of  the  two  is  the  thing  stuck  at  There  is 
no  contact  or  equipping  in  the  sense  of  the  Act  of  Parliament 
unless  the  contact  is  maae  out  to  occur  within  the  jurisdiction. 

Then  I  ought  to  advert  to  another  matter  which  your  Lordship 
was  good  enough  to  suggest,  namely,  the  protection  of  the  neutral 
territory.  Now,  my  Lords,  that  again  is  a  matter  which  it  would 
be  very  difficult  to  apply  as  a  test,  or  as  a  rule,  for  a  question 
to  be  put  either  to  a  jury  or  to  be  applied  to  the  construction 
of  an  Act  of  Parliament.  As  regards  a  country  like  En^^land — an 
island  State — of  course  there  is  a  great  waste  surrounding  her  of 
open  sea  which  a  ship  has  to  traverse ;  but  among  the  many  nations 
between  whom  this  Act  would  have  to  be  applied,  it  might 
well  be  that  a  State  was  divided  from  another  merely  by  a  river, 
and  that  there  would  be  no  possibility  in  practice  in  some  cases  of 
a  belligerent  having  the  opportunity  of  that  waste  or  intervening 
space  in  which  a  ship  might  be  captured  or  arrested.  And  yet  it 
could  hardly  be  said  that  a  work,  because  it  was  done  under  the 
protection  of  neutral  territory,  was  to  be  judged  of  in  a  manner 
different  from  the  manner  in  which  we  should  judge  of  a  work 
done  passing  out  of  our  territory  into  the  high  seas.  I  was  going 
to  submit  to  your  Lordship  an  example  of  a  very  sharp  and 
hard  case  under  the  same  section.  Let  me  take  the  alternative 
about  delivering  commissions.  ^^  Or  shall  within  the  United 
*^  Kingdom  or  any  of  His  Majesty's  dominions,  or  in  any  settle- 
**  ment,  colony,  territory,  island,  or  place  belonging  or  subject  to 
*'  His  Majesty,  issue  or  deliver  wny  commission  for  any  ship  or 
**  vessel,  to  the  intent  that  such  ship  or  vessel  shall  be  employed 
*^  as  aforesaid,  every  such  person  so  offending  shall  be  deemed 
*^  guilty  of  a  misdemeanor.'^  You  may  say,  surely  it  is  a  most 
extraordinary,  capricious,  and  whimsical  thing,  that  a  natural-bom 
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snbjeet  of  Her  Majestj;  who  is  re^ponBible  for  his  acts  wherever  he    Asguiovt. 
may  he,  shall^  if  on  one  side  of  that  line  which  constitutes  the  limits       xsTDay 

of  Her  Majesty.'s  dominions  be  delivers  a  commission,  be  guilty  of        ' 

misdemeanor^  but  if  he  delivers  the  same  commission  on  the 
other  side  of  the  line,  he  is  perfectly  free,  and  not  culpable 
in  any  way  whatever.  Yet  so  it  is.  It  may  be  very  sharp,  but 
that  is  the  offence.  There  is  no  offence^  unless  yon  prove  to  the 
letter  that  it  is  done  within  the  jurisdiction,  just  as  it  is  asserted 
in  this  information  that  the  whole  of  the  equipment  took  place 
within  the  dominions  of  Her  Majesty.  Again,  one  must  always 
remember  that  the  power  of  the  belligerent  in  this  case  comes  up 
to  just  as  sharp  a  rule  and  as  sharp  a  case  as  the  case  I  have 
supposed.  For  instance,  as  I  supposed  that  the  ship  unarmed  and 
unequipped  may  pass  beyond  the  neutral  line,  and  then  be 
equipped,  wherever  the  equipment  may  come  from,  so  I  suppose 
on  the  other  hand,  and  assert,  that  the  belligerent  if  he  is  on  the 
watch, — the  adverse  belligerent, — may  bring  his  ship  of  war  up  to 
the  neutral  line,  and  the  very  moment, — the  very  instant, — the 
ship  which  is  to  be  equipped  passes  that  line,  that  very  moment 
while  it  is  yet  unarmed  and  unequipped,  and  while  it  is  totally 
incapable  of  any  sort  or  kind  of  resistance, — the  belligerent  has  it 
in  his  power  having  waited  there,  expecting  its  arrival,  to  arrest  it 
when  it  comes,  and  take  it  while  defenceless. 

Mr.  Baron  JBramtoeU. — If  I  am  not  mistaken,  you  can  tell  me 
this.  I  should  imagine  that  the  belligerent  ship  of  war  might 
make  a  third  in  the  party,  I  have  supposed,  and  go  out  with  them. 
The  24  hours'  start  would  not  apply  there. 

Sir  Btigh  Cairns, —  No,  because  it  was  not  a  ship  of  war ;  the 
24  hours'  start  would  not  apply  in  that  case,  because  the  ship  going 
out  unequipped  is  not  a  commissioned  ship  of  war. 

Mr.  Baron  BramwelL — That  is  according  to  the  hypothesis  ? 

Sir  Hugh  Cairns, — ^Yes,  my  Lord,  ex  hypothesL  Therefore  I 
am  not  at  all  prepared  to  suggest  that  your  Lordships'  question 
is  not  entirely  to  be  answered  in  the  affirmative,  and  that  it  might 
not  become  a  party  of  three ;  the  rival  belligerent  going  out  in  the 
company  of  its  two  companions,  and  falling  upon  them  and  taking 
possession  of  both  of  them — taking  possession  of  the  one  because 
she  had  contraband  of  war  on  board,  and  taking  possession  of  the 
other,  because  it  was  a  ship  going  to  be  equipped  with  those 
articles  of  contraband,  and  therefore  being  contraband.  My 
Lords,  as  1  have  gone  perhaps  out  of  any  argument  which 
has  yet  been  suggested  on  the  other  side,  as  to  these  extreme 
cases,  I  might  take  notice  of  an  utterance  which  I  do  not  think 
dropped  from  tlie  Attorney  General,  but  which  is  very  com- 
monly used,  and  which  perhaps  may  find  utterance  in  this 
court  before  the  argument  is  over,  about  the  intention  and  object 
in  all  these  cases  being  that  our  ports  should  not  be  used  as 
arsenals  for  one  of  the  belligerents.  Now  that  is  a  very  inaccurate 
expression  also. 
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Anatnmn.       Lard  Chief  Barm. — Sir  Hugh,  if  you  are  going  into  a  new 
iBtDay      ^^^^  of  argument  perhaps  we  had  better  stop  here,  as  my  brother 

^  *      Bramwell  is  about  to  retire,  and  it  is  very  nearly  4  o'clock ;  there 

is  a  considerable  want  of  light,  and  if  it  is  not  inconvenient  to  the 
bar,  we  shall  sit  to  morrow  at  10  o'clock  precisely  instead  of 
half-past  10. 

Sir  Hugh  Cairtu. — If  your  Lordships  please. 

Lord  Chief  Baron, — I  hope  that  is  convenient  to  the  bar. 

Mr,  Attorney  G^nera/L— Most  convenient  to  all  of  us. 
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ARGUMENT~con«mwi. 


SECOND  DAY.— Wednesday,  18th  November  1863« 


Sir  Hugh  Cai/ma, — ^My  Lords,  the  question  which  I  was  taking    Ahgumbnt. 
leave  to  consider  yesterdlay  when  your  Lordships  adjourned  was,        "— * 

whether  supposing  you  could  show  in  point  of  evidence  that     ^^ ^' 

there  being  in  this  country  a  ship  wholly  unarmed  and  wholly 
unequipped  it  could  be  proved  that  there  was  a  certain  equip- 
ment and  a  certain  armament  prepared  and  made  ready  for  that 
ship,  and  as  it  were  ear-marked,  set  apart  in  some  store  or  re- 
pository, and  supposing  at  the  same  time  you  had  conclusive  and 
distinct  evidence  that  there  was  no  intention  to  put  that  equip- 
ment or  armament  on  board  in  this  country,  but  on  the  contrary, 
that  the  intention  throughout  was  to  put  it  on  board  out  of  the 
Queen's  dominions, — ^whether  that  would  be  an  equipment  or  a 
furnishing  or  a  fitting  out  or  arming  of  the  ship  within  the  Act 
of  Parliament  My  Lords,  that  was  a  question  put  by  way  of 
suggestion  by  Mr.  Baron  Bramwell,  to  wliich  I  was  addressing 
mysel£  Now,  before  I  part  from  that,  in  addition  to  what  I 
remarked  yesterday  by  way  of  argument,  I  would  ask  your  Lord- 
ships to  test  that  question  in  this  way.  Suppose  tliat  an  indict- 
ment under  this  Act  were  framed  under  such  circumstances,  an 
indictment  with  reference  to  the  arming  of  the  ship,  of  course 
you  would  be  obliged  to  allege  that  the  person  indicted  did,  within 
Her  Majesty's  dominions,  arm  a  ship  or  vessel  of  such  a  name  with 
the  intent  which  is  mentioned  in  the  Act  of  Parliament ;  how 
would  that  be  supported  ?  Would  it  be  suppoited  by  proof  of  this 
kind ;  not  that  there  was  any  armament  put  on  board  the  vessel, 
but  that  there  was  a  particular  store  or  repository  in  Her 
Majesty's  dominions  within  which  there  had  been  prepared  and 
set  apart  a  certain  armament  destined  for  the  ship ;  but  the 
evidence  showing  at  the  same  time  that  the  intention  was  to  put 
that  armament  on  board,  not  within  Her  Majesty's  dominions, 
but  without?  My  Lords,  I  apprehend  that  the  answer  to  that 
indictment  would  be,  "That  is  not  an  arming  of  the  ship ;  you 
*  have  failed  in  the  allegation  which  you  have  made."  If  that 
is  so  with  regai'd  to  armament,  it  would  be  so  with  regard  to 
equipment,  and  it  would  be  so  with  regard  to  furnishing  or 
fitting  out.  In  truth,  let  us  take  common  language  as  our  guide 
upon  the  subject*  I  allege  that  a  man  furnished  a  house.  Is 
8341.  K 
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ABouimiT.    tbal  allegation^proTed;  in  point  of  fact,  if  I  show  that  the  house 

has  not  and  never  bad  a  particle  of  furniture  in  it,  but  that  a 

andDay.  p^rgon  went  and  ordered  furniture  to  be  made,  and  had  it 
prepared,  and  had  it  set  apart  in  some  repository  with  the  view 
to  furnish  the  house  at  a  future  time  and  under  diflferent  circum- 
stances ?  And  your  Lordships  will  observe  how  far  the  argument 
which  I  am  combating  would  have  to  go,  because  if  the  argument 
were  a  sound  one  it  would  be  equally  an  offence  within  the  Act 
of  Parliament  to  show  that  there  had  been  within  Her  Majesty's 
dominions  an  armament  or  an  equipment  prepared  for  a  ship 
which  was  never  within  Her  Majesty's  dominions  at  all ;  it 
would  be  equally  true  to  aver  that  A.B.  armed,  or  equipped,  or 
furnished,  or  fitted  out  a  ship. 

Lord  Chief  Baron,-— Or  attempted  to  do  so. 

Sir  Hugh  Cavms. — Or  attempted  to  do  so ;  that  is  to  say,  if 
you  could  show  that  the  ship  being  without  the  dominions,  and 
never  having  been  within  them,  or  intended  to  be  brought  within 
them,  A.B.  had  prepared  or  attempted  to  prepare  a  certain  arma- 
ment or  equipment  with  the  view  to  be  carried  out  of  the  Queen's 
dominions  and  put  on  board  that  ship. 

But,  my  Lords,  I  would  also  observe  that  although  it  is  ex- 
tremely convenient  and  usefiil  in  endeavouring  to  arrive  at  the 
true  construction  of  an  Act  of  Parliament  of  this  kind,  to  deal 
with  a  case  such  as  I  have  suggested,  and  to  consider  how  the 
law  would  be,  your  Lordships  must  also  bear  in  mind  that  there 
is  no  suggestion  and  no  evidence  in  this  case  (and  this  I  under- 
take to  show  when  I  come  to  deal  with  the  evidence  as  to  the 
"Alexandra")  that  there  was  any  armament  or  equipment,  or 
any  furniture  or  fitting  out,  other  than  what  appeared  upon  the 
ship  herself  Of  course  I  except  the  matter  with  regard  to  the 
guns,  which  I  told  your  Lordships  yesterday  was  ultimately 
given  up  at  the  trial,  although  originally  alleged  by  the  Attorney 
General ;  but  over  and  above  that,  there  was  no  suggestion  that 
there  was  any  kind  of  armament  or  equipment  away  jfrom  the 
vessel,  prepared  for  her,  different  from  that  found  on  board,  if 
any  was  found  on  board. 

My  Lords,  I  also  should  observe,  in  speaking  of  the  extreme 
cases  which  were  put  by  way  of  testing  the  construction  of  the 
Act,  that  I  was  about  when  the  Court  rose  to  call  your  Lord- 
ships'^ attention  to  a  phrase  very  often  used,  and  I  am  not  sure 
that  it  has  not  been  used  in  the  course  of  this  trial.  Some 
persons  who  take  strong  views  as  to  cases  of  this  kind  say  that  it 
is  a  thing  not  to  be  tolerated,  that  the  ports  of  this  country 
should  be  turned  into  arsenals  or  used  as  arsenals  for  one  of  the  bel- 
ligerent powers.  Now,  if  that  is  properly  understood,  I  have  not 
the  least  objection  to  the  expression.  If  it  means  that  you  shall 
not  use  one  of  our  port^  for  the  purpose  of  putting  on  board  a  ship 
a  warlike  equipment,  I  agree  to  the  teim ;  but  if  it  is  intended  to 
designate  anything  more  than  that,  I  entirely  object  to  it  ; 
because  there  is  not  the  slightest  doubt  that,  according  to  the 
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poptdar  meaning  of  those  words,  the  law,   whether  right  or   Arodment. 
wrong,  is  such  that  you  may  practically  turn  our  ports  into     on7T7 

arsenals  for  one  of  the  belligerent  powers.     There  is  nothing        f ^' 

whatever  that  I  am  aware  of  in  the  law  of  this  country  to  pre- 
vent one  of  the  belligerent  powers,  for  instance,  employing  or 
using  a  manufactory  of  arms  in  one  of  our  ports  with  the  view 
of  shipping  those  arms  afterwards.  There  is  not  anything  that 
I  know  to  prevent  a  belligerent  power  having  a  manufactory  of 
arms  in  any  seaport  of  this  kingdom,  such  as  the  Government 
of  this  country  have  at  Woolwich,  and  making  guns  and  making 
small  fire-arms,  and  making  shot  and  shells  on  a  large  and  ex- 
tensive scale,  and  afteinvards  putting  those  guns  and  ammuni- 
tion on  board  a  fieighted  ship  and  sending  them  to  a  foreign 
port,  subject,  of  course,  to  the  liability  of  being  captured  as  con- 
traband goods ;  but  so  far  as  making  an  arsenal,  or  making  a 
mimufactory  of  arms  in  our  ports,  or  near  our  ports,  is  concerned, 
the  law  of  the  country  is  so,  that  it  may  be  done,  and  in  practice 
something  very  like  it  is  done  every  day. 

My  Lords,  in  the  case  of  the  American  Act  of  Congress  there 
were  the  decisions  to  which  I  took  leave  to  call  your  Lordships' 
attention,  which  were  available  for  our  instruction  and  informa- 
tion as  regards  the  law  in  the  United  States.  Unfortunately, 
having  gone  through  the  observations  which  1  had  to  make  upon 
the  construction  of  our  English  Act,  I  am  not  able  to  supply  your 
Lordships  with  any  judicial  authority  upon  the  subject  of  the 
construction  of  that  Act  in  this  country.  The  fact  is,  as  has  been 
stated,  I  believe,  on  both  sides  of  this  case,  and  T  believe  it  is 
accurate  so  fistr  as  we  know,  that  there  never  has  been  an  instance 
in  this  country  where  any  judicial  construction  has  been  put  upon 
this  Act  of  Parliament. 

Lord  Chief  Baron. — My  brother  Martin  intimated  to  us  that 
he  recollected  perfectly  well  a  case  tried  before  Mr.  Justice 
Coltman. 

Sir  Hugh  Cairns — That  was  the  case  of  a  Sicilian  ship — 
Qranatelli's  case. 

Mr.  Attcyi^ney  General. — We  have  a  note  of  the  summing  up 
in  that  case.  I  cannot  say  much  about  its  authenticity,  for  it 
does  not  come  from  a  source  which  the  Courts  are  in  the  habit  of 
looking  at ;  but  if  it  be  accurate,  it  seems  to  have  been  ruled  by 
the  learned  Judge  upon  that  occasion 

Mr.  Locke. — I  have  it  from  the  Times  newspaper,  my  Lord. 

Mr,  Baron  ChamnelL — Lord  Chelmsford  was  the  Attorney 
General  of  the  day,  I  think ;  he  was  in  the  case. 

Mr,  Locke. — ^There  is  a  full  report  of  that  case  in  the  Times 
newspaper  of  the  6th  of  July  1849.  I  do  not  know  whether 
your  Lordships  will  pay  attention  to  a  report  of  that  kind,  but 
it  seems  very  accurately  done,  and  there  is  the  summing  up  of 
Mr.  Justice  Coltman.  I  should  also  tell  your  Lordships  that 
Mr.  Justice  Maule  was  on  the  bench  at  the  Central  Criminal 

k2 
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Abgumxkt.   Court  along  with  Mr.  Justice  Coltman  upon  that  occasion,  and 
7n"       there  is  one  very  important  observation. 

Lord  Chief  Baron, — As  far  as  my  experience  goes,  the  circum- 
stance of  a  learned  Judge  being  present  has  very  little  to  do 
with  his  opinion  about  the  matter.  Unless  in  cases  of  very 
serious  importance  there  are  seldom  two  Judges  present  in  the 
same  Court.    That  is  for  the  public  convenienca 

Mr,  Locke. — The  case  occupied  no  less  than  four  days  in  being 
tried ;  and  on  the  one  side  was  Sir  Frederick  Thesiger^  and  on 
the  other  Sir  FitzRoy  Kelly,  besides  other  counsel 

Mr.  Baron  ChauTiell — The  Corporation  of  the  City  of  London 
employ  a  short-hand  writer ;  whether  they  did  so  at  that  time 
or  not  I  do  not  know. 

Mr.  Locke, — Yes,  my  Lord. 

Mr.  Baron  Channell, — The  report  furnished  by  that  short- 
hand writer  is  not  a  full  report  of  the  case ;  that  is  to  say,  of 
the  speeches  of  counsel ;  but  all  points  of  law  ruled  are  taken 
notice  of;  and  it  is  printed  by  some  bookseller  in  Chanceiy  Lane, 
who  publishes  it.  It  comes  out  quarterly  or  monthly,  and  copies 
of  that  work  are  sent  to  the  Judges.  Whether  that  practice 
existed  at  the  time  when  the  case  now  referred  to  was  tried  or 
not,  I  do  not  know  ;  if  it  did,  we  can  have  a  copy. 

Mr.  Locke, — I  can  tell  your  Lordship  exactly  what  the  practice 
was  at  that  time,  and  as  it  now  ia  A  short-hand  writer  is 
employed  by  the  Corporation,  and  copies  are  sent  to  all  the 
members  of  the  Corporation ;  I  do  not  know  whether  to  the 
Judges  or  not. 

Mr.  Baron  Channell — Yes,  they  are  sent  to  the  Judges. 

Mr.  Locke. — That  short-hand  writer  merely  takes  down  the 
evidence ;  there  are  no  objections  by  counsel  taken  down,  nor 
any  arguments,  nor  any  summing  up  of  the  Judges — ^it  is  simply 
the  evidence.  I  have  that  book,  if  your  Lordships  like  to  consult 
it ;  but  in  consequence  of  there  being  no  points  taken,  nor  any 
summing  up,  I  consulted  the  Times  newspaper  as  the  best 
medium  that  I  could  adopt,  and  I  there  found  a  very  long  report, 
during  four  days,  and  one  or  two  objections  which  were  taken ; 
one  by  Sir  FitzRoy  Kelly,  wbich  bears  directly  upon  this  ques- 
tion, which  was  overruled  by  Mi*.  Justice  Coltman ;  and  likewise 
the  summing  up  of  the  Judge ;  it  is  not  given  at  very  great 
length. 

Sir  Hugh  Cairns. — Perhaps  my  learned  friend  will  allow  us 
to  see  the  note,  valeat  quantum,  which  he  has  been  able  to 
obtain.  I  recollect,  my  Lord,  proceedings  which  took  place  on 
the  subject  elsewhere. 

Lord  Chief  Baron.-^li  is  not  usual  in  this  Court,  nor,  I  believe, 
in  any  Court,  to  refer  to  the  report  of  a  trial  in  a  newspaper. 

Sir  Hugh  Cairns. — No  doubt,  my  Lord,  that  would  be  very 
i    nconvenient,  and  I  do  not  propose  it  at  present 

Lord  Chief  Baron. — The  only  use  which  I  can  make  of  it  is 
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this,  thai  my  brother  Martin  who  was  present  at  the  trial  should  ABonnirr. 
be  fbmished  with  the  newspaper  report  to  refresh  his  recoUeo-     onTn" 
tion,  and  if  he  could  report  to  us  anything  which  was  decided,  it  *^' 

might  be  usefal.     I  think  that  that  is  the  only  way  in  which 
one  could  apply  it. 

Sir  Hugh  Cairrw.— My  learned  friends  who  are  with  me  will 
look  at  what  we  have  got ;  but  I  was  about  to  say  that  I  recol- 
lect very  well  proceedings  which  took  place  elsewhere  with 
regard  to  the  ship  in  question,  and  with  regard  to  those  who  had 
chartered  her,  who  were  gentlemen  of  the  name  of  Granatelli  and 
Prince  Scalia,  who  were  taking  part  in  the  warlike  proceedings 
against  the  Government  of  the  King  of  Naples  over  Sicily  at 
that  time ;  and  according  to  my  recollection  of  the  facts  which 
took  place,  there  is  not  the  least  doubt  (whether  there  were  arms 
on  board  or  not,  I  do  not  know)  that  the  ship  was  fitted  out  as  a 
ship  for  warlike  purposes  in  this  country.  I  do  not  think  that 
that  was  ever  disputed.  However  we  shall  see  if  any  information 
can  be  had  upon  that  case ;  but  the  result  of  the  trial  was, 
that  those  who  were  accused  were  acquitted,  and  the  matter  then 
came  to  an  end ;  the  Crown  did  not  take  the  course  which  they 
have  done  here  of  moving  for  a  new  trial. 

My  Lords,  apart  from  that  case,  which  I  do  not  think  will  be 
found  to  bear  at  all  upon  the  law  which  is  here  to  be  determined, 
I  am  not  aware  of  any  other  case  which  has  arisen,  or  in  the 
course  of  which  a  judicial  construction  has  been  put  in  this 
country  upon  this  Act  of  Parliament.  My  Lords,  that  is  itself  a 
very  remarkable  circumstance,  and  I  will  ask  your  Lordships  to 
bear  it  in  mind  throughout  this  case.  It  is  now  70  years  since 
the  American  Act  of  Congress  was  passed ;  it  is  upwards  of  40 
years  since  the  English  Act  of  Parliament  was  passed;  and 
that  is,  I  take  leave  to  say,  a  very  remarkable  circumstance. 
Occasions  must  have  arisen,  I  should  say,  in  the  United  States 
repeatedly,  and  in  this  country  also  more  than  once,  where  you 
would  have  found  instances  of  ships  convertible  into  ships  of 
war,  built  in  such  a  way  as  to  be  easily  used  for  ships  of  war, 
taking  their  origin  either  in  a  port  of  the  United  States,  while  a 
neutral  power,  or  in  ports  of  this  country  while  a  neutral  power, 
and  leaving  those  ports  without  warlike  equipments ;  instances 
must  have  occurred  again  and  again  in  which  those  ships  might 
have  been  made  the  subject  of  proceedings  under  the  Foreign 
Enlistment  Act,  if  it  ever  had  occurred  to  the  mind  of  any 
person  that  proceedings  could  be  taken  in  a  case  where  you  had 
not  the  warlike  equipment  on  board  the  ship. 

My  Lords,  in  the  absence  of  decision  upon  the  subject,  it  is  not 
altogether  improper  to  refer  to  what  we  have  as  matter  of  history 
in  this  country  of  cases  in  which  proceedings  were  not  taken — 
cajses  which  were  the  subject  of  discussion  and  of  consideration, 
and  in  which  no  proceedings  of  the  kind  took  place.  My  Lords, 
I  took  leave  (and  the  Lord  Chief  Baron  perhaps  may  have  a 
recollection  of  the  circumstance)  to  mention,  in  the  course  of 
the  triali  a  case  which  excited  a  great  deal  of  attention  in  this 
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^tJinK*.    country,  which  was  commonly  called  the  Terceira  affair.     That 
-'^^       occurred,  I  believe,  aboufc  the  year  1830.   So  far  as  it  is  necessary 

9'^^ T     to  mention  it  or  refer  to  it  now,  the  case  was  this ; — It  was  at 

the  time  at  which  warlike  proceedings  were  taking  place  between 
those  who  supported  Don  Miguel  and  those  who  supported  the 
Queen  of  Portugal;  and  in  the  course  of  those  warlike  proceed- 
ings there  came  to  Plymouth,  in  this  country,  a  certain  number  of 
Portuguese  refugees.  They  got  a  ship,  and  they  left  Plymouth  in 
that  ship,  and  sailed  for  Terceira ;  and  there  was  exported  from 
this  country  to  Terceira  in  another  ship  a  quantity  of  arms  and 
warlike  equipments,  ammunition,  and  so  on ;  and  those  articles 
so  exported  from  this  country  were  subsequently  transferred  into 
the  ship  which  had  gone  with  the  refugees  from  Plymouth  to  Ter- 
ceira. The  Government  of  this  country  (rightly  or  wrongly  we 
have  not  to  decide)  seemed  very  much  annoyed  at  this,  and  they 
took  a  step  which  was  greatly  the  subject  of  censure  at  the  time,  in 
the  waters  of  Terceu-a,  the  waters  of  another  power, — they  gave 
directions  to  our  ships  of  war  there  to  intercept  and  to  fire  upon 
one  of  those  ships  which  had  so  gone  out.  The  matter  became 
the  subject  of  great  controversy  in  England ;  and  on  the  part  of 
the  Government  this  allegation  was  made.  It  was  said  on  the 
part  of  the  Government,  "  Suppose  all  that  is  stated  to  be  the 
"  case, — suppose  that  our  ships  did  fire  upon  those  refugees  in  the 
"  waters  of  Terceira,  still  while  they  were  in  this  country  they 
'*  committed  a  breach  of  the  Foreign  Enlistment  Act,  and  made 
"  themselves  liable  to  capture  and  to  detention,  because,  although 
"  they  did  not  put  their  armament  on  board  the  ship  in  which 
"  they  left  this  country,  they  sent  it  out  in  another  ship  with 
"  the  view  and  intention  of  afterwards  transferring  it  into  their 
"  own  ship  and  incorporating  the  two."  Of  course  if  that  had 
been  the  case  even,  it  would  not  have  justified  an  attack  upon 
them  in  the  dominions  of  another  power,  because  we  could 
not  seize  within  the  dominions  of  another  power  a  ship  for 
a  breach  of  our  own  Foreign  Enlistment  Act.  But  what  I 
want  to  ask  your  Lordships'  attention  to  is  the  manner  in  which 
that  doctrine  was  received,  when  it  was  put  forward,  by  those 
who  certainly  were  no  mean  authorities  upon  what  was  the 
power  of  the  Government  in  this  country  with  regard  to  an  Act 
like  the  Foreign  Enlistment  Act.  Mr.  Huskisson  was  one  of  the 
Ministers  who  had  taken  a  part  in  the  passing  of  the  Foreign 
Enlistment  Act,  and  one  of  the  supporters  of  the  policy  of  it  in 
general,  for  he  was  a  colleague  of  Mr.  Canning.  Mr.  Huskisson, 
in  his  place  in  Parliament,  as  we  find  from  the  report  of  his  speech 
inVol.  III.  of  his  Speeches,  at  page  569,  said  this :  "  It  might  be  sup- 
"  posed  from  my  right  honourable  friend's  remarks  that  during  the 
"15  years  we  have  been  at  peace  our  neutrality  had  never  before 
"  been  violated.  Has  my  right  honourable  friend  then  forgotten 
"  the  repeated  complaints  made  by  Turkey,  and  has  he  forgotten 
**  that  to  these  complaints  we  constantly  replied,  We  will  preserve 
"  our  neutrality  within  our  dominions,  but  we  will  go  no  further  ? 
"  Turkey  did  not  understand  our  explanation,  and  thought  we 
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"  might  snminarily  dispose  of  Lord  Cochrane  and  those  other   Aboumbkt. 

'*  subjects    of  His   Majesty   who    were   assisting  the    Greeks.         

**  To  its  remonstrances  Mr.  Canning  replied  (and  my  right  ^ndDay. 
"  honourable  friend  being  then  a  colleague  of  Mr.  Canning 
"  must  be  considered  to  be  a  party  to  his  opinions),  'Arms 
"  may  leave  this  coimtry  as  matter  of  merchandise;  and 
"  however  strong  the  general  inconvenience,  the  law  does 
"  not  interfere  to  stop  them.  It  is  only  when  the  elements 
"  of  armaments  are  combined  that  they  come  within  the 
"  purview  of  the  law,  and  if  that  combination  does  not  take 
"  place  until  they  have  left  this  country,  we  have  no  right  to 
"  interfere  with  them.'  Those  were  the  words  of  Mr.  Canning, 
**  who  extended  the  doctrine  to  steam  vessels  and  yachts  that 
"  might  afterwards  be  converted  into  vessels  of  war,  and  they 
"  appear  quite  consistent  with  the  acknowledged  law  of  nations." 
Now,  my  Lords,  this  is  not  the  mere  statement  of  opinion  of 
Mr.  Hudcisson.  If  it  were,  of  course  it  would  be  entitled  to 
respect,  and  nothing  more.  This  is  the  statement  of  a  public 
act  done  by  a  minister  of  this  country  in  the  administration  of 
the  affairs  of  this  country  and  in  the  dealings  between  this 
country  and  foreign  powera  This  is  a  statement  made  by  a 
person  who  had  been  a  minister  at  the  time  of  which  he  spoke, 
of  a  complaint  which  had  been  made  by  Turkey  at  the  time 
when  Lord  Cochrane  was  engaged  in  one  of  those  expeditions  in 
which,  in  his  early  life,  he  was  engaged.  Turkey  complained 
that  that  was  being  done.  Turkey  complained  of  the  export  of 
arms,  and  ships  leaving  the  country,  though  not  armed  ;  and  the 
answer  stated  by  Mr.  Huskisson  to  have  been  made  by  Mr.  Can- 
ning is  this,  **  It  is  only  when  the  elements  of  armaments  are 
"  combined  that  they  come  within  the  purview  of  the  law,  and 
^  if  that  combination  does  not  take  place  until  they  have  left 
**  this  country,  we  have  no  right  to  interfere  with  them."  Now 
those  clearly  were  cases  where,  if  the  doctrine  now  to  be  put 
forward  had  been  considered  to  be  the  true  exposition  of  this  Act 
of  Parliament,  there  would  have  been  a  right  to  interfere  on  the 
part  of  the  Government,  and  we  may  presume  that  proceedings 
would  have  been  taken  to  prosecute  those  ships. 

My  Lords,  so  much  for  that,  which  is  one  of  the  instances  which 
we  have  of  the  opinion  of  those  who  had,  if  they  thought  fit,  to 
put  in  force  this  Act  of  Parliament.  I  now  come  to  two  instances, 
much  more  modern  and  coming  close  to  the  present  time,  I  mean 
those  cases  which  have  been  mentioned  already  in  the  course  of 
this  trial,  and  mentioned  on  the  occasion  of  the  moving  of  the 
rule  before  your  Lordships,  namely,  the  cases  of  the  "  Oreto  '* 
and  the  "Alabama."  I  will  take  leave  to  say,  in  the  first  place, 
that  I  hope  my  learned  friends  who  appear  here  on  the  part  of 
the  Crown  wiU  not  suppose  that  I  am  going  to  do  anything  so 
foolish  as  to  frame  any  argument  ad  hominem,  with  reference  to 
anything  which  they  may  have  said  or  done  upon  the  subject, 
from  the  circumstance  that  they  now  appear  here  as  counsel  for 
Hie  Crown.    I  wish  to  speak  of  the  cases  of  the  "  Oreto  "  and  the 
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AtacMENT.  "  Alabama  "  as  if  those  cases  had  occurred  twenty  years  ago,  and 
— -  were  simply  matters  of  history ;  and  if  I  refer  to  the  words  of 
°_!^*  individuals  at  all,  I  wish  to  refer  to  them  merely  as  indicating 
the  course  of  action  which  was  taken  with  reference  to  those 
ships  upon  this  Act  of  Parliament.  I  desire  to  frame  no  other 
argument  than  that.  The  cases  themselves  have  now  become 
matters  of  history.  We  find  the  whole  record  of  the  proceedings 
with  regard  to  ihem  already  printed  in  the  new  edition  of 
Mr.  Wheaton's  book  on  International  Law.  The  case  of  the 
*^  Oreto  "  was  simply  this.  She  was  a  ship  built  in  Liverpool 
She  left  Liverpool  unarmed,  and  without  any  warlike  equip- 
ments. She  was  afterwards  armed  and  equipped  for  warlike 
purposes,  and  she  became  in  the  result  a  ship  in  the  employment 
of  one  of  the  belligerent  powei-s,  the  Confederate  Government. 

Lord  Chief  Baron. — Where  do  those  facts  appear,  so  that  the 
Court  can  take  judicial  cognizance  of  them  ? 

Sir  Hugh  Cairns. — My  Lord,  they  appear  in  the  evidence,  in 

this  case,  of  one  of  the  witnesses  whose  evidence  I  shall  have  to 

refer  to.    One  of  the  witnesses  states  that  he  was  on  board  one 

-  of  the  ships  himself,  and  he  speaks  of  his  knowledge  with  regard 

to  the  other. 

Mr.  Attorney  General. — If,  my  Lords,  it  be  material  (I  do  not 
know  whether  my  learned  friend  will  be  pleased  to  hear  it  or 
not),  I  may  mention,  though  any  judgment  which  may  have  been 
formed  in  those  cases  by  the  advisers  of  the  Crown  is  utterly 
immaterial  to  your  Lordships  as  a  matter  of  law,  that  the  advisers 
of  the  Crown  were  of  opinion  that  there  was  evidence  to  esta- 
blish an  intention. 

Sir  Hugh  Cairns. — My  learned  friend  is  now  arguing  the  case. 

Mr.  Attorney  General. — ^You  stated  what  you  put  as  the 
facts. 

Sir  Hugh  Cairns. — I  am  stating  the  matter  upon  my  own 
authority ;  if  it  is  not  supported  by  the  evidence,  or  by  materials 
to  which  I  can  legitimately  refer,  my  learned  friend  will  have  an 
opportunity  of  controverting  it ;  but  my  learned  friend  is  now 
arguing  the  case. 

Mr.  Attorney  General. — My  learned  friend  is  stating  what  he 
calls  a  historical  fact 

Sir  Hugh  Cairns. — I  object  to  my  learned  friend's  interrup- 
tion. 

Mr.  Attorney  General. — I  object  to  the  statement  of  what  is 
not  in  the  record  for  the  purpose  of  this  argument. 

Lord  Chief  Baron. — I  must  say  that  I  have  some  doubt 
whether  much  light  can  be  thrown  upon  the  subject  which  we 
are  discussing  by  anything  which  belongs  to  the  "  Oreto  "  or  the 
"Alabama." 

Sir  Hugh  Caiims. — I  will  state  to  your  Lordships  exactly  the 
view  which  I  wish  to  present  of  those  cases,  and  the  use  which 
I  desire  to  make  of  them.  Of  course,  if  we  had  judicial  decisions 
here  to  refer  to  upon  the  construction  of  the  Act  of  Parliament, 
they  would  be  that  which  we  should  look  to  first,  and  woul^ 
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probably  be  those  matters  by  Vhicli  your  Lordships  would  be   ABouittirT. 
guided.     There  are  none ;  and  it  is,  I  apprehend,  legitimate  in     ^^d^uy 

the  next  place  to  look  at  the  course  which  has  been  pursued  by       ^ 

this  country  and  by  those  who  have  the  direction  of  the  execu- 
tive of  this  country,  with  reference  to  cases  in  pari  conditione 
with  what  is  said  to  be  the  case  now  before  your  Lordships. 
That  seems  to  me  to  be  a  legitimate  course  to  take,  espe- 
cially when  you  find  that  there  has  been  an  absence  for 
such  a  length  of  time  as  40  years  of  cases  analogous  to  the 
present  under  this  Act  of  Parliament.  In  that  point  of  view 
I  was  about  to  refer  to  the  cases  of  the  "  Oreto "  and  the 
"Alabama;"  and  if  there  be  any  dispute  about  the  facts  I 
desire  to  do  no  more  than  this — to  take  the  statements  made 
on  behalf  of  those  who  were  advising  the  Crown  and  acting  for 
the  Crown  at  the  time  when  they  were  justifying  their  conduct, 
and  the  course  which  they  pursued  with  regard  to  the  "  Oreto  " 
and  the  **  Alabama."  If  it  were  necessary  to  refer  to  it,  there 
is  evidence  with  regard  to  those  ships,  but  I  do  not  desire  to  go 
into  it  if  there  be  any  dispute  about  it.  I  will  take  the  state- 
ments of  those  to  whose  words  I  am  going  to  refer.  Now  it  is 
in  that  point  of  view  that  I  observe  first  upon  the  case  of  the 
**  Oreto/'  This  is  the  statement  which  I  find  made  in  Parliament 
by  one  of  the  advisers  of  the  Crown  with  regard  to  the  "  Oreto," 
and  it  will  be  a  statement,  I  think,  bearing  directly  upon  the 
view  taken  of  the  construction  of  the  Act  of  Parliament.  "  The 
" '  Oreto,* "  says  the  Solicitor  General,  in  Parliament,  upon  the 
11th  of  March  of  this  year,  "was  made  the  subject  of  due 
"  representation  only  once  before  she  left  this  country,  because 
"  she  sailed  from  Liverpool  on  the  22nd  of  March,  clandestinely, 
"  as  did  the  '  Alabama ;'  and  it  was  only  on  that  same  day 
"  that  a  conversation  took  place  between  Mr.  Adams  and  Lord 
"  Russell,  which  might  have  led  to  her  detention  if  she  had 
"  not  gone.  On  the  18th  of  February  the  first  and  only 
"  previous  information  communicated  to  our  Government 
"  was  given  by  Mr.  Adams ;  he  stated  a  case  which  clearly 
"  called  for  inquiry.  Accordingly,  the  Commissioners  of 
"  Customs  were  directed  to  make  an  inquiry ;  they  did  so,  and 
"  on:  the  22nd  of  February  they  reported  that  circumstances 
"  worthy  of  credit  tended  to  show  that  the  *  Oreto '  was  going, 
"  or  at  all  events  was  credibly  represented  to  be  going,  to  Italy, 
"  and  not  to  America,  and  not  a  particle  of  evidence  had  been 
"  offered  to  the  contrary  ;  she  was  not  then  fitted  for  the  recep- 
**  tion  of  guns,  and  had  nothing  on  board  but  coals  and  ballast. 
"  There  was,  consequently,  nothing  to  justify  her  detention — 
"  nothing  but  vague  rumours  and  suspicions.  No  further  re- 
"  presentation  was  made,  and  the  *  Oreto  '  sailed  on  the  22nd  of 
**  March.  What  then  happened  ?  The  circumstances  of  her  de- 
"  parture,  and  the  contemporaneous  representation  made  by  Mr. 
•*  Adams  to  our  Government,  made  it  probable  that  she  was 
**  really  intended  for  the  Confederate  States,  and  that  our  oflScers 
'*  had  been  imposed  upon.     Still  the  case  was  not  clear — there 
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ABauKBNT.    "  was  nothing  proved  to  have  been  done  in  England,  which  a 
2  7d"        "  Court  of  Law  would  certainly  have  construed  as  a  violation  of 

° f^'     "  the  Foreign  Enlistment  Act.     Nevertheless,  our  Government 

''  immediately  sent  orders  to  Nassau,  where  she  was  understood 
"  to  have  gone,  and  when  she  arrived  there  she  was  watched. 
"  Upon  the  appearance  of  a  deb'very  of  stores,  which  appeared  to 
"  be  munitions  of  war,  into  the  '  Oreto '  while  in  our  waters, 
''  though  it  was  doubtful,  and  it  was  questionable  whether  the 
"  evidence  would  prove  sufficient,  still,  to  show  our  good  faith, 
"  we  strained  a  point,  and  acting  upon  this  evidence,  the  '  Oreto' 
''  was  seized.  What  was  the  result?  She  was  tried  and  ac- 
"  quitted.''  Now  my  observation  upon  that  is  this :  Here  is  a 
statement  that  the  "  Oreto  "  left  Liverpool ;  that  at  the  time  when 
she  left  Liverpool  she  had  no  warlike  equipment  on  board,  but  of 
course,  from  the  natuie  of  the  case,  she  was  prepared  and  able  to  sail 
away  from  Liverpool.  She  came  to  Nassau  ;  she  was  still  within 
our  jurisdiction.  Before  she  came  to  Nassau  it  had  become  clear 
that  she  was  not  going  to  Italy,  where  she  had  been  said  to  be 
going  originally ;  the  circumstances  were  supposed  to  be  suffi- 
ciently clear  to  justify  a  case  made  that  she  was  going  to  be 
employed  by  the  Confederate  power.  What  is  the  course  taken  ? 
Do  they  say  "  The  mere  fact  that  she  was  able  to  sail  away  from 
"  Liverpool,  the  mere  fact  that  she  had  on  board  those  appli- 
"  ances  which  would  enable  her  to  sail  from  the  port  of  Liverpool, 
"  although  she  had  no  warlike  equipment  on  board,  will  be 
"  enough  when  coupled  with  the  intent  to  be  employed  in  a 
"  paiiicular  way  of  which  we  now  have  evidence?''  Nothing  of 
the  sort.  The  gravamen  of  the  charge  is  that  she  took  in  muni- 
tions of  war  while  in  the  waters  of  Nassau.  I  desire  to  put  it  no 
further  than  it  ought  properly  to  be  put.  I  say  that  that  is  clearly 
a  statement  that  the  view  taken  by  those  who  took  proceedings 
against  the  "  Oreto  "  was,  that  short  of  something  which  could  be 
called  a  warlike  preparation  they  could  not  institute  proceedings 
against  the  ship ;  that  there  was  nothing  which  amounted  to  a 
warlike  preparation  until  she  came  into  the  waters  of  Nassau ; 
and  it  was  in  respect  of  that  preparation  that  she  was  seized. 

Now  the  case  of  the  *'  Alabama  "  was  dealt  with  at  the  same 
time,  and  the  facts  respecting  it  I  am  willing  to  take  in  the 
same  way  and  upon  the  same  statement. 

Mr.  Baron  Bramwell, — Was  the  "  Oreto  "  tried  at  Nassau  ? 

Sir  Hugh  Cairns, — Yes,  my  Lord,  and  she  was  acquitted. 

Mr.  Baron  BramwdL — Before  what  Court  ? 

Sir  Hugh  Cairns, — Before  one  of  our  Courts  there. 

Mr,  Attcyrney  General, — The  Admiralty  Court 

Sir  Hugh  Cairns, — The  Vice  Admiralty  Court 

Mr,  Baron  Bramwell, — Whatever  it  be  worth  one  would 
think  that  there  must  be  some  direction  by  the  presiding  Judge 
there  upon  the  matter. 

Sir  Hugh  Cairns, — ^Very  possibly,  my  Lord.  She  was  tried, 
and  acquitted  for  want  of  evidence. 
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Mr.  Ba¥6n  Pigott — ^There  seems  to  have  been  a  difficulty   Aroumbht. 
there  in  finding  evidence  of  intent. 

Sir  Hugh  Cairns, — ^Yes,  my  Lord ;  but  the  point  which  I  am 
now  submitting  to  the  Court  is  this.  Of  course  the  evidence  of 
the  intent  was  supposed  to  exist  when  she  was  tr'ed  at  Nassau. 
There  were  two  things  to  which  of  course  the  evidence  would  be 
directed;  the  one  would  be  the  acts  done  with  regard  to  the 
ship, — I  mean  as  to  her  equipment;  the  other  would  be  the 
intent  with  which  those  acts  were  done.  I  agree  that  it  was 
supposed  that  there  was  no  evidence  of  the  intent  tUl  she  got  to 
Nassau ;  but  then,  assuming  there  was  evidence  of  the  intent,  there 
were  acts  of  equipment  done  at  Liverpool  which  were  sufficient,  if 
anything  short  of  a  warlike  equipment  were  sufficient ;  whereas  it 
was  supposed  to  be  necessary  to  proceed  against  the  ship,  not  for 
what  was  done  upon  her  at  Liverpool,  but  with  regard  to  what 
was  done  at  Nassau,  namely,  putting  munitions  of  war  on  board. 

Now  with  regard  to  the  "  Alabama,''  I  find  in  the  same  state- 
ment this  : — "  Were  our  Government  wrong  in  not  seizing  the 
"  vessel?  The  circumstances  disclosed  in  a  case  tried  before 
"  Justice  Story  "  (that  is  the  case  of  the  "  Independencia,"  to 
which  I  referred  yesterday)  '*  were  so  far  exactly  the  same  as 
**  those  which  occurred  in  the  case  of  the  '  Alabama ' " 

Mr.  Attorney  Gren^ral. — ^Will  you  read  a  little  earlier  ? 

Sir  Hugh  Cairns. — I  will  read  from  the  beginning  of  the 
paragraph : — "  On  the  Jst  of  July  the  Commissioners  made  their 
"  report  to  Lord  Russell "  (that  is,  the  Commissioners  of  Cus- 
toms) ;  "  they  said  it  was  evident  the  ship  was  a  ship  of  war. 
^  It  was  believed,  and  not  denied,  that  she  was  built  for  a 
**  foreign  Government,  but  the  builders  would  give  no  informa- 
"  tion  about  her  destination,  and  the  Commissioners  had  no 
*  other  reliable  source  of  information  upon  that  point.  Were  our 
"  Government  wrong  in  not  seizing  the  vessel  then  ?  Thecircum- 
"  stances  disclosed  in  a  case  tried  before  Justice  Story  were  so  far 
"*  exactly  the  same  as  those  which  occurred  in  the  case  of  the 
"  *  Alabama  ;*  and  in  the  absence  of  any  further  evidence  the 
"  seizure  of  that  ship  would  have  been  altogether  unwarrantable 
"  by  law.  She  might  have  been  legitimately  built  for  a  foreign 
"  Government,  and  though  a  ship  of  war  she  might  have  formed 
"  a  legitimate  article  of  merchandise  even  if  meant  for  the  Con- 
"  federate  States."  I  will  now  refer  to  page  26,  where  the 
subject  was  again  taken  up.  ^'What  is  alleged  against  us? 
"  What  is  the  extent  of  the  acts  committed  even  by  individual 
*'  subjects  of  this  country  which  can  be  considered  contrary  to 
"  any  law  of  our  own  ?  Why  the  building  of  these  two  par- 
«  ticular  ships  "  (the  "  Oreto  "  and  the  "  Alabama  ").  *'  If  our  law 
"  failed  to  reach  them  while  they  were  within  our  jurisdiction, 
**  and  if  nothing  was  done  by  them  in  our  ports  or  in  our  waters 
'*  which  was  against  international  law,  how  can  we  be  held  re- 
'^  sponsible  for  tiieir  subsequent  proceedings  when  on  the  high 
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Aroumbkt:  «  seas  ?  It  was  not  till  the  '  Alabama  *  reached  the  Azores  that 
2iidl>ay.     "  ^^^  received  her  stores,  her  captain,  or  her  papers,  and  that 

'      ''  she  hoisted  the  Confederate  flag.      It  is  not  true  that  she 

''  departed  from  the  shores  of  this  country  as  a  ship  armed 
"  for  war."  Now  I  do  not  understand  language  if  that 
does  not  mean  that  the  point  of  the  case  with  regard  to 
the  ''Alabama"  was  this,  that  although  there  might  have 
been  evidence  (perhaps  not  conclusive,  but  still  evidence  suf- 
ficient to  launch  a  case)  as  to  the  intent  with  which  she  left 
our  shores,  still  there  was  that  wanting  which  bore  upon  the 
other  and  equally  essential  part  of  the  case.  She  did  not  leave 
our  shores  as  an  armed  vessel,  and  more  than  that,  she  did  not 
receive  anything  which  could  be  called  warlike  equipment  until 
she  had  reached  the  Azores. 

But,  my  Lords,  the  matter  as  regards  a  subject  of  history  with 
reference  to  the  "  Alabama  "  is  made  plainer  stiU,  because,  after 
this  statement  of  the  course  pursued  with  regard  to  the 
"  Alabama  "  was  made,  and  before  the  seizure  of  the 
"  Alexandra "  took  place,  and  when  certainly  the  public 
mind  was  anxious  to  know  what  was  the  line  of  duty  which 
subjects  of  this  country  should  pursue  upon  matters  of  this  sort,  I 
find  that  the  following  statement  was  also  made  with  regard  to  the 
"  Alabama."  The  Prime  Minister,  a  fortnight  after  the  state- 
ment which  I  have  already  read,  said  this.  I  refer  to  the  I70th 
volume  of  the  Parliamentary  Debates,  and  to  the  Debate  of  the 
27th  of  March  1863. — "I  have  myself  great  doubts  whether,  if 
''  we  had  seized  the  '  Alabama,'  we  should  not  have  been  liable  to 
"  considerable  damages.  It  is  generally  known  that  she  sailed 
"  from  this  country  unarmed,  and  not  properly  fitted  out  for 
"  war,  and  that  she  received  her  armament,  equipment,  and  crew 
"  in  a  foreign  port.  Therefore,  whatever  suspicions  we  may  have 
"  had  (and  they  were  well  founded,  as  it  afterwards  turned  out) 
"  as  to  the  intended  destination  of  the  vessel,  her  condition  at 
"  that  time  would  not  have  justified  a  seizure.*'  Now  the  dis- 
tinction is  as  clearly  drawn  as  words  can  draw  it,  between  the 
intended  destination  as  to  which  there  might  be  some  suspicion, 
which  would  be  matter  of  evidence,  and  that  which  was  a  fact^ 
patens  ad  oculos,  namely,  the  condition  of  the  ship  ;  and  here  is 
a  statement  made  by  those  who  had  considered  the  authority  of 
an  Act  of  Parliament  of  this  kind^  that  a  ship  not  fitted  out  with 
a  warlike  equipment  when  she  leaves  this  country,  whatever  our 
suspicions  may  be  with  respect  to  her  destination,  cannot  be 
made  the  subject  of  seizure,  because  her  condition  is  not  such  as 
is  pointed  at  by  the  Act  of  Parliament. 

My  Lords,  I  cannot  help  taking  notice  here  of  a  statement 
made  when  the  rule  was  being  moved  for  by  the  Attorney 
General ;  it  was  my  learned  friend  who  referred  to  the  case  of  the 
^^  Alabama  "  in  this  discussion.  My  learned  friend  said,  accord- 
ing to  the  note  which  I  have  seen  of  the  statement,  that  aooord* 
ing  to  his  judgment  those  who  were  engaged  in  the  despatch  of 
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tlie  "Alabama*'  from  this  country  had  rendered  themselves  liable   AsouuBKr. 
to  the  penalties  of  this  Act  of  Parliament. 

Mr,  Attorney  General, — I  said  so  in  the  speech  from  wliich 
joa  have  been  reading. 

Sir  Hugh  Cairns. — I  am  not  aware  that  any  statement  of 
that  kind  was  made,  but  I  shall  be  very  happy  to  read  it. 

Mr,  Attorney  Qeneral. — ^At  page  19,  "  When  the  evidence  was 
"  completed" 

Sir  Hugh  Cairns. — I  will  read  it.  "  The  first  opinion  was  not 
"  communicated  to  Her  Majesty's  Government.  When  the  evi- 
''  dence  was  completed,  it  was  laid  before  the  honourable  and 
"  learned  gentleman  (he  was  not  an  officer  of  the  Crown),  who  on 
"  the  23rd  thought  there  was  a  case  sufficient  to  warrant  her  de- 
"  tention.  Upon  that  evidence  the  legal  advisers  of  the  Govern- 
"  ment  came  to  the  same  conclusion  as  the  honourable  and  learned 
"  member."  That  is  upon  that  evidence.  What  that  evidence  was 
I  know  noti  but  I  have  a  statement  with  regard  to  the  condition  of 
the  sliip  when  she  left  the  country,  as  it  was  mentioned  in  the  pas- 
sages which  I  have  read :  there  was  not  a  case  to  warrant  her  de- 
tention. But  I  desire  now,  in  addition  to  what  I  have  said,  and  in 
addition  to  what  my  learned  friend  has  said,  to  advert  to  what  he 
wishes  me  to  remember,  namely,  that  it  was  his  opinion  that  there 
were  grounds  imder  this  Act  of  Parliament  for  proceeding  with 
r^ard  to  the  "  Alabama."  Now  I  ask  this  question.  The  "  Ala- 
**  bama  "  left  the  country  and  could  not  be  detained.  I  want  to 
know  why  proceedings  were  not  taken  ?  The  criminal  proceed- 
ings remained.  Those  engaged  in  the  affair  of  the  ''  Alabama," 
80  far  as  I  know,  never  made  any  secret  of  it;  they  said,  ''We 
"  believed  that  we  acted  within  the  line  of  the  law."  I  want  to 
know  why,  within  the  twelvemonth  during  which  proceedings 
might  have  been  taken  after  the  "Alabama"  left  the  country, 
proceedings  were  not  taken ;  and  I  should  apprehend  that  if  there 
were  really  those  grounds  which  are  now  stated,  they  would 
have  been  taken  to  vindicate  the  law.  But  as  matter  of  history 
no  such  proceedings  were  taken.  These  then  were  the  cases  of 
two  ships  which  left  the  country  without  warlike  equipment, 
and,  as  I  understand  (your  Lordships  will  judge),  the  reason  why 
no  attempt  was  made  to  detain  them  was  that  there  was  an 
absence  of  that  kind  of  equipment  which  would  have  justified 
their  detention. 

My  Lords,  I  will  ask  your  Lordships  to  apply  (which  I  can  do 
very  shortly)  the  observations  which  I  have  made  upon  the  con- 
struction of  the  Act  to  the  evidence  in  this  case  with  respect  to 
the  condition  of  the  ship.  I  do  not  mean  the  evidence  as  to  the 
intent  with  which  she  was  to  be  despatched  from  the  country,  but 
the  evidence  as  to  the  actual  condition  of  the  ship  at  the  time  of 
seizure.  Now  a  distinction  was  made  by  the  Attorney  General  in 
moving  for  the  new  trial,  with  regard  to  the  condition  of  the  ship, 
between  what  my  learned  friend  called  her  structure  and  what  he 
called  things  superadded  to  her  structure.    That  there  may  be  no 
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ARouinwT.  doubt  about  the  view  which  was  put  forward,  I  will  take  leave 
"~jr  to  read  one  or  two  passages  from  what  fell  from  my  learned 
^^  *^'  friend  when  moving  for  the  rule.  After  giving  to  your  Lord- 
ships a  statement  of  the  evidence  with  regard  to  the  building 
of  the  ship,  the  sort  of  wood  she  was  built  of,  the  strength  of 
her  timber,  and  so  on,  my  learned  friend  continued  thus :  "  All 
"  that  I  have  hitherto  said  connects  itself  with  the  structure  of 
"  the  vessel ;  but  then  there  was  further  evidence  going  to  what 
"  I  apprehend  is,  in  the  strictest  and  most  appropriate  sense, 
'*  fitting,  furnishing,  and  equipment,  as  distinguished  from  con- 
"  struction,  namely,  evidence  as  to  the  machinery,  the  engines, 
"  the  boiler,  and  other  things  of  that  description,  constituting 
**  part  of  the  furniture  of  the  vessel,  thereby  to  enable  her  to  go 
"  to  sea,  which  were  either  actually  on  board  or  actively  in  pro- 
"  gress  at  the  time." 

Then  again,  considerably  further  on,  at  a  later  period,  having 
referred  again  to  the  construction  of  the  ship,  her  bulwarks  and 
so  on,  my  learned  friend  said,  "  But  now  we  come  to  the  fittings, 
"  fdrnishing,  and  equipments,  distinct  from  the  structure/'  Now 
as  I  understand  it,  to  narrow  the  point  as  much  as  possiWe,  a 
distinction  is  taken,  in  the  observations  of  my  learned  friend, 
between  what  is  called  the  hull,  the  structure  the  scantling,  the 
bulwarks,  the  strength  with  which  the  ship  is  built,  the  form 
which  she  receives  from  the  builder's  hands,  and  those  other  things 
which  my  learned  friend  mentioned,  which  virtually  are  these ; 
the  machinery,  and  certain  things  of  which  I  shall  say  some- 
thing more  particidarly,  namely,  the  hammock  nettings.  Those 
are  the  matters  to  which  my  learned  friend  refers  as  distin- 
guished from  the  structure,  caUing  them  equipment,  fittings, 
and  frimiBhing. 

Now  the  evidence,  my  Lords,  upon  the  point  is  thia :  I  have 
to  refer  to  four  witnesses,  but  I  think  that  what  ^hey  say  upon 
each  point  is  very  concise,  and  will  not  detain  us  long.  Your 
Lordships  wiU  find  Mr.  Morgan's  evidence  at  page  19.  Of  course, 
I  do  not  propose  to  read  it  all.  I  will  just  read  the  passages 
which  refer  to  what  I  have  in  view.  About  halfway  down 
page  1 9,  the  evidence  runs  thus :  "  When  you  seized  Che 
"  «  Alexandra,'  what  was  going  on  at  the  time  on  board  the 
"  ship  ;  was  she  complete  ? — ^When  I  seized  her,  about  the  time 
"  of  the  seizure,  the  workmen  were  variously  engaged  on  board 
"  her.  Do  you  recollect  whether  they  were  prepswing  anything 
"  for  the  hammock  nettings? — Yes;  they  were  fitting  the 
"  stanchions  for  the  hammock  nettings.  Were  there  iron 
"  stanchions  on  board  the  ship,  in  the  hold  ? — They  were  fitted 
"  in  their  places.  Do  you  recollect  whether  the  masts  were  up  ? 
"  — All  three  of  them.  Were  there  any  lightning  conductors 
"  upon  them  ? — ^There  were  lightning  conductors  upon  each  mast. 
"  Did  you  make  yourself  acquainted  with  the  tonnage  of  the 
"  ship  ? — ^Yes."  Then  he  goes  on  to  state  what  the  tonnage  was. 
Now  that  is  what  Mr.  Morgan  says. 

Then  the  next  witness,  my  Lords,  is  Mr.  Black.     The  part  of 
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his  eTidenoe  that  I  wiFh  to  refer  to  is  near  the  bottom  of  page  61 :    Arguubnt. 

"  Was  she  strongly  built  ? — ^Yea     Of  what  wood  ? — Her  frame     o^T^- 

'*  was  of  British  oak,  and  her  planking,  so  far  as  I  could  see,  •   > 

"  was  of  teak.     Is  it  thick  ? — Her  frame  is  not  extraordinarily 

*^  strong,  but  the  planking,  both  outside  and  inside,  is  stronger 

^  than  is  usual  for  vessels  of  that  class  to  be  classed  at  Lloyd's. 

**  How  fer  apart  were  her  beams  ? — Well,  they  averaged  about 

''  2  feet  apart ;  some  were  more  and  some  were  less.     Of  what 

"  length?— The  extreme  beam  ,of  the  ship  was  21^  feet.     Did 

"  you  observe  her  hatchways  ? — ^Yee.     What  was  the  width  of 

"  the  hatchways  ? — They  were  not  wider  than  from  2  feet  to  2^ 

'*  feet.     Did  you  ever  see  a  merchant  vessel  with  a  hatchway 

"  only  2  feet  or  2^  feet  wide  ? — No.     Could  a  vessel  "wdth  a 

**  hatchway  of  that  width  be  used  as  a  merchant  vessel? — Not 

"  generally ;  not  for  bale  goods  or  anything  of  that  kiud.     You 

**  could  not  get  the  goods  into  her  ? — ^No.     What  could  she  do 

'^  as  a  merchant  vessel  ? — She  might  put  in  small  packages  of 

**  hardware.     They  could  not  get  the  ordinary  merchandise  put 

''  into  a  merchant  vessel,  into  such  hatchways  ? — ^No.   What  is 

"  the  ordinary  width  of  the  hatchway  of  a  merchant  vessel  ? — It 

**  would  be  of  various  sizes ;  from  5  to  6  or  7  feet  wide ;  there  is 

"  no  particular  size.     But  you  never  heard  of  a  merchant  vessel 

"  with  a  hatchway  of  2  feet  or  2-^  feet  in  width  only  ? — No. 

**  What  are  its  beams  made  of? — British  oak;  for  the  boiler 

"  space  they  are  made  of  iron.     Did  you  examine  the  bulwarks  ? " 

**  — Yes.     Did  anything  strike  you  with  regard  to  the  bulwarks  ; 

"  were  they  the  bulwarks  of  a  merchant  vessel  ? — No.     For  what 

"  reason  were  they  not? — From  their  extraordinary  strength. 

"  Did  you  mark  anything  with  respect  to  their  height  ? — Their 

"  height  is  about  2^  feet.     Is  that  high  or  low  ? — ^It  might  do 

"  with  regard  to  height  for  a  merchant  vessel,  but  it  is  generally 

'*'  higher  for  a  merchant  vessel.     But  you  say  that  the  bulwarks 

"  were  stronger  than  are  used  in  a  merchant  vessel  ? — Yes.     And 

**  likewise  lower  ? — ^Yes.     Now,  what  are  the  upper  decks  made 

"  of? — Pitched  pine.     Have  you  ever  seen  pitched  pine  used  for 

"  the  decks  of  any  vessel  except  vessels  of  war  ? — No.     You  never 

"  have  ? — No,  except  they  are  between  decks.     Do  you  consider 

"  this  vessel  altogether  unadapted  to  mercantile  purposes  ? — It  is 

"  not  qualified  for  mercantile  purposes.     In  your  opinion,  having 

"  examined  her "    Then  this  question  is  objected  to,  and  he 

is  finally  asked :  ''  For  what  is  she  adapted  ? — She  is  adapted  for 
**  war  purposes.  What  is  her  appearance  ? — ^A  very  fine  appear- 
''  anoe ;  she  looks  a  handsome  piece  of  architecture,  very  fine 
*'  lines,  capable  of  great  speed,  according  to  the  power  of  ma- 
"  chineiy.''  Then  there  are  a  few  questions,  on  cross-examination, 
at  the  top  of  page  63,  which  I  will  read :  "  Do  they  use  pitch 
"  pine  for  the  decks  of  war  vessels ;  I  understand  you  to  say 
"  that  pitch  pine  is  not  usually  used  for  the  decks  of  merchant 
"  vessels ;  is  it  used  for  the  decks  of  war  vessels  ? — I  never  saw 
"  it  used  for  the  decks  of  merchant  vessels.  Did  you  ever  see  it 
"  used  for  war  vessels? — ^Yea     Is  it  usual  to  use  it  for  the 
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ABGUMBirr.  «  decks  of  war  vessek  ? — Sometimes,  but  not  often.  But  not 
2nTDay  "  often ;  iu  fact  it  is  not  usual  to  use  it  for  decks  at  all,  is  it  ? 
»— ,  "  You  say  you  first  saw  the  '  Alexandra '  on  the  21st  March  ? — 
"  Yea"  Then  he  is  asked  who  told  him  to  go  on  board,  which 
I  pass  from ;  the  date,  however,  will  be  material  for  another 
purpose;  I  ask  your  Lordships  to  observe  it  now;  on  the  21st  of 
March  Black  first  saw  the  ''  Alexandra,"  having  been  directed  by 
certain  American  gentlemen  to  go  on  board. 

My  Lords,  Mr.  Green,  at  page  102,  says  what  he  saw.  He  says 
that  he  is  a  shipbuilder.  I  should  say  that  that  is  hardly  accu- 
rate. He  said  at  first  that  he  was  a  shipbuilder,  but  on  cross- 
examination  he  said  that  he  had  not  built  a  ship  for  20  years ; 
thafc  he  repau*ed  ships ;  and  he  gave  us  a  singular  piece  of  in- 
formation ;  he  said  that  in  his  judgment  no  improvement  what^ 
ever  had  taken  place  in  the  building  of  ships  for  the  last  20 
years,  but  that  on  the  contrary,  we  were  going  back ;  that  ships 
were  not  so  well  built  now  as  they  were  20  years  ago,  and  that 
all  the  changes  which  had  taken  place  in  their  construction  were 
not  improvements,  but  deteriorations.  That  is  a  matter  of  opinion, 
and  of  course  he  is  entitled  to  his  opinion.  In  the  middle  of 
page  102,  as  to  the  bulwarks,  he  says,  "The  bulwarks  to  which  I 
"  first  alluded  as  being  different  from  any  other  vessel  but  a  ship 
"  of  war  were  composed  of  very  thick  planks,  three  inches  thick, 
"  inside  and  out.  Lord  Chief  Baron, — What  was  it? — It  was  teak. 
"  The  Queen's  Advocate. — What  was  the  thickness  ? — The  inside 
"  and  the  outside  planks  were  three  inches  thick  in  the  lower 
"  part,  and  two  and  a  half  inches  thick  in  the  upper  part,  and  they 
"  were  about  two  and  a  half  feet  deep.  That  would  be  from  the 
"  deck  to  the  top.  Do  I  understand  from  you  that  that  is  an 
"  unusual  thickness  for  a  merchant  vessel  ? — ^Yes.  Had  she  any 
"  masts  ? — She  had  three  masts.  Had  she  a  propeller  ? — Yes ; 
"  her  propeller  was  under  water.  What  were  her  dimensions  ?  "* — 
Then  he  gives  the  length  and  breadth,  and  the  tonnage.  '*  Did 
"  you  observe  her  rudder  ? — The  rudder  was  very  strong,  xuid  a 
"  very  thick  formed  rudder  ;  unusually  so.  Was  it  thicker  and 
"  stronger  than  would  be  used  for  a  merchant  vessel?— It  was. 
"  You  have  spoken  of  the  bulwarks ;  did  you  observe  anything 
"  about  the  bulwarks, — any  arrangements  made  for  the  upper 
"  part  of  the  bulwarks  to  be  fitted  up  with  anything  ? — I  dis- 
"  covered  several  iron  stanchions  for  hammock  racks,  which  were 
*'  not  put  up ;  but  there  were  arrangements  being  made  for  the 
"  staples  to  receive  them.  They  were  on  board,  but  there  were 
"  staples  in  the  side  of  the  vessel  to  receive  them.''  I  think  that 
that  is  a  mistaka  I  think  it  should  be,  "  They  were  not  on 
"  board." 

Mr,  Attorney  General, — No,  ''they  were  on  board." 

The  Queen's  Advocate, — But  they  were  not  put  up. 

Sir  Hugh  Cairns. — That  may  be  so.    I  do  not  know  that  it 

is  very  material ;  but  I  should  have  thought  from  the  ^  but  '* 

that  it  should  run  "  they  were  not  on  board." 
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The  Queen's  Advocate, — No,  I  think  that  they  were  on  board,   Abgumbnt. 
bnt  were  not  put  up.     I  examined  the  witness,  and  I  think  that     2ndDay. 
that  WB8  so.  .— ^  ' 

Sir  Hugh  Cairns. — I  have  no  recollection  of  it,  but  I  should 
have  thought,  from  the  collocation  of  the  sentence,  that  the  "  not" 
was  left  out.  "  What  in  your  judgment  were  the  hammock  racks 
"  for? — For  hammocks.  Is  that  usual  on  board  a  merchant 
"  ship  ? — Very  seldom.  Did  you  observe  the  arrangement  of  the 
I  "  deds^ ;  was  there  anything  peculiar  ? — The  scuttles  or  hatchways 

'  ''  were  not  suited  for  a  merchant  vessel.     Would  you  tell  Ids 

*  Lordship,  were  they,  or  were  they  not,  of  the  same  kind  as  you 
"  would  find  on  board  a  man-of-war?  —  Yes,  quite  so.  They 
"  were  of  the  same  kind? — As  a  small  class  man-of-war.  Did 
"  you  observe  the  engines  and  the  boilers  ? — No,  they  were  only 
"  partially  up.  Did  you  observe  whether  there  was  any  par- 
"  ticnlar  space  before  the  boilers? — Yes.     What  was  that? — I 

*  could  not  say  what  that  would  be  appropriated  for  ;  there  was 
"  an  entrance  to  it  by  a  narrow  scuttle,  not  sufficiently  large  for 
"  a  hatchway,  it  would  suit  a  narrow  staircase.  Was  this 
"  particulai'  space  before  the  boiler  usual  in  merchant  vessels  ? — 
"  Yes,  in  merchant  vessels  built  for  cargo.  Was  it  fitted  for 
"  carrying  cargo  ? — No,  because  there  was  no  hatchway,  there 
"  was  only  a  narrow  scuttle.  It  was  not  fitted  for  canying  cargo, 
'*  because  there  was  no  hatchway  ? — No,  it  was  only  what  might 
"  be  termed  a  narrow  scuttle,  which  does  not  come  under  the  de- 
"  nomination  of  a  hatchway.  Did  you  observe  the  forecastle  ? — I 
"  observed  that  it  was  not  fitted  as  a  merchant  s  forecastle,  but  as 
"  I  have  seen  yachts  and  small  vessels  of  war.  Let  me  ask  you, 
"  did  you  observe  a  cooking  apparatus? — Yes,  there  was  a  cooking 
"  apparatus  in  the  forecastle  sufficient  for  150  or  200  people.  Was 
"  that  the  kind  of  cooking  apparatus  which  is  usual  on  board 
**  merchant  vessels  ? — Only  on  board  of  passenger  vessels ;  mer- 
"  chant  vessels  which  are  passenger  vessels  have  as  large  and 
"  larger  cooking  apparatus  ;  or  ships  which  go  on  long  voyages 
"  have  as  large.  But  a  common  merchantman  would  not  have  so 
"  large  an  apparatus  ? — No,  not  a  small  vessel  like  that.  Did 
"  you  observe  the  cabin  ? — ^Yes,  I  did,  so  much  as  was  put  up 
"  of  it.  Was  there  anything  peculiar  in  it  ? — ^Yes ;  there  ap- 
"  peared  to  me  to  be  two  compartments,  which  would  either  be 
**  fitted  for  pantries,  but  they  were  larger  than  pantries  are,  as  I 
"  have  seen  pursers'  or  officers'  cabins,  and  also  the  cabins  of 
"  medical  officers  fitted.  As  you  have  seen  pursers'  and  medical 
*'  officers'  cabins  fitted  ? — Yes,  somewhat  similar  in  their  fittings. 
"  What  did  you  find  on  the  starboard  side  of  the  cabin  ? — There 
"  were  two  sleeping  berths,  each  with  a  bed  place,  and  drawers 
"  under  the  bed  place.  You  found  two  sleeping  rooms  on  the 
"  starboard  side  ?— Yes  ;  they  are  sometimes  called  rooms  and 
**  sometimes  berths.  With  beds  and  drawers  underneath  the 
"  beds,  you  say  ? — Yes,  drawers  underneath  the  beds.  Was  there 
"  a  third  room  ? — There  was  a  third  room,  but  it  was  not  ap- 
"  propriated  ;  I  cannot  say  what  it  was.     But  there  was  a  third 
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AmouKEVT.    "  room  ?— There  was  a  small  room  fitted  as  a  pantry,  which  I 

"  might  represent  as  being  at  the  foot  of  the  entrance  of  the 

^"^^^y*  "  cabin.  Was  that  the  one  you  spoke  of  just  now  or  another 
"  one  ? — No.  You  have  spoken  as  to  the  starboard  side  ;  now 
"  tell  me  as  to  the  port  side? — I  think  there  was  one  cabin 
"  with  one  bed-place  on  the  port  side.  What  sort  of  a  room 
<'  was  that?  —  The  bed-room  was  similar  to  the  one  on  the 
''  starboard  side.  What  kind  of  a  room  did  it  appear  to  be 
"  destined  for? — There  was  a  room  before  the  bed-room, 
"  which  did  not  appear  to  be  appropriated ;  I  could  not  say 
"  what  that  was  intended  for.  Was  there  an  after  cabin?— 
"  Yes,  a  small  after  cabin.  How  large  was  that  ?  —  Nine  or 
"  ten  feet ;  I  am  not  sure  about  the  exact  size.  Did  you  observe 
"  the  deck  beams  ? — ^They  were  closer  together  than  is  usually 
"  required  in  merchant  vessels." 

Then  I  find  that  just  at  the  bottom  of  the  page,  after  passing 
over  some  argument  which  took  place,  the  Queen's  Advocate 
says,  *'  I  will  state  the  question  first  to  your  Lordship.  The 
"  witness  need  not  answer  it.  But  I  was  about  to  put  this 
"  question ;  '  Was  she,  in  your  judgment,  adapted  for  a  merchant 
"  '  ship  or  for  a  vessel  of  war  ? ' "  The  Lord  Chief  Baron  says, 
"  Or  for  a  yacht  ? — The  Queen's  Advocate. — Yes,  my  Lord,  or  for 
"  a  yacht.  Lord  Okie/ Baron. — The  non-adaptation  to  a  mer- 
"  chant  vessel  I  have  already."  Then  I  thiidc  nothing  further 
proceeded  in  the  direct  examination ;  but  in  the  cross-exami- 
nation, at  page  lOG,  your  Lordships  will  see,  about  twelve  lines 
down,  "  According  to  your  experience  in  yachts,  are  the  ham- 
''  mocks  occasionally  put  up  on  these  hammock  racks  ? "  He  says, 
"  Very  rarely."  "  Do  they  ever  do  so  Y*  He  says,  "  I  have  known 
"  large  sailing  vessels  fitted  up  somewhat  similar.  And  fitted 
^'  with  conveniences  for  putting  the  hammocks  on  the  bulwarks? 
"  — Yes.  The  sole  object  of  that  is  for  the  purpose  of  greater 
"  cleanliness  among  the  men? — ^Yes.  And  for  having  the 
"  hammocks  put  from  below  to  air  them  ? — ^Yes,  and  there  is 
"  another  object.  Their  original  intention  was  to  resist  shot ; 
"  that  was  their  original  intention.  The  object,  when  it  is  used 
"  in  a  yacht,  is  for  the  purpose  of  airing  the  hammocks  of  the  men, 
**  is  it  not  ? — Yes/'  Then  he  says  that  the  vessel  was  unfinished 
below. 

Then,  my  Lords,  there  is  Captain  Inglefield,  who,  at  page  68, 
about  halfway  down  the  page,  is  asked,  "  Of  what  timber  is  she 
"  built  ?— Principally  of  tetJc ;  her  upper  works  are  of  other 
"  material ;  the  kind  of  wood  I  cannot  exactly  say,  but  I  should 
"  call  her  a  strongly  built  vessel,  certainly  not  intended  for 
*'  mercantile  purposes,  but  she  might  be  used,  and  is  easily  con- 
*'  veitible  into  a  man-of-war.  And  speaking  of  the  strength  of 
"  the  vessel,  is  she  in  your  judgment  of  such  strength  as  would 
"  be  adapted  to  her  being  used  as  a  man-of-war  ? — She  is.  Did 
"  you  find  whether  she  had  an  accommodation  for  men  and 
*'  officers  such  as  would  have  to  serve  on  board  a  man-of-war  ? — 
"  She  has.    And  as  regards  stowage  room  and  the  building  of  the 


168 

"  Teasel^  what  say  you  to  tjiat  ? — As  regards  stowage  room,  she   Arquiibht. 
"  hasonly  stowage  room  sufficient  for  the  crew,  considering  the     2iidlDaT 

^  berthing  of  the  crew  to  be  for  about  32  men.     And  as  regards        

"  her  build  generally,  is  it  your  opinion  that  she  is  adapted  for  a 
**  man-of-war  ? — ^She  is  quite  capable  of  being  converted  into  a 
"  man-of  war  without  having,  at  the  time  I  saw  her,  any 
"  appearance  of  fittings  for  guns.  You  say  that  there  were  no 
^  gona  or  immediate  preparations  for  guns  ? — There  were  none. 
"  But  having  regard  to  the  building  of  the  vessel,  might  she  or 
"  not,  in  your  opinion,  be  fitted  for  guns  Y*  Then  the  Lord  Chief 
Baron  says  :  ''  He  has  said  that  already,  that  she  is.  He  said 
''  that  she  might  be  used  as  a  yacht,  and  easily  converted  into  a' 
**  vessel  of  war.  The  Attoraey  Qeneral, — I  wish  particularly  to 
"  call  his  attention  to  her  fittings  to  receive  guns.  The  Lord 
"  Chief  Baron. — He  has  already  said  she  is  easily  to  be  converted 
"  into  a  man-of-war.  The  Attorney  General, — Including  her 
"  adaptation  to  receive  guns?-^She  is  of  sufficient  length  to 
"  receive  guns,  but  without  any  of  those  appurtenances  which 
"  would  indicate  that  guns  were  about  to  be  put  on  board. 
"  Would  you  tell  us  to  what  you  refer.  Captain  Inglefield,  in  . 
**  speaking  of  the  appurtenances  which  indicate  an  absolute  inten- 
"  tion  of  putting  guns  on  board  ? — Ring  bolts  at  the  side  and 
**  plates  on  the  decks  upon  which  pivot  guns  would  turn.  Sir 
"  Hvgh  Cairns. — There  were  none  of  those.  The  Attorney 
**  General. — No  ;  he  says  there  were  none,  and  I  ask  him  what 
'*  were  the  appurtenances.  Would  there  be  any  difficulty, 
**  in  your  judgment,  in  adding  to  the  ship  as  she  is  now  those  pre- 
"  parations  for  guns? — ^No  difficulty.  The  Lord  Chief  Baron. — 
**  Not  only  no  (Sfficulty,  but  it  could  be  easily  done  ? — Easily  con- 
"  verted  into  a  man-of-war.  The  Attorney  General. — When  you 
"  speak  of  a  pivot  on  the  deck,  do  you  speak  of  three  guns  or  of 
"  sevaralguns? — She  might  have  two  or  three  pivot  guns.  Would 
"  she,  according  to  the  ordinary  arrangement  now-a-days  of  men- 
"  of-war  of  her  size,  probably  carry  two  or  three  guns  or  more  on 
"  pivot? — Probably  three  guns.  Would  those,  according  to  the 
"  ordinary  course  in  these  matters,  be  guns  varying  in  size,  or 
"  guns  of  the  same  size  ? — Of  varying  size.  Supposing  there 
"  were  guns  according  to- the  ordinary  course  in  such  arrange- 
''  ments,  would  the  smaller  guns  or  the  greater  predominate  in 
"  number  ? — I  could  only  teU  what  guns  would  be  fitted  to  the 
«  vessel  by  knowing  what  size  was  intended  to  be  put  on  board; 
"  if  they  were  smaller  guns  they  must  have  ports  ;  but  if  guns 
*'  of  certain  dimensions,  they  would  be  pivot  guns,  and  would 
'*  fire  ovei-  the  bulwarks.  Without  ports  ? — Without  ports.  I 
"  suppose  if  it  were  intended  that  they  should  fi:r©  over  the 
"  bidwarks,  the  bulwarks  would  be  constructed  comparatively 
"  low,  would  they  not? — Yes,  they  would.  How  did  you 
"  find  the  bulwarks  in  this  ship  ?  —  Low,  but  not  similar 
•'  to  the  bulwarks  of  gunboats  in  our  service.  Over  which 
*'  they  were  to  be  fired? — Of  certain  dimensions,  Th^ 
"  Lord  Chief  jBcwort.— Those  were  low,  but  not  low  enough, 
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ABaimBKt.    «  according  to  our  service,  was,  I  think,  your  answer  ? — ^Not  the 
2iidDa       **  ^Tae  description  as  those  in  our  service;   they  would  be 

° ^'     «  flying  bulwarks.     The  Attorney  Oeiieral — But  would  there 

"  be  any  difficulty,  without  proper  gun  carriages,  in  firing 
"  guns  over  those  bulwarks  ? — It  would  be  entirely  dependent 
"  on  the  size  of  the  gun.  But  with  a  proper  adaptation  of  the 
"  size  of  the  guns  it  might  be  done  ? — Certainly.  About  what 
"  height,  so  far  as  you  recollect,  of  gun  carriage  would-be 
"  required,  to  enable  the  gunners  to  fire  over  those  bulwarks  ? — 
"  The  gun  carriage  and  slides  in  different  kinds  of  guns  vary 
"  very  much  in  size ;  therefore,  I  must  know  the  kind  of  gun,  to 
"  be  able  to  judge  of  the  height  or  size  of  the  carriage.  It  would 
"  depend  on  the  kind  of  gun  ? — ^Yes.  But  with  certain  kinds  of 
"  guns  it  might  be  done  ? — Perfectly." 

Then  he  is  cross-examined: — "On  what  calculation  do  you 
"  arrive  at  the  conclusion,  that  this  vessel  would  have  accommo- 
"  dation  for  32  in  the  crew?  Is  that  upon  the  usual  Navy 
"  allowance  of  room  ? — ^Yes.  The  length  of  her  in  the  lower  dec^ 
"  was  30  feet  by  15,  giving  nine  inches  for  each  man;  that 
"  would  stow  32  men.  You  only  give  nine  inches  for  each  man 
"  in  the  Navy?  —  Nine  inches  only.  That  is  rather  close 
"  quarters,  is  it  not? — Yes  ;  rather.  You  say  that  the  vessel 
"  was  fitted  for  a  yacht,  and  is  easily  convertible  to  a  vessel  of 
"  war  ;  she  could  be  used,  I  suppose,  for  mercantile  purposes, 
"  not  merely  for  a  yacht,  but  she  was  capable  of  being  used 
"  for  mercantile  purposes?  —  No;  she  was  not  capable  of 
"  being  used  for  mercantile  purposes,  because  she  had  no 
"  stowage  for  merchandise.  What  state  were  her  cabins  in 
"  when  you  saw  her  ? — They  were  not  finished,  but  they  were 
"  all  laid  out  and  bulkheaded  off;  besides  the  accommodation  . 
"  for  men,  there  were  cabins  for  five  officers,  a  captain  s  cabin, 
"  and  a  mess-place.  Were  the  cabins  fitted  up,  or  did  you  merely 
"  see  the  partitions  between  them? — They  were  partly  fitted 
"  up  ;  sufficiently  to  distinguish  them  as  cabins.  What  was  the 
"  difference  between  the  cabins  you  saw  and  the  sort  of  cabins 
"  that  might  be  found  in  a  yacht,  supposing  she  was  to  be 
"  used  for  that  purpose  ? — No  difference.'' 

Now  that  is  the  whole  of  the  evidence,  I  believe,  with  regard 
to  the  condition  of  the  vessel  at  the  time  of  the  seizure. 

Mr,  Baroii  Channell. — Captain  Inglefield  speaks  as  regards 
stowage  room ;  he  says  that  there  is  only  stowage  room  suffi- 
cient for  the  crew,  considering  the  crew  to  be  about  32  men ; 
that  is  to  say,  if  the  vessel  were  manned  with  32  men  there 
would  be  stowage-roora  enough  for  that  number  of  crew. 

Mr.  Baron  Pigott — She  had  no  stowage  for  merchandise. 

Mr,  Baron  Channell — He  speaks  in  another  part  of  the  berths, 
or  fittings,  being  sufficient  for  a  great  number ;  much  larger 
than  32.  He  also  says,  that  there  is  a  small  quantity  of  stowage 
room ;  and  either  this  or  another  witne&s  says,  a  very  small  hatch- 
way ;  but  then  he  says,  that  there  is  stowage  room  for  a  crew 
which  would  consist  of  about  32  men  ;  that  is  as  I  understand  it. 
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Sir  Hugh  Cairns, — If  the  crew  were  there  they  would  take   Aboumbnt. 
up  that  space ;  if  they  were  not  there  it  might  be  a  question  of        TJT 

occupying  the  space  in  some  other  way.     When  your  Lordship       ° ^' 

speaks  of  the  hatchway,  the  other  witness  to  whom  yoiu:  Lordship 
has  referred  said  that  light  hardware  might  be  put  in,  but  not 
the  ordinary  bulky  goods  of  merchandise  ;  and  Captain  Inglefield 
said  very  fairly  with  regard  to  the  cabins,  that  of  course  looking 
at  a  yacht,  where  there  would  be  a  very  large  crew  as  compared 
with  a  merchant  vessel,  the  cabins  and  accommodation  of  that 
kind  for  men  were  just  the  same  as  and  in  no  way  different  from 
the  accommodation  which  you  would  require  on  board  a  yacht. 

Now,  my  Lords,  the  question  seems  to  me,  upon  this  point, 
to  resolve  itself  into  extremely  simple  elements.  Of  course 
we  must  apply  the  facts  of  the  case  to  the  construction  of 
the  Act  of  Parliament,  upon  which  I  have  made  tlie  observa- 
tions which  I  had  to  make  to  your  Lordships,  and  I  now 
refer  to  those  observations  for  the  purpose  of  applying  the 
evidence.  With  regard  to  the  structure,  the  strength  of  the 
bulwarks,  and  the  sort  of  timber,  be  it  teak  or  anything 
else,  I  apprehend  that  if  I  am  right  in  saying  that  the 
building  of  any  kind  of  vessel  is  not  within  the  Act  of  Par- 
liament, that  is  a  matter  which  we  need  not  go  into  with  regard 
to  the  question  whether  her  condition  is  an  offence  against  the 
Act  of  Parliament.  It  may  be  proper,  if  you  like  to  look  at  it 
upon  the  question  of  intent ;  that  is  a  wholly  different  matter ;  it 
may  be  proper  there  to  consider  whether  she  had  or  not  the  ap- 
pearance of  a  ve&sel  which  could  be  used  for  war  ;  but  upon  the 
first  part  of  the  case,  namely,  the  question  whether  there  is  the 
equipping,  fitting  out,  furnishing,  or  arming,  pointed  at  by  the 
Act  of  Parliament,  I  apprehend  that  the  structure  of  the  hull  is 
irrelevant,  and  that  we  may  put  it  altogether  aside.  Then  over 
and  above  that,  what  we  have  to  consider  with  regard  to  the  ship 
is  this.  There  is  here  no  suggestion  that  there  was  anything  in 
preparation  which  was  not  on  board,  except  it  may  be  (which  I 
am  willing  to  allow)  any  part  of  the  maclunery  which  may  have 
been  required  to  complete  the  whole  machinery  of  the  ship.  It 
probably  is  to  be  taken  upon  this  evidence,  that  the  machinery 
was  not  entirely  on  board ;  but  a  very  great  part  of  it  was  on 
board,  and  I  will  even  argue  the  case  as  if  the  whole  had  been 
on  board.  There  is  the  machinery,  there  are  the  hammock 
nettings,  and,  it  you.  like  to  add  them,  the  masts. 

Now,  in  the  first  place,  I  should  take  leave  to  submit  to  your 
Lordships  that  it  is  not  the  case  that  any  of  those  things  are 
equipments  of  any  sort.  Those  I  apprehend  are  really  part  of 
the  ship  as  a  whole  ship  ;  part  of  the  ship  as  distinguished  from 
other  things  which  might  be  added  to  the  ship  afterwards.  The 
machinery  in  a  ship  which  is  to  be  propelled  by  steam  is  of 
course  a  part  of  the  ship  without  which  she  can  have  no  existence 
as  a  steam  ship.  So  also  with  regard  to  the  masts ;  so  also  with 
r^rard  to  things  like  the  stanchions  to  receive  the  hammock  net- 
tings, which,  according  to  the  evidence  of  Mr.  Oreen  himself,  are 
things  which  in  their  original  invention  no  doubt  were  put  upon 
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Abgumeict.   the  Bides  of  warlike  vesselfl  to  resist  shot,  but  which  in  their  use 

at  the  present  day,  he  says,  are  used  on  board  merchant  vessels, 

2ndDay.  ^^^  ^^.^  ^^^^^^  ^^  board  yachts,  for  a  purpose  which  is  a  very 
intelligible  one,  namely,  for  putting  out  the  hammocks  to  dry, 
and  to  air,  and  to  be  ventilated  properly  at  the  side  of  the  ship. 
I  should  say,  therefore,  if  it  were  necessary,  that  those  are 
things  which  really  are  part  of  the  structure  of  the  ship.  But 
it  is  not  necessary  for  me  to  argue  that  here.  I  say  with  con- 
fidence (and  it  is  sufficient  for  my  purpose),  that  it  is  in  vain 
to  contend  that  any  of  those  things  were  warlike  equipments 
of  the  distinctive  character  which  is  meant  when  that  term  is 
used.  It  is  absurd  to  suppose  that  the  machinery  of  a  ship  to  be 
propelled  by  steam  power  is  warlike  fittings  of  that  ship ;  it  iB 
absurd  to  suppose  that  the  masts  of  the  ship  are  warlike  equip- 
ments  of  the  distinctive  character  which  I  mention.  It  is  equally 
absurd  to  suppose  that  stanchions  for  hammock  nettings  are 
warlike  equipments,  when  we  find  that,  whatever  may  have  been 
the  reason  for  their  original  introduction,  they  are  now  used  on 
board  merchant  vessels  and  on  board  yachts.  At  this  stage  of 
the  case  there  is  no  suggestion  of  any  other  kind  of  addition  to 
the  ship,  or  of  work  done  upon  the  ship,  which  could  come  under 
the  head  of  "  equipment "  or  "  fitting  out."  I  say,  as  to  those 
things  which  are  spoken  of  in  this  compendious  form,  that  there 
is  not  one  of  them  which  could  be  properly  described  as  a  warlike 
equipment  of  any  kind. 

But  then  it  was  said  that  a  case  could  be  made  out  which 
would  bring  the  work  either  done  or  about  to  be  done  to  the 
ship  within  the  Act ;  that  it  could  be  shown  that  there  were 
guns  which  were  in  course  of  preparation,  and  whidi  were 
intended  for  the  ship. 

Mr,  Baron  PigoU. — Before  you  pass  to  that,  it  may  become 
very  material  whether  the  word  "  not "  ought  to  be  in  the 
evidence  or  not,  because  that  applies  to  the  hammock  nettings ; 
the  words  are,  "  they  were  on  board/' 

The  Queens  Advocate. — At  what  page  is  that^  my  Lord? 

Mr.  Baron  PigoU.— Page  103. 

Sir  Hugh  Cairns,'— I  do  not  know  whether  my  Lord  has  a 
note  upon  that  matter. 

Mr.  Attorney  OsTieraL — ^There  is  no  difference  in  the  notes.  . 

The  Queen's  Advocate. — ^And  my  recollection  is  very  strong 
upon  the  subject. 

Svr  Hugh  Cairns. — I  do  not  at  all  suggest  it  from  memory, 
but  merely  from  the  collocation  of  the  words  used. 

The  Queen's  Advocate. — My  recollection  is  that  the  witness 
said,  that  they  were  on  board,  and  not  put  up. 

Sir  Hugh  Cairns. — Perhaps  I  can  save  trouble  on  that  point. 
The  staples  were  there  to  receive  the  hammock  stanchions.  I 
should  be  very  sorry  to  make  a  distinction  between  the  staples 
and  the  stanchions  to  be  put  upon  the  staples.  I  should  say, 
that  the  stanchions  were  there,  which  were  to  be  received  by  the 
staplea  Whether  they  were  on  board  or  not,  there  is  cl^^ly  an 
in^cs^tioQ  of  {^  intention  to  receive  the  hammock  stanchions  : 
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the  vessel  was  made  to  receive  hammock  stanchions,  and  I  am    Abgument. 
quite  content  to  deal  with  it  on  that  footing.  

Mr.    Baron    GhannelL — ^The    staples    show    the    intention,     ^nd  Day. 
whether  the  stanchions  were  on  board  or  not. 

Sir  Hugh  Cairns, — Certainly,  my  Lord,  and  I  do  not  think  it 
at  all  proper  to  make  a  distinction  between  the  two. 

My  Lords,  I  was  going  to  refer  to  that  which,  of  course,  would 
have  opened  a  very  different  case  indeed  if  it  had  been  sus- 
ceptible of  proof,  and  if  it  had  been  intended  to  be  proved  by 
any  proper  evidence,  namely,  that  guns  were  being  prepared 
which  were  intended  to  be  put  on  board  this  vessel  within  Her  - 
Majesty's  dominions,  or  that  guns  were  being  prepared,  as  to 
which  the  just  condusion  was,  that  they  were  intended  to  be 
put  on  board  within  the  kingdom. 

Now,  your  Lordships  will  find  the  way  in  which  the  Attorney 
General  at  the  trial  opened  hLs  case  with  regard  to  the  guns.  At 
page  15,  about  10  lines  from  the  bottom,  the  Attorney  General 
says,  "  You  will  also  have  evidence  as  to  Captain  Tessier,  equally 
"  and  under  like  circumstances,  inspecting  the  progress  of  the 
"  '  Alexandra ;'  you  will  have  the  fact  that  the  machinery  for 
"*  the  '  Alexandra '  was  constructed  in  the  foundry  of  Messrs. 
"  Fawcett,  Preston,  and  Company,  and  that  one  large  gun  and 
"  two  small  rifle  swivel  guns  were  also  constructed  in  the 
**  foundry  for  the  purpose  of  being  placed  in  and  forming  part  of 
"  the  armament  of  the  'Alexandra.'"  Now,  my  Lords,  the 
Crown  thought  that  they  were  going  to  prove  that,  which  I 
suppose  they  conceived  was  not  a  very  unimportant  part  of  the 
case  upon  which  the  Crown  detained  this  vessel,  and  claimed  the 
forfeiture, — namely,  that  three  guns  were  being  constructed  by 
Messrs.  Fawcett,  Preston,  and  Company,  for  the  purpose  of  being 
placed  in  and  forming  part  of  the  armament  of  the  "  Alexandra." 

Now,  the  evidence  upon  the  point  was  the  evidence  of  three 
witnesses ;  and  I  will  take  leave  to  refer  your  Lordships  to  them 
shortly.  The  first  of  them  was  Robinson,  at  page  40.  He  is 
asked,  "  You  are  a  joiner  living  in  Liverpool  V — Yes.  You  were 
"  formerly  in  the  employ  of  Messrs.  Fawcett,  Preston,  and  Co.  ? 
"  — I  was.  How  long  since  is  it  that  you  have  left  ? — I  left 
•*  about  two  months  ago.  Was  it  your  business  there  to  make 
*'  gun-carriages  ? — ^Yes,  that  was  my  employment.  Lord  Chief 
**  Baron.  —  What  are  the  names  of  your  employers  ?  — 
**  Messrs.  Fawcett,  Preston,  and  Co.  Mr.  Jones. — Was  it  your 
**  busiaess  to  make  gun-carriages  ? —  Sometimes.  Do  you  re- 
*'  member  making  gun-carriages,  or  helping  to  make  gun- 
*'  carriages,  for  three  guns  in  particular  ? — ^Yes.  What  were  the 
*'  guns  that  you  were  making  gun-carriages  for  ? — Pivot  guns. 
**  How  many,  I  mean  ? — ^Three.  Was  there  one  large  gun  ? — 
*'  I  believe  there  was.  And  two  other  smaller  guns? — ^Ye& 
"  There  was  also  helping  to  make  these  gun-carriages,  I  believe, 
^  a  man  named  Joseph  Carter,  was  not  there? — Yes,  I  knew  a 
*'  workman  by  that  name.  How  long  were  you  employed  in 
*  making  these  gun-carriages? — I  was  variously  employed,  not 
"  constantly/'    Then  this  is  his  cross-examination.    He  is  asked, 
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AMitmvT.   "  Messrs.    Fawcefct,  Preaton,  aad  Company  are  very  extensive 

•        "  engineera,  ai-e  they  not?— Yes.     They  make   a  great  many 

2nd  Day.  «  steam  engines,  do  they  not  ? — Yes.  For  steam  vessels  ? — Yes. 
"  They  make  a  great  many  guns,  do  they  not  ? — Sometimes, 
"  A  good  many  in  a  year  ? — ^Yes.  And  have  done  so  for  many 
"  years,  do  you  not  know? — ^Yes.''  Then  he  says,  that  he  has 
been  with  them  22  months.  "  And  I  suppose  you  saw  a  good 
"  many  guns  made  in  that  time  ? — ^Yes.  And  gun-can-iages  ? — 
"  Yes."     Then  he  states  why  it  was  he  left  them. 

Up  to  that  point,  therefore,  we  have  this  fact,  that  these 
articles  were  made  in  an  establishment  which  was  proved  aliunde 
to  be  one  of  the  most  extensive  in  the  kingdom,  making 
hundreds  of  guns  in  the  year,  and  steam  engines,  and  everything 
which  can  be  done  at  an  extensive  manufactory. 

The  Queen's  Advocate. — Was  there  any  evidence  of  that  ? 

Sir  Hugh  Cairns, — Yes,  which  I  will  read  at  the  proper  time. 
I  do  not  wish  to  mix  it  up  with  this  evidence.  In  a  manufactory 
of  this  kind,  this  witness  says  that  three  guns  were  made,  and 
three  gun-carriages  made  for  those  guns ;  that  is  all  he  says,  and 
that  a  Mr.  Hamilton  looked  at  them. 

Now  Carter,  at  page  41,  says,  that  he  is  a  joiner  also  at  liver- 
pool  ;  that  he  had  been  in  the  service  of  Messrs.  Fawcett,  Preston, 
and  Co.,  and  had  left  their  service  ;  and  about  six  questions 
down  he  is  asked  this  : — "  For  some  time  before  you  left,  in  April 
"  last,  were  your  masters,  Messrs.  Fawcett,  Preston,  and  Company, 
'*  making  machinery  for  a  propeller  boat  ? — ^Yes.  Was  the  boat 
"  for  which  the  machinery  was  being  prepared,  known  in  your 
"  workshop  by  a  number? — Yes.  What  was  the  number? — 
"  2,209."  Then  he  was  asked  whether  he  had  been  on  board  the 
"  Alexandra,"  which  does  not  relate  to  the  guns,  and  I  pass  over 
page  4t2  and  come  to  about  15  lines  down  in  page  43.  "Did  you  hear 
"  this  vessel  spoken  of  by  any  one  of  those  gentlemen,  or  in  the 
"  presence  of  any  one  of  those  gentlemen,"  (that  is,  the  partners 
in  the  firm  of  Messrs.  Fawcett,  Preston,  and  Company,)  "  by  any 
'*  description,  except  No.  2,209  ?— No.  While  the  machinery  was 
"  being  prepared,  were  you  frequently  at  work  in  your  business 
''  of  a  carpenter  in  the  erecting  shop  ?--Sometimes.  Is  that  the 
"  shop  where  the  machinery  is  prepared  and  fitted  for  the  vessel  ? 
*'  — Yes.  While  you  were  there  did  you  ever  see  a  gentleman  of 
"  the  name  of  Hamilton?— Yes,  I  have  seen  him  there.  Did 
"  you  see  him  there  frequently  or  seldom? — I  have  seen  him 
"  there  pretty  often.  When  he  was  there,  did  you  see  whether 
'*  he  paid  attention  or  did  not  pay  attention  to  the  ^machinery  ? 
"  —  I  could  not  say  that  he  did  particularly  to  any  branch  of  it ; 
"  I  could  not  see  that  he  did  to  that  branch  of  the  machinery 
"  more  than  to  another.  Besides  that  machinery  which  was 
"  beiog  prepared  for  the  No.  2,209,  was  other  machinery  for 
"  vessels  being  prepared  in  the  same  room  at  the  same  time  ?— 
"  Yes.  Do  you  remember  while  the  machinery  was  in  progress 
•'  for  the  *  Alexandra,'  whether  any  gun  or  guns  were  prepared  ? 
"  — ^Yes,  they  were  preparing  some  at  the  same  time  as  she  was 
"  in  the  building.     I  think  you  said  some  carriages  just  now  ? — 
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"  Some  carriages  and  gons  were   prepared  at  the  same  time.    ABGuxEirT, 
"  At  the  same  time  that  the  machinery  was  being  prepared,     2iidDav 

"  as  I  miderstand  you?— Yes.  Was  it  any  part  of  yoor  business,        

**  and  were  you  employed  with  regard  to   the  gun  carriages 
"  and  the  slides  for  those  guns?  —  I  was  working  at  them. 
**  You  were  working  at  the  gun  carriages  and  slides? — Yes. 
"  You  say  that  2,209  was  the  number  by  which  the  vessel  was 
"  called  ? — ^Yes.     Was  there  any  number  connected  with  the 
**  guns? — ^Yes^  each  gun  had  a  separate  number.    Lord  Chief 
"  Baron.— Not  2,209?  — No.    Mr,  Attorney  General.  — Kow 
"  many  guns  were  there  that  you  are  speaking  of? — ^Three,    One 
*  large  gun,  was  it  ? — ^Yes.     And  two  small  guns  ? — ^Yes.     Were 
*^  the  small  guns  rifled  or  not  ? — Kifled.     You  say  each  had  its 
"  number? — Yes.     Was  there  a  number  on  the  gun  carriages 
'*  and  slides  for  the  large  guns? — There  would  be   the  same 
'^  number  as  the  guns/'  that  is  to  say,  the  slides  would  be  the 
same  number  as  the  guns  ;  "  they  would  all  go  by  the  same 
"  number ;   each  would  go  by  its  own  number.     Do  you  ro* 
*'  member  whether  there  was  a  number  upon  the  gun  carriages 
''  and  slides  fitted  for  the  large  guns  ? — The  same  number  upon 
"  the  carriages  as  upon  the  guns.     What  was  that  number  ? — 
"  That  I  will  not  say ;  I  will  not  be  positive  of  the  number. 
"  Lord  Chief  Baron. — The  number  on  the  gun  carriage  was  the 
'*  same  as  on  the  gun  ? — Yes,  exactly.     Mr.  Attorney  General. — 
*'  Do  you  remember  any  of  the  numbers  or  not  ? — ^As  far  as 
**  opinion  went ;  I  would  not  swear  to  the  number.    To  the  best 
"  of  yopr  recollection?— I  think  2,205   and   2,204   were  the 
*'  numbers  of  the  small  guns  ;  of  the  large  one  I  would  not  say. 
"  Have  you  any  recollection  at  all  about  the  number  of  the  large 
"  gun  ? — No.     One  way  or  the  other  ? — No.     As  to  the  manu- 
**  &Gture  of  the  guns  and  gun  carriages,  I  think  you  said  it  was 
'*  going  on  at  the  same  time  as  that  of  the  machinery  ? — Yes." 
Then  a  question  arises  as  to  a  question  put.     Then  he  is  asked, 
"  Were  they,  as  fiu*  as  you  could  see,  manufactured  for  use 
"  in  the  same  vessel  as  the  machinery  or  not? — ^That  I  could    - 
"  not   say;    they    might   be,  or  they  might  not  be"     Then 
lower  down   the  question    is   put,  "  Can  you  tell  us    about 
"  how  high  the  larger  gun,  whatever  its  number  may  have  been, 
'*  would  stand  on  the  gun  carriage  ? — It  would  stand  about  four 
''  feet     And  the  smaller  ones  ? — ^About  three,  I  think.    You  told 
"  us  that  you  knew  Mr.  SiUem,  one  of  the  partners  ? — ^Yes.    Was 
^  he  frequently  in  the  shop  of  his  own  firm  at  the  time  when 
''  this  machinery  and  the  guns  were  going  forward  ? — ^Yea     Did 
"  you  notice  whether  he  did  or  did  not  pay  any  particular  atten- 
"  tion  to  the  guns? — ^They  were  generally  there:  he  was  the 
"  principal  partaier  in  that  line.     That  is  his  line  ? — ^Yes.     Have 
"  you  seen  from  time  to  time  Mr.  Hamilton  with  Mr.  Sillem  in 
*'  the  shop  ? — ^Yes.    I  mean  at  this  time  when  the  machinery  and 
"  the  guns  were  in  preparation  ? — ^Yes.     Have  you  at  any  tim« 
'^  or  times  heard  Mr.  Sillem  speak  of  alterations,  either  in  the 
"  screws  of  the  gun  carriages,  or '  other  matters  connected  with 
"  the  guns,  in  Mr^  Hamilton*s  presence  ? — I  have  heard  him  make 
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Argument.    "  the  remark  that  he  could  make  improvements  in  the  compressor 

"  screws.     You  have  heard  Mr.  Sillem  say  that  to  Mr.  Hamilton  ? 

2nd  Day.  «  — ^y^^^  Tbsit  he  could  make  improvements  in  the  compressor 
"  screws  ? — That  he  had  done  so.  What  did  Mr.  Hamilton  say 
"  upon  that? — He  thought  it  was  a  great  improvement  upon  the 
"  old  original  one.  He  said  that? — Yes.  Lord  Chief  Baron, — 
'*  In  the  lock? — No,  the  compreasor  screws.  Mr.  Attorney 
*'  OeneraL  You  told  us  the  small  guns  were  rifled  ? — ^Yes.  Do 
"  you  remember  about  what  time  it  was  that  the  casting  of  the 
"  guns  for  the  carriages  was  going  on  ? — It  was  all  going  on 
"  together.  At  the  same  time  that  the  rifling  of  the  small  guns 
**  was  going  forward  ? — ^Yes.  As  to  the  rammer  and  sponges  for 
"  the  guns,  were  those  made  in  the  same  shop  ? — No.  In  the 
'  "  pattern  shop? — ^Yes.  That  is  another  place,  is  it? — Yes. 
"  Were  those  gun  carriages  of  a  common  or  of  an  unusual  kind  ? 
"  — They  were  good  ones.  Were  they  of  an  ordinary  descrip- 
"  tion,  or  were  they  rather  difficult  to  construct  ? — Rather  diffi- 
"  cult,  I  should  say.  Not  of  a  very  ordinary  or  common  descrip- 
"  tion  ? — No.  Do  you  remember  what  they  were  made  of? — 
"  English  elm.  Aid  of  what  were  the  slides  made? — ^Teak 
"  wood.  Did  you  happen  to  know  where  the  teak  wood  for  the 
"  slides  was  obtained? — ^Yes.  Where? — At  Mr.  Miller's.  At 
**  Mr.  Miller's  yard  ? — ^Yes.  Did  you  see  the  gun  carriages 
"  finished  ? — No,  they  were  not  quite  finished  when  I  left,  ifiid 
"  they  or  had  they  not  been  nearly  finished  for  some  time  before 
"  you  left?— Yes." 

Then  on  cross-examination  at  page  47  your  Lordships  will  see 
this  : — *'  Can  you  tell  me  when  you  left? — Three  or  four  months 
"  since.  These  gentlemen  carry  on  business  as  engineers  and 
"  founders  on  a  very  large  scale,  do  they  not  ?"  that  is  Messrs. 
Fawcett, — "  Yes.'*  This  is  the  evidence  which  I  told  your  Lord- 
ships would  put  you  in  possession  of  the  character  of  their  works. 
"  I  believe  they  have  800  or  900  workmen  employed  at  a  time 
**  on  their  premises  ? — I  dare  say,  if  you  take  both  yards  into 
"  consideration,  there  would  be  more  than  that.  I  believe  they 
"  make  all  sorts  of  machinery  ? — Yes.  Rice  mills,  cotton  presses, 
*'  and  other  things  ? — ^Yes,  all  sorts.  And  the  hands  generally  are 
'*  pretty  full  of  work? — Always  very  busy  since  I  have  been 
*'  there.  I  suppose  your  work  as  a  joiner  was  carried  on  under 
**  one  particular  roof,  was  it  not  ? — Yes.  And  the  machinery  was 
"  put  in  another  place  ?-— Yes.  And  was  there  one  place  where 
**  guns  were  bored  ? — They  were  bored  in  one  place.  And  they 
"  are  constantly  boring  guns,  are  they  not ;  it  is  a  part  of  their 
"  business  to  bore  guns  ? — ^Yes.  And  if  you  go  into  the  yard  you 
"  generally  find  a  quantity  of  guns,  which  are  there  ready  for 
^  sale  ? — Oh,  any  sort  you  like.  How  long  had  you  been  in 
"  their  employment  before  you  left  on  this  occasion  ? — About  a 
**  year  and  eight  months.  Now  you  said  that  the  teak  on  which 
"  you  worked  came  ft'om  Messrs.  Miller's  yard? — Yes.  They  are 
"  dealers  in  timber,  are  they  not  ? — ^Yes.  Teak  is  the  best  wood 
"  for  making  slides,  is  it  not  ? — I  do  not  know.  It  is  as  good 
*  as  any  ? — I  suppose  it  is  as  good  as  any.     Is  it  commonly 
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**  employed  for  making  slides  of  guns?— I  cannot  say;  I  never   ARotnuBRT. 
**  made  any  slides  before  I  went  there."  — " 

So  much,  my  Lords,  for  Carter,  as  to  whom  it  does  not  require        ^' 

argument  to  say,  that  he  proved  nothing  whatever  except  the 
fiu^t  that  three  guns  were  being  made  in  a  place  where  a  great 
nnmber  of  others  were  being  made,  and  where  guns  of  all  sorts 
were  getting  ready  for  sale. 

Hodgson,  my  Lords,  at  page  48,  who  is  a  warehouseman,  is 
asked,  "  Were  you  for  any  length  of  time  in  the  service  of  Faw- 
**  cett,  Preston,  and  Company  ?— About  a  year  and  eight  months. 
**  In  what  department  of  their  works  were  you?— When  I  first  « 
'*  was  there  I  was  put  in  the  yard  as  a  labourer,  and  after  I  had 
"  been  there  a  short  time  I  was  put  in  the  packing  room.  Were 
"  you  in  the  packing  room  in  the  earlier  part  of  this  year  ? — Yes. 
"  And  some  time  before  ? — Yes.  When  did  you  leave  the  service 
"  of  Fawcett,  Preston,  and  Company  ? — ^About  the  same  week  as 
"  Cai'ter  left.  Some  time  before  you  left  were  Fawcett  and 
**  Company  making  any  machinery  for  any  particular  ships  ? — 
"  Yes.  What  ships?— The  *  Alexandra'  and  the  'Phantom.' 
**  Were  they  making  guns  ?  Sir  Hugh  Omms. — Were  you  en- 
"  gaged  about  the  machinery  ? — ^No ;  but  it  all  had  to  come  to 
"  the  packing  room  before  it  went  out  of  the  yard,  or  was  sent 
"  thera  The  Solicitor  OeneraL — ^Besides  machinery,  were  they 
"  making  guns? — ^Yes.  And  gun  carriages ?— Yes.  And  shot? — 
"  Shot.  And  shell  ? — Yes.''  Then  an  objection  is  made  to  a  ques- 
tion, and  we  pass  on,  with  your  Lordships*  permission,  to  page 
50,  about  four  lines  down.  "  Who  was  in  the  habit  of  sending 
"  you  over  for  that  purpose  ?  "  that  is,  to  see  how  for  advanced 
goods  were  which  had  to  be  packed.  "  Mr.  Bradshaw,  who  is  in 
"  the  packing  room  along  with  me.  He  was  employed  with  you  ? 
"  — ^Yes,'he  was  employed  in  the  packing  room.  You  said  you  or 
"  Mr.  Bradshaw  went  or  were  sent  over  ? — Yes.  Who  sent  you 
"  over  ? — Mr.  Bradshaw  would  send  me  or  go  himself  When  you 
"  were  sent  were  you  directed  as  to  what  you  were  to  inquire  for  ? 
"  — For  such  a  number,  2,209.  You  were  to  inquire  for  2,209  ? — 
"  Yes.     For  what  things  were  you  to  inquire,  identified  by  that  ' 

^  numb^? — Everything  belonging  to  the  machinery."  Then  about 
12  lines  lower  down,  the  Solicitor  General  says, "  Were  you  sent  for 
"  machinery  for  that  number? — ^Yes.  Ajid  for  clenches  and 
**  bolts  ? — Yes.  You  had  to  pack  them  ? — I  took  them  up  myself. 
"  Did  you  take  tiiem  to  the  ship  ? — Yes.  And  you  know  that 
**  they  were  for  that  ship  by  that  number  ? — Yes.  Did  you  ever 
^  hear  that  ship  spoken  of  by  any  one  of  the  partners  in  the 

*  office  ? — No,  not  by  anyone  in  the  office."  Then,  my  Lord,  a 
question  arises  as  to  the  form  of  examination,  and  we  pass  on  to 
page  51,  about  six  lines  down.    The  Solicitor  General  says,  "  My 

•  question  is  this,  my  Lord.  Did  Mr.  Speers,  who  is  stated  to 
'^  be  the  manager  or  foreman  of  Fawcett  Preston,  and  Com- 
**  pany's  works,  give  the  witness  any  orders  with  respect  to  those 
"  tilings  ?  Sir  Hugh  Ctwi^ns, — ^What  things  ?  The  Solicitor 
^  Gtnerdl. — Machinery,  denches,  and  bolts.  Sir  Hugh  Ocdms, 
**  '—I  have  no  objection  to  the  question  then,  if  that  is  alL     The 


172 

•  AaouMBwt.    "  Solicitor  Qeneral. — Did  he  give  you  any  orders  ? — ^Yes.     What 
'tt"        "  were  the  orders  ? — To  see  if  the  things  were  ready,  and  to 

" f^*     "  take  them  if  they  were  ready,  as  the  men  were  waiting  for 

"  them  in  the  yardL  To  take  them  where  ? — To  take  them  up 
"  to  Mr.  Miller^s  yard,  or  to  the  boat.  Or  to.  where  ? — To  the 
gun-boat.  Those  were  the  words  of  Mr.  Speers  ? — As  far  as  I 
"  remember.  Sir  Hugh  Cairns, — As  far  as  you  recollect  ? — Yes. 
"  The  Solicitor  Oeneral — Where  did  you  take  them,  in  conse* 
"  quence  of  that  order  ? — I  took  them  to  the  yard,  and  left  them 
"  in  th^e  stores  of  Miller's  yard.  What  became  of  them  after- 
"  wards  ?— The  men  would  be  waiting  to  use  them,  when  I  got 
"  there.  What  ship  was  it  ? — The  ship  now  called  the  '  Alex- 
"  '  andra.'  Was  the  '  Alexandra '  in  the  stocks,"  it  ought  to  be, 
"  at  that  time  ? — Yes,  You  saw  the  things  in  consequence  of 
"  that  order  taken  to  the 'Alexandra*?— Yes;  the  men  have 
''  been  waiting  for  them,  and  when  1  have  taken  them  they  Iiave 
'*  said,  *  Are  those  for  the  gunboats  ? '  and  I  have  said  '  Yes/  " 

My  Lords,  nothing  occurs  in  that  as  to  guns.  At  the  bottom 
of  page  51,  if  your  Lordships  will  be  good  enough  to  turn  to  it, 
a  question  is  asked  about  Mr.  Hamilton  ;  he  was  in  the  works. 
"  I)o  you  know  a  person  of  the  imme  of  Hamilton? — Yes. 
"  Did  you  ever  see  him  there  ? — Yes.  Whom  was  he  with  ? — 
"  Sometimes  alone,  and  sometimes  witk  Mr.  Sillem,  and  some- 
"  times  with  Mr.  Mann,  but  he  was  more  often  with  Mr.  Mann." 
And  then  at  the  top  of  page  52  he  is  asked,  "  What  did  he 
"  come  about ;"  that  is  objected  to.  "  Do  you  recollect  any- 
"  thing  he  said  in  their  presence  in  the  packing  room  ? " 
that  is,  in  the  presence  of  members  of  the  firm  of  Fawcett, 
Preston,  and  Company.  — "  No.  Do  you  remember  anything 
"  he  ever  did  in  their  presence  ?  —  No,  except  examining 
'*  the  shot  and  shell.  Did  he  talk  to  them  about  it? — 
"  Mr.  Sillem  and  Mr.  Hamilton  were  talking  about  it;  I 
"  could  not  understand  what  they  said.  You  did  not  hear 
"  what  they  said ;  they  were  talking,  and  they  examined 
*'  the  shot  and  shell?  —  Yes.  Did  their  conversation  stop 
"  when  you  came  near  them? — No,  I  did  not  notice  them 
"  stop  their  conversation."  The  Crown,  of  course,  had  been 
under  the  impression  that  the  witness  was  going  to  say 
that  the  conversation  did  stop.  "Have  you  ever  seen  Mr. 
"  Hamilton  at  Miller's  yard? — ^I  met  him  coming  along  the 
"  yard."  There  is  nothing  about  guns  tiU  we  come  down  to 
the  bottom  of  page  52.  "  Do  yon  recollect  packing  any  of  the 
"  guns  that  were  made  at  that  time  ? — No,  not  the  large  ones  ; 
"  I  packed  the  small  ones*  How  many  guns  were  there  for  that 
"  job  ? — Intended  for  the  boat,  three."  That  is  objected  to,  and 
the  Solicitor  General  says,  "  You  say  you  packed  the  two  smaller 
"  guns ;  was  that  at  the  same  time  the  machinery  waa  being 
"  made  for  this  boat  ? — ^Yes.  Do  you  know  what  was  done  with 
"  them  ? — ^They  were  sent  down  to  the  North- western  Railway 
"  Station.  Which  station?— At  Wapping.  In  Liverpool? — Yes. 
**  Were  the  carriages  packed  as  well  as  the  guns  T — ^Yes.  Were 
"  there  a  good  many  carriages  ? — ^Yes.     How  many  ? — 16  or  17/' 
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16  or  17  gun  carriages,  that  is  to  say,  of  course,  for  the  same   Abouxknt. 

number  of  guna     "  Did  you  ever  hear  any  one  of  the  partners        

"  of  the  firm,  or  Mr.  Speers,  say  for  what  ship  those  guns  were  ^"J^^y* 
"  intended  ? — No.  Lord  Chief  Baron, — I  do  not  think  that  Speers 
"  would  do,  except  in  the  giving  of  some  actual  direction.  The 
*  Solicitor  Oeneral, — My  intention  was  to  refer  to  what  he  said  in 
"  giving  orders  as  manager.  However  the  witness  says,  "No."  Is 
"  it  within  your  knowledge  how  those  packages  were  addressed  ? 
"  They  were  marked  O.A.  and  C.B.  with  a  diamond,  and  num- 
"  bered.  To  whom  were  they  addressed  ? — To  Captain  Blakeley, 
"  Camden,  London."  Therefore  that  was  the  result, — these  gun 
carriages  were  16  or  17  in  number,  including  some  particular 
three  as  to  which  it  was  the  fancy  of  the  (>own  to  ask  this 
witness,  and  the  last  that  was  heard  of  them  was  that  they  were 
traced  to  the  London  and  North-western  Railway  Station  in 
Liverpool,  directed  to  **  Captain  Blakeley,  Camden,  London."  Of 
course  it  does  not  require  me  to  argue  that  there  is  not  in  the 
whole  of  that  which  I  have  read,  which  I  believe  is  every  syl- 
lable with  regard  to  the  guns,  anything  like  a  scintilla  of  evidence 
that  those  guns  were  intended  for  the  "Alexandra."  They  were 
being  made  in  a  manu&ctory,  I  agree,  at  the  same  time  as  the 
machinery  of  the  ^' Alexandni''  was  being  made,  but  there  is 
nothing  whatever  in  the  evidence  which  in  any  way  connects 
them  with  the  **  Alexandra,"  or  shows  any  intention  so  to  use 
them. 

When  that  evidence  was  given,  my  Lords,  the  Attorney 
General's  view  of  it  in  reply  your  Lordships  will  find  very  fair ; 
there  can  be  no  objection  to  it  at  all ;  it  is  at  page  215. 

Mr.  Baron  Bramwell — What  is  your  proposition  now ;  is  it 
that  there  was  no  evidence  to  go  to  the  jury  of  a  warlike  equip- 
ment? 

Sir  Hugh  Gaim^, — No,  nay  Lord ;  I  am  not  applying  for  a 
new  trial  The  Crown  moves  for  a  new  trial.  I  say  that  there 
was  no  evidence  in  point  of  fact  which  can  be  laid  hold  of  on  a 
rule  for  a  new  trial  upon  the  ground  of  the  verdict  being  against 
evidence,  or  against  the  weight  of  evidence.  There  was  no 
evidence  at  all  to  connect  these  guns  with  the  ship. 

Mr.  Baron  Bramwell — Are  we  to  imderstand  that  the  claim- 
ants could  be  caUed  as  witnesses  ? 

Sir  Hugh  Cairns. — I  do  not  know  that  they  could  not. 

Mr.  Baron  Bra/mwelL — I  think  they  could. 

Sir  Hugh  Cai/ma. — ^I  have  no  reason  to  suppose  that  they  could 
not. 

Mr.  Attorney  Oev^eral. — ^No  doubt  they  could. 

Mr.  Baron  BrarmoM. — I  am  very  glad  to  hear  the  Attorney 
General  say  so. 

Mr.  Attorney  Oenerai. — ^We  have  always  supposed  so. 

Mr.  Baron  Bra/mioeU. — My  impression  is  so,  undoubtedly. 
There  was  an  Act  of  Parliament  in  the  most  comprehensive  terms, 
enabling  parties  to  be  called  as  witnessea  There  was  a  doubt 
whether  it  excepted  criminal  cases  ;  there  was  a  doubt  whether 
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AitooMSKT.    it  applied  to  informations  in  the  Exchequer  for  penalties.    Tberp 

was  an  express  statute;  saying  that  it  should  not  so  apply.    It 

2ad  Day.     ^^^^  ^^^  ^^^  ^  ^^  ^j^j.  ^^^  express  Statute  affects  this  case. 

I  think  that  the  parties  are  admissibla 

Mr.  Attorney  Oeneral — When  I  said  *^no  doubt,"  I  only 
meant  to  say  that  we  had  never  entertaineJ  a  doubt  iu  our  own 
minds.  I  did  not  at  all  mean  to  say  that  there  might  not  be 
ground  for  one. 

Mr.  Baron  BramweU. — I  meant  that  I  am  glad  that  it  is 
matter  which  we  shall  not  have  to  discuss  in  this  case.  Of 
course  when  one  is  conside.nng  whether  a  verdict  is  against  the 
weight  of  evidence,  I  cannot  help  thinking  that  when  the  claim- 
ants might  have  been  called  to  set  the  matter  right  upon  their 
oaths,  a  very  small  quantity  of  evidence  would  be  sufficient  to 
justify  the  jury  in  finding  against  them.  However,  you  are 
addressing  yourself  to  the  weight  of  evidence. 

Sir  Hugh  Cairns, — ^The  case  of  the  Crown  here  is,  that  they 
are  moving  for  a  new  trial  upon  the  ground  that  the  jury  have 
found  against  the  evidence,  and  against  th6  weight  of  evidence, 
and  therefore  it  becomes  material  for  me  to  show  your  Lordships 
what  in  point  of  fact  that  evidence  was. 

Mr.  Baron  BramweU.  —  No  doubt;  I  only  wanted  to  see 
whether  at  the  present  moment  you  were  addressing  yourself  to 
this  point,  namely,  that  there  was  no  evidence  at  all,  or  to  the 
other  question  that  there  was  some. 

Sir  Hugh  Cairns. — I  have  no  object  in  contending  that  there 
was  no  evidence  to  go  to  the  jury.  I  have  the  verdict  I  am 
meeting  a  rule  obtained  upon  the  groimd  that  the  verdict  was 
against  evidence. 

Mr.  Baron  Pigott. — I  suppose  that  the  Attorney  Qeneral 
observed  to  the  jury  upon  the  claimants  not  being  called  ? 

Si/r  Hugh  Cairns. — Certainly,  my  Lord  ;  it  was  a  great  part 
of  the  address,  as  I  shall  show  your  Lordships  by  and  by  upon 
the  other  part  of  the  case. 

Lord  Chief  Baron. — Do  you  remember  what  was  the  Act  which 
was  passed  to  settle  the  doubt  about  the  parties  being  called  as 
witnesses  ? 

Mr.  Kemplay. — ^The  17th  and  18th  Victoria,  chapter  122 ;  your 
Lordship  will  find  it  all  in  the  10th  Volume  of  the  Exchequer 
Reports,  in  the  case  of  The  Attorney  General  v.  Radloff. 

Mr.  Baron  BramweU. — ^The  15th  clause  enacts  that  "  The 
"  second  section  of  the  Act  of  the  14th  and  15th  years  of  Her 
"  present  Majesty,  chapter  99,  shall  not  be  deemed  to  apply  to 
*'  any  prosecution,  suit,  or  other  proceeding  in  respect  of  any 
"  oflence,  or  for  the  recovery  of  any  penalties  or  forfeitures,  under 
"  any  law  now  in  force  or  hereafter  to  be  made  relating  to  the 
"  customs  or  inland  revenue." 

Lord  Chief  Ba/ron, — ^With  respect  to  the  admissibility  of 
witnesses,  in  the  case  of  The  Attorney  Qeneral  v.  Radlofi*,  which 
was  in  this  Court,  there  was  a  difference  of  opinion.  I 
thought  that  the  witnesses  were   not  admissible,   and    ZiOrd 
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Wensleydale,  who  was  then  one  of  the  Barons  of  the  Ex-   Abquvevt. 
chequer,   was  of  the  same  opinion.     I   rather  think  that  my     2ndrDay 

brother  Martin  and  the  late  Baron  Flatt  were  of  a  different        -i 1 

opinion.  I  find  in  the  marginal  note  the  following  words : — 
'*  This  decision  has  become  superfluous,  the  Legislature  having 
"  adopted,  and  enacted  the  construction-  of  the  Chief  Baron 
'<  and  Baron  Parke.  See  the  l7th  and  18th  of  Victoria^  chap. 
*'  122,  section  15."  Then  at  the  end  of  that  is  put  the  section — 
"  The  second  section  of  the  Act  of  the  14th  and  15th  of  Victoria 
*'  shall  not  be  deemed  to  apply  to  any  suit  or  proceeding  in 
"  respect  of  any  offence,  or  for  the  recoveiy  of  any  penalties, 
**  under  any  law  relating  to  the  customs  or  inland  revenue." 
This  proceeding  is  under  the  Foreign  Enlistment  Act;  this  pro- 
ceeding is  instituted  as  if  it  were  a  case  of  inland  revenue.  You 
find  at  the  end  of  the  7th  section,  which  creates  the  forfeiture, 
a  provision  that  every  such  ship  shall  be  forfeited,  and  that  it 
shall  be  lawful  for  the  officers  of  customs  and  excise  to  make 
the  seizure,  and  in  the  manner  in  which  they  are  empowered 
to  seize  for  breaches  of  revenue.  "  And  that  every  such 
**  ship  and  vessel,  with  the  tackle,"  and  so  on  —  ''  may  be 
"  prosecuted  and  condemned  in  the  like  manner,  and  in  such 
"  Courts  as  ships  or  vessels  may  be  prosecuted  and  condemned 
"  for  any  breach  of  the  laws  made  for  the  protection  iof 
^  the  revenues  of  customs  and  excise."  Now,  whether 
the  impediment  as  to  calling  witnesses,  which  is  continued 
in  respect  of  the  customs  and  excise,  applies  also  to  a 
forfeiture  like  this,  is  not  absolutely  free  firom  doubt ;  and  I 
do  not  think  it  at  all  necessary  to  solve  that  doubt  here.  The 
learned  Attorney  General  at  the  trial  assumed  that  the  parties 
might  be  called,  and  I  did  not  think  it  necessary  to  say  anything 
about  that,  one  way  or  the  other. 

Sir  Hugh  CaimA— No,  my  Lord  ;  the  question  certainly  was 
not  argued,  and  I  do  not  desire  to  address  any  argument  to  your 
Lordships  upon  it  now. 

Lord  Chief  Baron, — The  argument  of  the  question  arose  en- 
tirely upon  the  law,  and  the  Attorney  General  had  had  no  oppor- 
tunity of  being  heard  upon  it. 

Si/r  Hugh  Cairns,— T^ one  at  all,  my  Lord. 

Lord  Chief  Baron.- — But  I  certainly  should  have  some  diffi- 
culty in  saying  that  the  proposition,  either  one  way  or  the  other, 
is  wholly  free  from  doubt ;  I  will  not  say  that  there  is  much  to 
be  said  on  both  sides — ^though  there  very  often  is ;  but  I  tliink 
that  there  is  something  to  be  said  on  both  sides.  On  the  one 
side  it  may  be  said,  that  this  proceeding  for  a  forfeiture  and 
in  the  manner  of  a  forfeiture  under  the  customs  and  excise  laws 
would  carry  along  with  it  that  if  the  defendants  may  no£^  be 
witnesses  in  the  one  case  they  shall  not  be  witnesses  in  the 
other.  On  the  other  hand  it  may  be  said,  that  strictly  speaking 
the  36th  section  of  the  Act  of  18th  and  19th  Victoria, 
chapter  96,  says  that  ''  the  second  section  of  the  Act  of  the 
^  14th  and  15th  years  of  Her  present  Majesty,  chapter  99, 
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AiiGCMKNT.    "  shall  not  be  deemed  to  apply  to  any  prosecution,  suit^  or 
■—        "  other  proceeding  in  respect  of  any  offence,  or  for  the  recovery 

° ^2^'     "  of  any  penalty  or  forfeiture,  under  any  law  now  in  force,  or 

''  hereafter  to  be  made,  relating  to  the  customs  or  inland 
"  revenue."  This  is  a  proceeding  for  a  forfeiture,  and  although 
the  forfeiture  is  not  under  the  law  of  the  customs  or  excise,  the 
proceeding  is  under  the  law  of  the  customs  and  excise. 

Mr.  Attorney  Oeneral. — I  do  not  know,  my  Lord,  that  it  is  at 
all  important,  but  perhaps  your  Lordship  would  like  to  be  in- 
foitned  that  the  Act  from  which  your  Lordship  has  been  reading 
is  repealed  by  a  subsequent  Act,  namely,  the  20th  and  2l8t  of 
Victoria,  chapter  62  ;  and  the  14th  section  of  that  Act,  which 
stands  in  its  place,  is  in  rather  different  words, — "  The  several 
''  Acts  which  declare  and  make  competent  and  compellable  a  de- 
"  fendant  to  give  evidence  in  any  suit  or  proceeding  to  which  he 
"  may  be  a  party  shall  not  be  deemed  to  extend  or  apply  to  ' 
''  defendants  in  any  suit  or  proceeding  instituted  under  any 
"  Act  relating  to  the  custoncis/'     That  is  the  languaga 

Lord  Chief  Baron. — Then  you  observe  that  the  offence  is  cer- 
tainly not  under  the  excise  laws,  but  the  mode  of  proceeding  is 
under  those  laws.  I  do  not  know  whether  I  make  myself  in- 
telligible. The  offence  is  quite  apart  from  the  excise  laws,  but 
the  mode  of  proceeding  is  according  to  the  excise  laws. 

The  Qive&ii's  Advocate. — The  party  is  not  a  defendant,  my 
Lord. 

Sir  Hugh  Cairns. — I  think,  my  Lord,  if  it  should  become  ne- 
cessary, the  matter  will  receive  more  consideration.  At  present 
it  does  not  occur  to  me  to  submit  any  argument  upon  it  to  your 
Lordships. 

Lord  Chief  Baron. — Mr.  Attorney  General,  has  this  Act  of  the 
20th  and  21st  Victoria,  repealed  the  other? 

Mr.  Attorney  Oeneral. — I  believe  tHat  it  has,  my  Lord,  but  I 
will  not  undertake  to  say  that  I  liave  examined  it  so   as   to    ~ 
satisfy  myself  upon  that  subject.     I  am  told  so  by  a  gentleman 
attending  from  the  customs. 

[After  a  short  interval.'] 
Mr.  Attorney  Oeneral. — I  hope  that  your  Lordship  will  take 
it  that  it  is  not  so  clear  that  it  repeals  it  at  all.  I  was  cei'tainly 
informed  so  by  a  gentleman  whom  I  have  every  reason  to  trust 
I  see  there  is  a  repealing  section  here,  but  it  is  of  a  former  re- 
pealing Act.* 

•  A  questioxi  arose  in  the  Court  of  Exchequer  in  Hilary  Term,  1864^  on  the  admisaibilitT  of 
the  defendant  as  a  witneM  on  his  own  behalf  under  14  &  16  Vict.  c.  09,  sees.  2  A  3.  It  was  the 
case  of  Attorney  General «.  Otto  Radloff.  a  costoms  prosecution,  tried  before  the  Lord  Chief 
isaron  Pollock,  in  which  the  defendant,  being  tendered  as  a  witness,  was.  on  objection  taken, 
rejected.  A  rule  for  a  new  trial  was  granted  on  this  point,  and  in  £a«ter  Tennthe  case  was 
ai  gned,  when,  the  Court  being  equally  diyided.  no  judgment,  and  the  rule  droppecl.  10  Ezohe- 
quer  Beporte.  p.  gi.  The  question  remaining  in  doubt,  it  was  suggested  by  the  Court  that  the 
point  should  be  settled  by  Ipffislstive  enactment,  and  in  accordance  with  that  suggestion  the 
3«th  TOCtion  of  the  18  ft  19  Vict.  c.  96,  was  intoroduced.  The  Act  of  14  ft  16  Vict,  c!  90,  did  not 
extend  to  Scotland ;  and  a  simitar  question  haying  arisen  there  under  the  16  ft  16  Vict,  c  87. 
sec.  1,  a  con-esponding  amendment  of  the  customs  law  was  made  by  20  ft  21  Vict.  c.  62,sec.l4w 
applicable  to  the  several  Acts  in  force  relating  to  the  law  of  evidence,  by  which  the  defendant 
was  in  more  express  terms  excluded  from  giving  evidence  in  any  customs  suit  or  proceedins  in 
which  he  might  be  a  party.    Both  the  amending  sections  remain  unrepealed. 
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Sir  Hugh  Cairns, — ^That  may  be  an  argument  for  some  other   Argumeitt. 

time.     At  present  I  desire  to  ask  your  Lordships'  attention  to  a        

very  simple  matter,  namely,  this  matter  about  the  guns ;  that  is     ^tH^'^' 
all  I  am  dealing  with  at  present. 

Lord  Chief  Baron, — I  should  have  been  very  sorry  if  it  had 
been  necessary  for  me  to  lay  down  any  rule  upon  the  point.  It 
may  have  been  a  matter  for  argument,  but  you  took  no  objec- 
tion, and  there  I  left  it.  It  appears  to  me  that  the  statute  is  not 
repealed  which  you  first  referred  to,  and  that  the  20th  and  21st 
of  Victoria  applies  only  to  Customs  and  not  to  Excise  at  alL 
Tou,  Mr.  Attorney  General,  and  I,  have  something  to  learn  and 
consider  before  the  next  revenue  case  comes  before  us.  It  is 
a  matter  about  which  it  is  certainly  possible  to  say  a  great 
deal  on  both  sides.  I  do  not  offer  an  opinion  one  way  or  the 
other.  I  should  be  sorry  now  to  express  an  opinion  without 
hearing  the  matter  argued. 

Sir  Hngh  Cairns, — It  will  be  time  enongh  when  the  time 
comes  to  argue  that  question.  It  would  appear  to  me  certainly 
to  be  a  very  singular  thing  if  in  a  case  in  which  a  misdemeanor 
is  created 

Lord  Chief  Baron. — I  think  it  really  arises  in  this  way, — the 
forfeiture  here  is  not  under  the  Excise  laws,  but  the  proceeding 
to  enforce  the  forfeiture  is  to  be  according  to  the  proceedings  of 
the  Excise  laws  in  cases  of  forfeiture. 

Sir  Hugh  Cairns, — This  proceeding  is  as  it  were  carried  into 
the  Excise  Acts,  whatever  they  may  say  upon  the  subject.  I  was 
only  going  to  say,  though  I  am  far  from  wishing  to  argue  the 
question  now,  that  it  would  be  a  very  surprising  thing  if  it  should 
turn  out  that  in  a  case  where  a  misdemeanor  is  created,  and 
where  the  proceeding  for  forfeiture,  being  a  proceeding  m  rerriy 
would  be  conclusive  against  all  the  world  as  to  the  facts  which  are 
necessary  to  found  the  proceeding  m  rerriy  that  although  in  a  caae 
of  mere  misdemeanor  no  one  would  contend  that  the  defendant 
would  be  examinable,  yet  that  he  would  be  examinable  or  com- 
pellable to  be  examined  in  a  case  of  a  proceeding  m  reTo. 

Mr,  Baron  BramwelL — This  is  to  be  observed,  that  he  is  a 
volunteer  to  a  certain  extent  here,  whereas  if  indicted  for  a  mis- 
demeanor, he  would  not  be ;  he  need  not  come  and  make  the 
claim. 

Sir  Hugh  Cairns, — ^Very  true. 

Lord  Chief  Baron. — There  may  be  a  seizure  of  property  to  the 
amount  of  10,000Z.  or  20,000?. 

Mr.  Baron  BramwelL — Undoubtedly,  if  he  is  indicted  he  can- 
not escape  the  consequence.  I  own  I  think  that  this  is  a  matter 
of  very  considerable  importance. 

Sir  Hugh  Cairns. — Your  Lordship's  observation  must  be  taken 
in  connexion  with  this,  though  it  is  quite  true  he  is  a  volunteer, 
yet  if  the  argument  be  correct  that  lie  is  examinable,  then  the 
Crown  conld  examine  him  whether  he  volunteered  or  not,  and 
compel  him  to  attend  though  his  name  was  in  the  information. 
8841.  M 
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ARGUMBira.       Mr.  Baron  Bramwell, — That  would  follow.    I  own  I  think  this 

is  a  matter  of  considerable  consequence,  because  if  there  is  any 

2nd  Day,  reasonable  evidence  to  go  to  the  jury,  and  the  defendants  by 
being  called  could  clear  it  up  and  say,  "  This  vessel  was  not  for 
"  the  Confederate  States  at  all,  or  if  it  was,  it  was  not  to  be 
"  armed  or  equipped  for  warlike  purposes/'  that  would  make  a 
short  end  of  it.  They  not  choosing  to  do  so,  the  jury  would  be 
warranted  in  finding  against  them  upon  comparatively  slender 
evidence.  To  my  mind,  it  would  have  been  much  better  to  have 
done  so,  instead  of  defending  themselves  in  the  way  they  did, 
which  was  more  like  defending  themselves  against  a  case,  the  cir- 
'nimstances  of  which  they  were  unwilling  to  aver  to.  Why  should 
a  British  merchant  come  and  defend  himself  in  this  way  if  he  was 
not  doing  anything  contrary  to  the  law  ?  Why  should  he  not 
have  come  into  Court  and  stated  what  the  actual  facts  were  ? 
That  would  have  been  the  manly  thing  to  do  ;  and  he  not  doing 
so,  I  think  the  jury  would  be  warranted  in  finding  against  him  on 
very  little  evidence. 

Sir  Hugh  Cairns. — Those  observations,  made  before  I  had 
approached  the  consideration  of  the  evidence  upon  the  case  as  to 
intent,  are  very  difiicult  for  me  to  meet. 

Mr.  Baron  Bra/m/weU. — Not  at  all ;  because  it  may  well  be 
that  when  you  oome  to  look  at  the  evidence  you  may  find  that 
there  is  none,  or  none  such  as  to  call  upon  the  person  to  give  an 
answer. 

Sir  Hugh  Cavma. — That  is  our  case. 

Mr,  Baron  Bram/weU, — I  do  not  prejudge  the  case  against  you  ; 
I  only  say  if  there  was  evidence,  that  would  have  been  the 
becoming  way,  in  my  judgment,  to  have  met  it. 

Sir  Hugh  Cairns. — I  have  not  yet  approached  the  evidence  or 
completed  my  statement  upon  it,  or  submitted  what  I  have  to 
submit,  or  stated  the  reason  why,  supposing  those  defendants 
were  ever  so  examinable,  in  my  judgment  there  was  no  case  to 
call  upon  them  to  be  examined.  Upon  the  first  part  of  the  case 
with  which  alone  I  am  now  dealing,  the  case  as  to  the  guns,  I 
wish  your  Lordships  to  indulge  me  by  allowing  me  to  show 
what  the  conclusion  was  that  was  drawn  by  the  Attorney  General 
himself,  as  to  the  evidence  upon  the  subject  of  the  guns,  which 
alone  is  the  evidence  which  up  to  this  point  has  been  brought 
before  your  Lordships  upon  the  subject.  The  Attorney  General,  at 
page  215,  said  this,  "  Then  my  learned  Mend  came  to  the  matter 
"  of  the  guns.  You  would  understand  from  the  question  put  to 
"  the  witness  jfrom  the  workshop  of  Messrs.  Fawcett  and  Com- 
"  pany,  that  it  was  supposed,  at  least,  that  some  connexion  would 
"  be  traced  between  the  '  Alexandra '  and  certain  guns.  Now,  I 
"  am  bound  to  admit  that,  strictly  speaking,  we  feSled  in  tracing 
"  that  connexion."  I  will  read  something  more  that  followed, 
but  at  this  point  I  ask  your  Lordships,  Could  it  be  pretended  for 
a  moment^  after  that  statement  by  the  Attorney  General,  or  after 
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a  state  of  things  which  warranted  that  statement  by  the  Attorney  Akoumbkt. 
General,  that  there  was  any  necessity  whatever  for  those  against  Tzr 
whom  this  accusation  is  brought,  offering  themselves  to  be  exa-  ^°  ^* 
mined  on  the  subject.  Tlaere  is  the  confession  of  the  Attorney 
General  himself  that  they  had  failed  to  trace  the  connexion,  and 
he  coupled  that  with  an  observation  which  I  will  give  the  Crown 
the  benefit  of  I  will  shorten  what  he  says,  though  it  runs 
through  several  pages.  He  says.  Although  I  am  bound  to~ 
admit  that  we  have  failed  in  proving  the  connexion  between 
the  guns  and  the  "  Alexandra,"  I  have  to  set  against  that  what 
I  am  now  goLug  to  put  to  the  jury ;  the  Attorney  General  pro- 
ceeded to  say.  It  appeared  in  evidence  that  there  had  been 
certain  drawings  of  either  those  guns  or  gun  carriages,  and  the 
Crown  were  of  opinion  that  if  tnose  drawings  were  produced 
something  might  appear  upon  the  face  of  them  (there  is  no 
evidence  that  anything  would  appear  upon  the  face  of  them) 
which  would  be  mateml  to  the  case.  And  then  the  Attorney 
General  said,  being  in  ignorance  of  what  had  passed  at  the  trial 
in  his  absence,  that  notice  had  been  given  to  produce  those,  and 
Fawcett,  Preston,  and  Company  had  not  produced  them  in  answer 
to  the  notice.  The  Attorney  General  was  ignorant  for  the  moment 
that  in  the  course  of  the  examination  while  he  was  out  of  Court, 
Fawcett,  Preston,  and  Company  had  been  called  upon  by  notice  to 
produce  those  drawings,  and  it  was  urged  by  counsel  that  no 
proper  notice  had  been  given  to  produce  them,  and  it  was  so 
ruled  that  no  proper  notice  had  been  given  ;  and  accordingly 
when  during  this  reply  of  the  Attorney  General  I  took  leave  to 
interrupt  him  and  inform  him  of  that,  the  result  was  this, — at 
page  218  he  contiuued  his  address  to  the  jury  in  these  words, 
"  I  must  take  it  that  we  have  not  put  ourselves  in  the  position 
"  to  insist  on  the  production  of  this,  and  indeed  if  we  had  done 
"  so  they  still  might  have  withheld  it ;  and  inasmuch  as  the 
"  witness  had  no  recollection  on  the  subject,  we  could  not  give 
"  any  secondary  evidence  as  it  is  called.  You  have  it  that  no 
"  strict  proper  notice  was  given,  and  under  the  circumstance 
"  the  dmwings  were  not  produced."  The  Attorney  General 
in  effect  said  this:  I  admit  that  we  have  failed  utterly  in 
proving  any  connexion  between  the  guns  and  the  "  Alexandra," 
but  I  wish  you  to  consider,  he  said  at  first,  that  there  was  a 
document  that  might  have  been  produced,  but  was  not.  The 
Attorney  General  finally,  very  fidrly,  aa  everything  he  said  and 
did  upon  the  trial  was  fair,  said,  ^'  I  am  bound  to  admit  here  that 
**  we  had  no  right  to  call  for  the  production  of  that  document." 
And  there  it  ended.  That  was  a  complete  abandonment  of 
everything  upon  the  question  of  the  guns,  as  if  the  Attorney 
General  had  struck  the  count  upon  that  subject  out  of  the  infor- 
mation. Therefore,  my  Lords,  I  desire  to  take  that  matter  by 
way  of  addition  to  the  observations  which  I  have  to  make 
upon  the  condition  of  the  ship  in  other  respects.  I  think 
I  shall  have  your  Lordships'  judgment  that  we  may  strike 
out  of  the  case  altogether  all  considerations  on  the  subject  of 

m2 
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Aroument.    those  guns ;  the  matter  will  then  rest  upon  the  structure  of  the 
2ndDay.     ^^^P  (which  I  have  ah^ady  addressed  your  Lordships  upon),  and 

the  other  matters,  the  machinery,  the  masts,  and  the  hammock 

nettinga     I  have  submitted  aU  the  observations  which  I  had  to 
make  upon  them. 

That  ends  (and  I  regret  it  has  not  been  in  my  power  to  do  it 
more  shortly)  all  that  I  have  to  say  upon  the  branch  of  the  case 
which  relates  to  the  condition  of  the  ship,  and  to  the  words  of 
the  statute,  *'  equipping,  fitting  out,  furnishing,  and  arming."  I 
have  now  to  deal  with  a  branch  of  the  case  altogether  separate, 
but  which  opens  up,  perhaps  more  than  the  first  part  of  the  case 
did,  the  question  of  the  evidence  relied  upon  by  the  Crown  ;  I 
mean  the  part  of  the  case  as  to  the  intent,  the  Act  of  Parliament 
requiring,  in  order  to  constitute  the  offence,  not  only  that  there 
should  be  an  equipping,  fitting  out,  furnishing,  and  arming,  but 
that  that  should  be  done  with  the  intent  that  the  ship  should  be 
employed  by  one  belligerent  power  to  cruize  and  commit  hos- 
tilities against  the  other. 

In  coming  to  that  part  of  the  argument,  your  Lordships  wiU  at 
once,  I  think,  see  that  the  question  of  intent  is  immaterial,  if  my 
view  upon  the  first  part  of  the  case  is  correct ;  If  the  view  which  I 
present  to  your  Lordships  upon  the  first  part  of  the  case  is  correct, 
namely,  that  there  must  be  an  equipment  or  an  attempted  equip- 
ment of  a  warlike  character  in  fact,  and  that  there  was  none  such 
in  this  case,  then  the  secondary  question,  namely,  the  use  that  was 
to  be  made  of  the  ship  as  between  one  belligerent  and  another, 
would  of  course  become  utterly  immaterial ;  it  is  only  on  the 
supposition  that  the  ship  was  in  a  condition  to  comply  with  the 
earlier  part  of  the  clause  that  we  have  to  approach  and  consider 
this  second  question.  Now  with  regard,  my  Lords,  to  the  species 
of  intent  which  is  to  be  proved  in  a  case  of  this  description,  we 
have  a  statement  in  one  of  the  American  authorities,  which  I  am 
very  willing  to  refer  to,  and  very  wiQing  to  be  governed  by,  I 
mean  in  the  case  which  I  have  already  mentioned  upon  another 
point,  Quincy's  case,  reported  in  the  Appendix  to  this  book, 
and  the  page  I  am  now  referring  to  is  page  79.  Your  Lordships 
will  find  towards  the  top  of  page  79,  the  instruction  which  the 
Court  thought  should  in  Quincy's  case  be  given  to  the  jury  upon 
the  question  of  intent :  "  We  think  these  instructions  ought  to  be 
"  given  :  The  offence  consists  principally  in  the  intention  with 
"  which  the  preparations  were  made.  These  preparations,  ac- 
"  cording  to  the  very  terms  of  the  Act,  must  be  made  within  the 
"  limits  of  the  United  States,  and  it  is  equally  necessary  that 
"  the  intention  with  respect  to  the  employment-  of  the  vessel 
"  should  be  formed  before  she  leaves  the  United  States. 
"  And  this  must  be  a  fixed  intention,  not  conditional  or 
"  contingent,  depending  on  some  future  arrangements.  This 
*'  intention  is  a  question  belonging  exdusively  to  the  jury 
"  to  decide.  It  is  the  material  point  on  which  the  legality 
"  or  criminality  of  the  act  must  turn,  and  decides  whether 
"  the   adventure   is   of   a   conmiercial   or  warlike  character." 


181 

Now  the  infltructionfl  were  the  second  and  third  occurring  im-    Abgumbnt. 

mediately  before  that  at  the  bottom  of  page  78,  and  they  were        

the  instructions  asked  on  the  part  of  the  defendants,  "  That  if  the      ^^^7- 

"  jury  believe  that  when  the  *  Bolivar '  was  fitted  and  equipped 

"  at  Baltimore,  the  owner  and  equipper  intended  to  go  to  the 

"  West  Indies  in  search  of  funds,  with  which  to  arm  and  equip 

"  the  said  vessel,  and  had  no  present  intention  of  using  or  em- 

'*  ploying  the  said  vessel  as  a  privateer,  but  intended,  when. he 

"  equipped  her,  to  go  to  the  West  Indies  to  endeavour  to  raise 

"  fimds  to  prepare  her  for  a  cruize,  then  the  defendant  is  not 

"  guilty.     Or  if  the  jury  believe  that  when  the  '  Bolivar'  was 

"  equipped  at  Baltimore,  and  when  she  left  the  United  States, 

"  the  equipper  had  Tio  fioced  intention  to  employ  her  as  a  pri- 

**  vateer,  but  had  a  wish  so  to  employ  her,  the  fulfilment  of 

"  which  wish  depended  on  his  ability  to  obtain  funds  in  the 

"  West  Indies  for  the  purpose  of  arming  and  preparing  her  for 

"  war,  then  the  defendant  is  not  guilty /'     The  Court  thought . 

that  those  instructions  should  be  given  with  that  comment  upon 

them  which  I  have  read  to  your  Lordships. 

My  Lords,  in  addition  to  that,  I  wiU  show  your  Lordships  the 
view  that  was  taken  at  the  trial  by  the  learned  Attorney  Genei*al 
as  to  the  character  of  the  intent  that  was  necessary  in  this  case. 
Your  Lordships  wiU  find  that  at  the  dose  of  his  reply  at  page 
226,  about  16  lines  from  the  top  of  the  page,  the  Attorney 
General  says  to  the  jury,  "  I  ask  you  to  give  your  conclusion  in 
"  this  case  on  the  evidence,  and  I  will  state  at  once  what  I 
"  intended  to  have  stated  a  little  earlier,  that  so  far  I  agree  with 
"  my  learned  friend  that  the  intent  must  be  an  intent  of  one  or 
"  more  having  at  the  time,  the  means  and  opportunity  of  forward- 
"  ing  or  furthering  such  intent  by  acta  I  agree  that  anything 
"  else,  called  an  intent,  or  that  which  would  be  called  an  intent  in 
"  the  mind  of  any  person  not  of  this  description,  must  be  treated 
"  properly  as  a  mere  wish,  imagination,  or  desire.  By  '  intent,' 
"  undoubtedly  the  Act  means  practical  intent."  My  Lord,  that 
was  more  especially  with  regard  to  a  question  which  arose  in  the 
course  of  the  trial,  as  to  whether  the  intent,  even  if  proved  to 
have  been  in  the  mind  of  any  person,  such  as  a  workman  or  an 
agent,  who  had  not  himself  the  power  of  control  over  the  ship, 
who  had  not  the  means  of  ordering  her  course  or  her  employment 
himself,  whether  an  intent  of  that  kind  would  be  sufficient,  and, 
so  far  as  I  understand  the  words  which  I  have  read,  we  were 
agreed  ultimately  that  the  intent  of  a  person  of  that  kind  would 
not  be  enough;  it  must  be  an  intent  entertained  by  some  one 
who  has  the  power  to  give  effect  to  the  intent,  being  a  person 
having  the  ordering  and  control  of  the  vesseL  Well,  my  Lord, 
that,  I  think,  leads  one  to  observe  that  it  is  of  course  almost  upon 
the  surface  of  a  case  of  this  kind  that  we  should  have  a  right  to 
require  the  Crown,  in  alleging  an  intent  of  this  sort,  to  state  who  it 
is  who  is  said  to  have  entertained,  and  to  have  harboured  the  intent. 
A  great  nmnber  of  persons'  names  were  mentioned,  both  in  the 
information  and  in  the  course  of  the  trial.    There  was  the  name  of 
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Abgumewt.    Mr.  Miller,  the  shipbuilder  ;  there  were  the  names  of  the  firm  of 

Fawcett,  Preston,  and  Company ;  there  were  the  names  of  another 

^° l^'      firm  which  your  Lordships  have  heard  of,  Fraser,  Trenholm,  and 

Company ;  and  there  were  the  names  of  certain  other  persons 
who  did  not  belong  to  either  of  those  firms,  and  we  certainly 
did  complain  at  the  trial  of  the  course  which  was  taken  by  the 
Crown  in  this  matter.  We  complained  that  the  Crown  in 
opening  their  case  did  not  at  all,  to  use  a  Scotch  phrase,  con- 
descend upon  any  one  or  more  of  all  those  persons  as  the  one  who 
entertained,  or  the  more  than  one  who  entertained  this  intent. 
The  Crown  simply  said,  we  will  show  you  a  great  deal  of 
evidence  of  something  done  by  one  person,  and  a  great  deal  of 
evidence  of  something  done  by  another  person,  and  it  will  be 
quite  clear  to  you  that  some  one  intended  to  do  that  which  we 
allege,  and  you  may  pick  and  choose  and  decide  for  yourselves 
among  whom  the  intent  existed. 

It  is  on  this  part  of  the  case  that  I  desire  to  state  to  your 
Lordships  the  grounds  *upon  which  we  contend  that  this  was  a 
case  in  which  it  was  in  no  way  incumbent  upon  the  claimants 
for  whom  I  appear,  even  if  they  were  examinable  as  witnesses,  to 
tender  themselves  for  examination.  My  Lords,  if  I  were  moving 
here  for  a  new  trial ;  if  I  were  the  party  moving,  and  not  the 
Crown  ;  if  I, — ^having  had  a  verdict  passed  against  me,  holding 
that  the  facts  alleged  against  me  in  the  information  were  proved, — 
were  moving  for  a  new  trial,  and  came  before  your  Lordships  with 
a  critical  examination  of  the  evidence  that  was  given  in  the' 
case,  and  said.  This  witness  does  not  prove  the  case  to  demon- 
stration, and  that  witness  adds  very  little  to  what  the  first 
has  said,  and  if — carefully  weighing  the  words  of  the  witnesses 
for  the  Crown — I  said,  now  upon  that  evidence  I  call  upon 
your  Lordships  to  say  that  the  case  was  not  proved,  and  that  the 
jury  ought  not  to  have  returned  a  verdict  against  the  claimants, 
I  then  could  understand  the  Court  saying  to  me,  Are  you  in  a 
position  to  maintain  an  argument  of  that  kind ;  would  not  it 
have  been  better  for  you,  if  there  were  any  doubt  about  it,  if 
the  matter  could  have  admitted  of  any  doubt  or  argument,  to 
have  at  once  removed  that  doubt  by  putting  the  claimants  into 
the  box,  and  having  them  examined,  and  so  removing  the 
doubt  1  That  would  be  an  observation,  the  weight  of  which 
would  naturally  be  felt ;  but  when  I  am  coming  here  to  show 
cause  against  a  rule  obtained  by  the  Crown,  when  I  have  received 
the  verdict  of  the  jury  in  my  favour,  when  the  Crown  challenge 
that  verdict,  and  say  it  is  against  the  evidence,  or  against  the 
weight  of  evidence,  the  Crown  having  had  the  opportunity  of 
laying  before  the  jury  the  whole  of  their  views  as  to  the  claimants 
not  having  been  examined  as  evidence  in  the  case,  then  the  case 
becomes  altogether  altered.  The  question  then  is,  are  the 
Crown  able  to  satisfy  your  Lordships  upon  this  evidence  that 
it  was  impossible  for  the  jury  to  have  come  to  a  proper  con- 
clusion in  returning  a  verdict  for  the  claimants,  and  that  the 
jxiry  ought  to  have  come  to  a  different  conclusion.     The  jury 
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having  given  a  verdict  as  they  did,  knowing  that  the  defen-    Abotoibht. 
dants  were  not  examined,  and  having  heard  every  observation      «  "7^ 
that  could  be  made  upon  that  circumstance  of  their  not  being  /' 

examined,  is  it  to  be  said  on  the  part  of  the  Crown  that  the 
verdict  is  against  evidence,  and  ought  to  be  set  aside  by  your 
Lordships  upon  that  ground  ?  At  the  trial  I  maintained,  and  I 
take  leave  to  say  to  your  Lordships,  that  where  the  Crown 
proceeds  for  a  forfeiture,  or  in  the  case  of  a  misdemeanor,  no 
matter  whether  the  defendants  can  be  examined  or  not,  it  is  the 
duty  of  the  Crown  to  prove  the  case  which  it  alleges.  I  do  not 
say  to  prove  it  to  demonstration  in  the  way  that  a  proposition  of 
mathematics  is  proved,  but  in  a  way  to  commend  itself  to  the 
mind  of  any  reasonable  man,  and  that  it  is  not  open  to  the  Crown, 
in  properly  conducting  a  trial  of  the  sort,  to  say,  We  will  launch 
our  case ;  we  will  show  you  that  which  is  merely  a  scintilla  of 
evidence  to  go  to  the  jury ;  it  is  nothing  like  sufficient.  We 
agree  it  is  not  anything  like  sufficient  proof,  but  if  you  find 
that  the  defendants  do  not  come  forward  and  clear  themselves  of 
the  charge  we  make  against  them,  we  call  upon  you  to  find  a 
verdict  for  the  Grown.  I  hope  the  day  will  never  come  when 
that  course  will  receive  sanction  from  anyone  sitting  in  your 
Lordships'  place  of  judgment,  as  I  am  satisfied  that  it  would 
never  receive  sanction  fi-om  any  jury  before  whom  such  a  case 
might  be  tried. 

Now,  in  showing  cause  against  a  rule  which  asserts  that  the 
verdict  is  against  the  weight  of  evidence,  I  must  state  this  to 
your  Lordships.  We,  at  the  trial,  not  only  maintained  that  the 
evidence,  as  it  was  given,  did  not  prove  or  approach  to  proof  of 
the  case  of  the  Crown,  but  we  challenged  the  credit  and  credi- 
bility of  the  witnesses  examined  upon  the  triaL  Of  course  we 
may  have  done  that  without  sufficient  ground,  or  with  sufficient 
ground.  I  say,  and  submit  with  confidence,  that  we  did  it  upon 
ground  that  was  amply  sufficient.  The  witnesses  examined- upon 
3ie  trial,  upon  this  part  of  the  case,  are  eight  in  number — ^five  of 
them  were  workmen  who  were  discharged  from  the  works  of 
Messrs.  Miller  or  Messrs.  Fawcett,  Preston,  and  Company.  Of 
course  that  would  not  be  condusive  against  them.  Two  more  of 
the  eight  were,  beyond  all  dispute  or  controversy,  spies  and  in- 
formers, and  they  were  something  more  than  spies  and  informers ; 
they  were  persons  who,  in  order  to  obtain  their  information,  had 
affected  to  act  ao  if  they  were  assistants  of,  and  sympathizers 
with  those  from  whom  they  were  seeking  their  information. 
The  eighth  remaining  witness  was  one  described  by  my  learned 
friend,  the  Attorney  General,  here,  as  a  very  straightforward 
witness,  whose  evidence  was  not  in  any  way  shaken.  He  was  a 
j)erson  whose  evidence  I  will  give  your  Lordships  in  detail,  and 
as  to  whom,  I  venture  to  say,  we  were  entirely  correct  in  im- 
puting to  him  what  we  did ;  that  .his  evidence  was  evidence, 
which,  upon  the  point  upon  which  it  was  material,  was  utterly 
incredible. 
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aeodmbkt..  Now,  before  I  go  into  a  reference  to  the  evidence  of  those 
TT"  eight  witnesses,  I  may  state  that  there  were  some  matters  in  the 
^^'  case  which  were  beyond  all  dispute.  In  the  first  place,  as 
regards  the  place  where  this  ship,  the  "  Alexandra,"  was  lying ; 
as  regards  the  work  that  was  being  done  upon  her,  and  as 
regards  the  work  in  preparation  for  her,  the  engines,  and 
the  adjuncts  of  the  engines,  in  the  works  of  Messrs.  Fawcett, 
Preston,  and  Company,  there  was  this  remarkable  fact ;  the 
whole  thing  was  perfectly  open.  The  witnesses  who  had  the 
charge  of  the  yard  where  she  was  building,  said  there  was 
no  particular  pass  required  for  anyone  to  come  in;  anyone 
was  at  liberty  to  come  in  who  wished  to  see  anything  in 
the  yard  ;  there  was  no  concealment  practised ;  the  matter  was 
open  to  the  light  of  day.  So  also  with  regard  to  the  works  of 
Messrs.  Fawcett,  Preston,  and  Company,  we  have  it  upon  the 
evidence  that  persons  wishing  to  see  the  works  were  allowed  to 
come  in,  and  a  great  number  of  people  were  in  the  habit  of  coming 
in,  and  looking  about  and  seeing  everything  that  was  going  on. 
Of  course  the  matter  was  still  stronger  when  the  ship  was  taken 
out  of  the  yard  of  Messrs.  Miller,  and  removed  to  Toxteth 
Dock,  one  of  the  principal  docks  in  Liverpool,  where  the  work 
was  continued  upon  her  till  she  was  ultimately  seized ;  the  whole 
thing  was  done  in  a  public  dock.  And  this  fact  is  the  more  im- 
portant when  it  is  observed,  as  was  perfectly  clear  upon  the 
trial,  that  while  this  was  being  done,  it  was  well  known,  pub- 
licly known,  that  exertions  were  being  made  to  quarrel  with  the 
construction  and  preparation  of  ships,  wherever  those  concerned  for 
the  United  States  Government  thought  they  could  do  it;  that  pro- 
ceedings had  been  taken  or  threatened  with  regard  to  the  other 
ships  I  have  mentioned.  And  therefore,  it  was  perfectly  notorious 
in  the  neighbourhood  where  the  sliip  was  building,  that  any 
breach  of  the  law  would  be  made  the  subject  of  proceedings  if  it 
could  properly  and  safely  be  done. 

The  persons  as  to  whom  I  must  ask  your  Lordships  to  consider 
the  evidence  for  the  purpose  of  seeing  who  it  is  among  them  all 
that  could  be  said  to  have  harboured  the  illegal  intent  which  is 
relied  upon  in  this  part  of  the  case,  are  the  following.  There 
was  first,  Mr.  Miller,  who  was  the  builder  and  the  owner  of  the 
dockyard ;  in  the  second  place,  I  put  the  firm  of  Messrs.  Fawcett, 
Preston,  and  Company,  which  consisted  of  a  number  of  members, 
and  I  will  take  them  separately ;  in  the  third  place  there  were 
a  body  of  names  whom  I  will  take  togetlier,  the  firm  of  Messrs. 
Fraser,  Trenholm,  and  Company,  and  three  gentlemen  who  were 
proved  to  be  in  communication  with  that  firm,  namely.  Captain 
Bulloch,  Mr.  Tessier,  and  Mr.  Hamilton. 

Now,  my  Lords,  there  is  a  considerable  part  of  the  evidence 
which  I  can  entirely  relieve  your  Lordships  of,  because  upon  that 
there  will  be  no  controve]csey  between  my  learned  friends  and 
myself.  I  agree  that  the  evidence  in  this  case  showed  that  the 
firm  of  Fraser,  Trenhohn,  and  Company  were  persons  who  had 
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commtinications  with  and  transacted  business  for  that  Gfovern-  AsGuiiEifT. 
ment  which  is  called  the  Confederate  States  of  America.  The 
business  they  were  proved  to  have  transacted  for  the  Confederate 
States  of  America  was  the  business  of  bankers ;  they  made  dis- 
bursements upon  their  order,  and  the  other  three  persons,  whose 
names  I  have  mentioned,  Captain  Bulloch,  Mr.  Tessier,  and  Mr. 
Hamilton,  were  proved  to  have  had  intercourse  and  communica- 
tion from  time  to  time  with  Messrs.  Eraser,  Trenholm,  and 
Company,  chiefly  upon  those  financial  afiairs  of  the  Confederate 
States.  Therefore  I  do  not  propose  to  read  any  of  the  evidence 
as  if  there  were  a  controversy  upon  that  point;  my  proposition 
would  be  that  that  is  entirely  immaterial  to  the  case  that  I 
have  to  present  with  regard  to  the  vessel  and  those  concerned 
with  her.  I  deny  that  there  was  any  kind  of  connexion 
proved  between  Fraser,  Trenholm,  and  Company  and  the  "  Alex- 
andra,''  and  that  is  the  point  to  which  we  have  to  direct  our 
attention. 

My  Lord,  I  will  take  first,  with  your  Lordships'  permission, 
the  five  workmen,  whom  I  will  call  the  discharged  workmen 
from  the  works  of  Miller  or  of  Fraser,  Trenholm,  and  Company  ; 
and  when  I  use  the  phrase  '^  discharged  workmen/'  I  will  state 
what  I  mean  by  the  phrase.  Some  of  them  were  discharged 
because  they  were  said  to  have  been  drunk,  although  of  course 
they  contended  it  was  entirely  a  mistake ;  others  were  discharged 
because  they  struck  for  higher  wages ;  but  the  fact  was,  that  they 
had  been  in  the  works  and  had  left  the  works  on  those  grounds 
— ^they  were  what  we  call  discharged  workmen,  Acton  was  the 
first  of  those,  and  your  Lordships  will  find  the  part  of  his 
evidence  that  I  refer  to  at  page  21.  He  says,  just  at  the  bottom 
of  that  page,  that  he  had  been  employed  by  Miller  and  Sons. 
*'  How  were  you  employed  by  them? — As  a  watchman,  night 
"  and  day.  When  was  that  ?  When  did  you  begin  to  be  em- 
"  ployed  as  night  and  day  watchman? — Fifteen  months  ago; 
"  rather  better ;  somewhere  about  that.  When  did  you  cease  to 
"  be  employed  by  them  ? — About  six  or  eight  weeks  ago.  When 
"  you  were  in  Messrs.  Millers'  service,  do  you  recollect  the 
"  *  Alexandra '  being  constructed  ? — Yes.  Built  in  their  yard  ? 
"  — ^Yes."  Then  a  question  arose  about  the  line  of  examination, 
which  occupied  a  considerable  time ;  and  we  pass  on  from  page 
22  to  the  resumption  of  the  examination  at  page  32.  At  page  32, 
rather  more  than  halfway  down  the  page,  he  is  asked,  ''  Do  you 
*"  know  the  firm  of  Fawcett,  Preston,  and  Company? — Yes. 
"  Do  you  know  any  of  the  men  whom  they  employ  by 
"  sight  ? — ^No.  Do  you  know  a  person  of  the  name  of  Hamil- 
"  ton,  a  Mr.  Hamilton  ? — I  have  seen  him.  Have  you  ever 
"  seen  him  in  Messrs.  Millers'  yard  ?  —  I  have.  Have  you 
•**  ever  seen  him  there  during  the  course  of  the  building  of 
"  the  vessel  *  Alexandra  T  —  Yes.  Have  you  seen  him  there 
"  more  than  once? — ^Yea  Frequently? — Yea  You  say,  fre- 
"  quently  ? — Yea       Can  you  tell  at  all  how  often  ? — Yes,  once 
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ABotmraT.  "  a  week,  or  twice  a  week.  Did  he  take  any  notice  of  the 
777  "  '  Alexandra '  (I  do  not  ask  you  what)  when  he  came  into 
2ndDay.  ,,  ^^^  ^^^  ?_Yes,  a  littla  Did  anybody  come  with  him  ?— Yes. 
"  On  those  occasions  ? — Yes.  Do  you  know  the  name  of  that 
"  gentleman  ? — Bulloch,  I  believe.  Did  they  ever  look  at  the 
"  '  Alexandra '  together  ? — ^Tes.  More  than  once  ? — Yes.  Be- 
"  sides  looking  at  her,  did  they  do  anything  with  respect  to 
«  lier  ? — No.  I  do  not  ask  you  what ;  did  they  give  any  orders 
"  respecting  her  ? — Not  that  I  am  aware  of.  Lord  Chief 
"  Baron. — They  did  nothing  but  look  at  her ;  they  gave  no  orders  ? 
"  — No.  The  Qiieen*8  Advocate, — ^Did  you  ever  hear  Mr.  Hamilton 
"  speak  to  Mr.  Miller  upon  the  subject  of  the  '  Alexandra '  ?  I 
"  do  not  ask  what  he  said,  but  did  you  ever  hear  him  ? — ^Yes. 
"  Did  you  hear  him  do  that  more  than  once  ? — Yes,  once  at 
"  least  Did  you  ever  hear  this  person  of  the  name  of  Bulloch, 
"  that  you  have  mentioned,  speak  to  Mr.  Miller? — ^Yes.  Upon 
*'  the  subject  of  the  '  Alexandra '  ? — ^Yes.  Do  you  know  a 
"  Mr.  Mann  ? — ^Yes,  I  do.  What  firm  does  he  belong  to  ? — Messrs. 
"  Fawcett,  Preston,  and  Company.  Have  you  ever  seen  him  on 
"  board  the  '  Alexandra '  ? — I  have.  When  ? — At  different  times. 
"  While  she  was  in  course  of  construction  ? — ^Yes.  Have  you 
"  ever  heard  him  give  any  orders  respecting  her  ? — No.  Did  you 
"  say  you  had  seen  him  more  than  once  ?— Yes.  How  oflben  do 
"  you  think  you  have  seen  Mr.  Miller  on  board  the  '  Alexandra '  ? 
"  — It  might  be  three  or  four  times.  That  was  while  she  was  in 
"  course  of  building  in  the  yard  ? — Yes.  When  he  came,  did  he 
"  stay  a  short  or  a  long  time  when  he  was  on  board  ? — Perhaps  he 
'*  would  be  an  hour  or  half  an  hour.  On  board  the  'Alexandra'  ? 
"  — To  and  fro.  Did  you  ever  see  him  go  on  board  any  other 
"  ship  when  he  was  there  ? — I  do  not  recollect  it.  As  to  Mr. 
'*  Bulloch  and  Mr.  Hamilton,  when  they  came  to  the  yard,  how 
'*  did  they  getin? — Through  the  yard  gate.  Who  let  them  in  ? — 
"  Myself,  for  one.  Lord  Chief  Baron. — You  mean  they  got  in 
"  exactly  like  other  people  ? — Yes ;  just  so.  Queen's  Advocate. — 
"  Did  they  have  an  order,  or  did  they  come  in  like  anybody 
"  else? — They  had  an  order  from  one  of  us.  Was  that  the 
"  order  usually  given  to  everybody,  or  was  it  a  particular 
"  order? — No.  What  was  it? — Generally  an  order  for  them 
"  to  go  through,  that  is  all  ? — Was  it  the  usual  or  was  it  a 
"  particular  order  ? — Not  a  particular  order.  Lord  Chief  Baro^i. 
"  — Had  the  order  anything  to  do  with  the  '  Alexandra '  ? — Not 
"  that  I  am  aware  of.  Was  it  merely  to  let  them  into  the  yard  ? 
"  — To  come  into  the  yard.  The  Queen's  Advocate.—When  Mr. 
"  Mann  came,  did  j'ou  see  him  go  on  board  the  '  Alexandra '  in 
"  company  with  Mr.  Bulloch  or  Mr.  Hamilton  at  any  time  ? — No." 
In  his  cross-examination  he  is  asked,  "Let  us  understand 
"  what  you  were  exactly ;  you  were  a  watchman,  were  not  you  ? — 
"  I  was.  You  had  nothing  on  earth  to  do  with  building  ships  ? — 
"  No.  I  believe  your  duty  was  to  stand  at  the  gate  ? — Yes. 
"  And  you  continued  that  duty  until  you  were  discharged  ? — 
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"  Yes.    When  did  Mr.  Miller  discharge  you  ? — I  do  not  know.    Asmvmri, 
"  You  have  not  the  least  notion  when  that  was  ? — No.     That        T-jr' 

"  you  swear  ? — ^Yes.    .You  are  sure  you  were  discharged  ? — Yes.     ^ j^' 

"  You  tell  these  gentlemen  that  you  have  not  the  least  notion 
"  when  ? — ^No.  When,  not  why,  is  my  question  ? — On  the  Thurs- 
"  day,  perhaps  it  might  be.  Last  Thursday,  was  it  ? — No.  When 
"  was  it  that  you  were  discharged  from  Messrs.  Millers'  ? — I  do 
"  not  know.  When  was  it  done? — ^When  I  was  leaving  the 
"  office.  How  long  ago  ? — ^That  makes  all  the  difference  ;  per- 
"  haps  six  weeks.  After  you  left  them,  what  did  you  do  ? — 
"  Nothing  at  all.  And  you  have  been  doing  nothing  ever 
"  since  ? — ^Yes,  I  have  done  something.  What  have  you  been 
"  doing  since  ? — Driving  a  car.'' 

Then  I  pass  over  the  part  of  the  examination  which 
relates  to  hia  communication  with  a  person  named  Barnes, 
and  a  detective  officer,  and  at  page  35  he  is  asked,  "How 
*'  many  months  were  you  there  ? "  that  is  in  the  yard.  "  Twelve 
"  or  fifteen  months.  A  good  many  people  come  to  the  yard 
*  on  business? — ^Yes.  A  great  many  in  the  course  of  the 
"  day  ? — Yes,  they  do.  And  your  place  was  at  the  gate,  not  in 
"  the  yard  among  the  ships,  was  it  ? — No.     In  the  gate  ? — Gene-  ^ 

"  rally.  You  say  you  believe  that  Mr.  Bulloch  came? — Yes. 
"  What  do  you  know  of  Mr.  Bulloch  ;  did  you  ever  see  him ; 
"  how  do  you  know  it  was  Mr.  Bulloch,  the  person  who  came  ? 
"  — He  is  a  little  man.  How  do  you  know  that  it  is  Mr. 
"  Bulloch  ? — I  do  not  know  that  it  is  he.  It  is  easy  to  say 
"  Mr.  Bulloch  came  there  ;  how  do  you  know  it  was  Mr.  Hamil- 
"  ton  came  ? — I  saw  him.  How  do  you  know  him  ? — I  know 
"  him  perfectly  weU.  How  do  you  know  him  ? — I  know  him. 
"  Did  you  ever  speak  to  him  in  your  life  ? — ^Yes.  What  did 
*'  you  say  to  him  ? — I  do  not  know.  You  let  him  through  the 
"  gate  and  out  again,  did  you  ? — ^Yes.  Is  that  what  you  know  * 
"  of  him  ? — Yes.  Is  that  all  you  know  of  him  ? — Not  exactly. 
"  Did  you  ever  speak  to  him  except  when  letting  him  through 
"  the  gate  and  out  again  ?— I  have  at  other  times.  When  you 
"  went  into  their  service  as  watchman,  had  you  been  in  the 
"  police  force? — I  had.  How  long  had  you  been  out  of  the 
"  police  force  when  you  went  as  watchman? — I  cannot  say. 
"  Have  you  got  the  least  notion  ? — No.  Not  the  least  ? — No. 
*'  Several  years? — No.  Several  months? — Perhaps  18  months, 
"  as  near  as  I  can  state."  In  his  re-examination  he  says,  "  You 
"  mentioned  a  person  of  the  name  of  Bulloch ;  was  he  called 
"  *  Bulloch '  in  your  hearing  whenever  he  was  spoken  of? — I 
"  cannot  say.  Did  you  ever  hear  him  called  by  his  name  ?— 
"  I  do  not  know.  Did  persons  give  any  name  when  they  entered 
"  the  gate  at  your  master's  building  yard  ? — Yes.  Did  you  take 
"  their  names? — Sometimes  they  might  and  sometimes  they 
'*  might  not.  Sometimes  the  names  were  taken  ? — Yes,  some  of 
"  them.  While  you  held  your  place,  was  any  name  given  by 
**  this  person  whose  name  you  say  was  Bulloch? — Mr,  Karslake. 
"  — ^What  do  you  mean  by  that? — Mr.  Attorney  General. — 
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Ajwjumbnt.    "  Given  by  Mr.  Bnlloch ? "    The  witness  says  no.     "Am  I  to 
2iidir        "  understand  that  Mr.  Bulloch  never  did  to  you  give  a  name  ? — 

^ f^"      "  No.     Are  you  sure  that  he  came  with  Mr.  Hamilton  ? — I  have 

"  seen  him  with  Mr.  Hamilton.''  He  describes  Mr.  BuUoeh  as 
being  a  little  man  with  dark  whiskers  and  beard,  and  he  says  that 
he  cannot  speak  to  his  dress. 

As  to  the  matter  about  Bulloch,  though  it  is  a  small  part 
of  the  case,  it  is  singular  that  having  caUed  this  witness  Acton, 
who  said  that  he  could  not  speak  from  any  knowledge  as 
to  his  name  being  Bulloch,  but  describing  the  appearance 
of  the  person  called  Bulloch,  they  at  a  later  stage  of  the 
trial  produced  a  gentleman  called  Clarence  Randolph  Yonge, 
who  was  perfectly  familiar  with  Bulloch,  who  was  not  asked 
the  question  at  all  what  was  Bulloch's  appearance,  even  if 
that  were  a  satisfactory  way  of  identifying  the  person  spoken 
of  The  question  was  not  put  to  him  in  any  shape  or  form. 
Bat  Acton  is  not  done  with,  because  your  Lordships  will  find 
that  he  was  recalled  at  page  113,  there  having  been  consi- 
derable controversy  in  the  meantime  as  to  whether  Acton 
could  be  asked  if  he  heard  Mr.  Miller  say  anything  as  to  the 
destination  of  the  "  Alexandra,"  or  as  to  the  character  of  the  ship. 

With  regard  to  her  destination,  he  is  recalled  at  page  113,  and 
the  Attorney  General  asks  him,  "  You  told  us  yesterday  that  you 
"  were  employed  in  the  building  yard  of  Mr.  Miller,  of  Liverpool, 
"  while  the  '  Alexandra  '  was  being  built  or  was  on  the  stocks  ? — 
^  Yes.  During  the  time  you  were  there,  did  you  ever  hear  the 
"  elder  Mr.  Miller  speak  of  the  '  Alexandra/  or  describe  her  as  a 
"  vessel  of  any  particular  class  or  kind  V — He  said,  "No."  The 
Crown  thought  that  he  was  going  to  give  an  important 
statement,  but  it  turned  out  that  he  had  never  heard  anything 
of  the  sort.  I  must  anticipate  what  your  Lordships  will  find 
in  another  witness's  evidence  in  order  to  explain  what  is 
stated  by  Acton.  Your  Lordships  will  find  that  side  by  side 
with  the  "  Alexandra "  there  was  being  built  a  steam  vessel 
called  the  "  Phantom,"  which  was  being  built  for  the  Confederate 
States  ;  1  have  not  the  least  idea  what  particular  employment 
she  was  to  be  used  in ;  but  no  person  suggested  that  there  was 
any  illegality  about  her.  She  was  built  as  a  common  ship,  and 
no  one  suggested  that  there  was  any  illegality  in  her  building. 
If  it  be  true  that  Mr.  Hamilton  was  a  person  engaging  himself 
in  and  occupying  himself  about  business  connected  with  the 
Confederate  States,  of  course  nothing  could  be  more  natural 
than  that  he  should  go  into  that  yard,  where  a  boat  like  the 
"  Phantom  "  was  building  side  by  side  with  the  "  Alexandra,'^ 
and  look  about  and  see  both  the  vessels ;  but  all  that  Acton  could 
say  was,  that  he  had  seen  Mr.  Hamilton,  and  that  he  had  seen 
the  person  he  called  Bulloch,  and  that  they  walked  about  the 
yard  and  looked  at  the  vessels  building.  That  is  the  whole 
of  the  evidence  so  far  as  Acton  is  concerned. 

Mr,  Baron  BramweU. — Are  you  contending  now  that  there 
was  no  sufficient  evidence, — I  mean  no  strong  evidence,  that  the 
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vessel  was  intended  for  the  Confederate  States  at  all,  armed  or    Akqument. 
unarmed  ?  

Sir  Hugh  Cairns, — I  am  contending  that  the  verdict  was  not       ° f*^* 

against  evidence,  supposing  the  verdict  to  have  proceeded  upon 
that  ground. 

Mr.  Baron  Bramwell — Suppose  the  jury  said,  in  their  own 
minds,  WeU,  we  think  she  is  meant  to  be  armed  or  equipped 
for  warlike  purposes,  but  we  are  not  satisfied  that  she  is  intended 
for  the  Confederates.  You  say  that  that  would  not  have  been  a 
verdict  against  evidence  ? 

Sir  Hugh  Caiims, — Yes ;  we  cannot  tell  what  was  passing  in 
the  minds  of  the  jury  ;  they  might  have  proceeded  in  their  own 
minds,  either  upon  the  first  groimd,  or  the  second,  or  both  ;  they 
might  have  virtually  found  for  the  claimants,  that  the  ship  was 
neither  equipped  nor  intended  to  be  equipped  in  a  warlike  manner  ; 
they  might  have  found  for  the  claimants,  that  she  was  not  in- 
tended to  be  used  in  the  service  of  the  Confederate  States,  to 
cruize  or  commit  hostilities  against  the  United  States  ;  they 
might  have  determined  either  or  both  those  things  in  favour  of 
the  claimants,  but  we  are  challenged  by  this  rule  virtually  to 
meet  the  Crown  on  both  parts  of  the  case. 

Now  Barnes,  whose  evidence  is  at  page  36,  is  the  second  of 
those  workmen.  He  also  is  a  workman  who  had  ceased  to  be  in 
Messrs.  Miller's  employment.  He  is  asked,  "  When  did  you  go 
"  into  Miller's  employment."  He  says,  "  It  is  turned  four  years 
"  since  first  I  went  into  their  employment.''  He  says  he  left 
them  nearly  three  months  ago  ;  that  he  got  a  sup  of  drink  and 
went  away  fi-ora  his  work.  He  says  that  he  recollects  a  ship 
called  the  "  Oreto,"  that  she  was  built  by  Messrs.  Miller.  He  is 
asked,  "  How  long  ago  is  that  ? — I  think  it  would  be  about  16 
"  months  since  she  went  away.  Was  she  launched  about  16 
"  months  ago  ? — Yes,  I  think  so  ;  I  am  not  exactly  sure."  He 
says  that  he  recollects  two  gunboats,  called  the  "  Penguin "  and 
the  "  Steady,"  being  built  in  Messrs.  Miller's  yard.  Then  he  says 
that  was  about  three  years  ago.  Then  he  says,  "  At  dinner  time 
"  and  breakfast  time  I  used  to  go  about  and  have  a  look  at  them. 
"  I  used  to  go  on  board  sometimes." 

Mr,  Baron  Pigott. — ^Are  we  to  understand  that  you  are  con- 
tending that  there  was  evidence  to  justify  the  verdict  in  either 
view  of  your  argument  as  to  the  meaning  of  the  7th  section  of 
the  Act? 

Sir  Hugh  Cairns. — Quite  so,  my  Lord. 

Mr.  Baron  Bramwell, — As  I  understand  further  (I  do  not 
know  whether  it  is  so),  you  say,  that  if  the  jury  had  turned 
round  and  said  (supposing  they  had  given,  or  had  been  obliged 
to  give,  a  reason  for  their  verdict),  that  they  found  for  the 
claimants  on  the  ground  that  they  were  not  satisfied  that  this 
vessel  was  for  the  Confederates  at  all,  it  would  not  have  been  a 
verdict  against  evidence. 

Sir  Hugh  Cairns, — Just  so. 

Lord  Chief  Baron, — It  is  open  to  you  to  make  that  contention, 
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Abguvent.    but  I  never,  that  I  am  aware  of,  raised  the  qaestion  in  my  sum- 
TT-        ming  up,  that  it  was  intended  for  the  Confederate  States.     I 

° j^'     think  you  will  find,  in  the  way  I  put  it,  that  there  was  nothing 

at  all  in  any  way  pointing  to  that. 

Mr.  Attorney  Oeneral, — That  is  so,  my  Lord  ;  and  it  is  one  of 
the  grounds  of  our  present  rule, 

iZrd  Chief  Baron, — I  did  not  raise  the  question  as  not  being 
material.  The  point  I  put  to  the  jury  was  this, — Do  you  believe 
that  there  was  any  intention  of  doing  the  act  quite  apart  from 
the  intent  ?  Was  there  an  intention  to  do  that,  a  coramenoement 
of  that  which,  when  perfected,  would  be  either  a  fitting  or  fur- 
nishing or  equipping  or  arming  of  the  vessel — ^no  matter  with 
what  intent — ^to  go  against  anybody  ?  Would  it  be,  in  that  con- 
dition, so  as  to  be  (taking  a  reasonable  view  of  it)  within  the 
meaning  of  the  words — equipped,  or  fitted  out,  or  furnished,  or 
armed  ?  Because,  if  it  were  so,  it  is  a  matter  of  perfect  indiifer- 
enoe  whether  it  was  for  the  Confederate  States  or  not 

Sir  Hugh  Cairns. — Quite  so.  I  took  leave  to  say,  in  ap- 
proaching the  second  part  of  the  case,  that  it  became  altogether 
immaterial  if  we  were  right  upon  the  first  part  of  the  case.  But 
we  certainly  conducted  the  case  at  the  trial  upon  the  assumption 
that  we  might  succeed  upon  both  parts  of  the  case  if  necessary, 
or  upon  either  part  of  the  case.  And  it  is  with  that  view,  I 
being  in  this  difficulty,  that  of  course  we  have  not  the  slightest 
idea  of  what  case  the  Crown  may  make  when  they  come  to  be 
heard  before  your  Lordships  now  upon  the  rule  which  they  have 
obtained,  which  alleges  that  the  verdict  is  against  evidence, 
that  I  desire  to  ask  your  Lordships  to  consider  how  the  evidence 
stands  upon  this  point.  I  wiU  take  leave  afterwards  to  apply  it, 
so  far  as  is  in  my  power,  to  the  charge  of  the  learned  Chief 
Baron. 

Mr,  Baron  Bra/mwell. — I  take  it  that  your  opponents,  in  order 
to  entitle  themselves  to  a  new  trial  on  the  ground  that  the 
verdict  was  against  evidence,  must  show  that  it  was  against 
evidence  upon  every  one  of  the  points  necessary  for  them  to 
establish. 

Sir  Hugh  Cairns. — So  I  should  expect.  That  is  a  question 
wholly  distinct  from  the  ruling  of  the  Lord  Chief  Baron.  They 
must,  in  order  to  maintain  that  the  verdict  was  against  evidence, 
assume  that  the  direction  was  correct,  because  otherwise  there 
would  be  no  occasion  to  go  upon  this  ground  at  all,  and  therefore 
it  was  that  I  was  endeavouring  to  pursue  the  line  which  I  am 
glad  to  find  your  Lordship  thiiiis  the  correct  one. 

Mr,  Baron  Brmnwell — Let  me  see  if  I  appreciate  this  rightly. 
Do  I  rightly  Understand  you  to  say  that  there  must  have  been 
an  intent  on  the  part  of  the  builder  that  the  vessel  should  be 
armed  and  used  ? 

Sir  Hugh  Cai/ms. — ^By  the  one  belligerent  to  cruise  against 
the  other? 

Mr.  Baron  Bramwell, — ^Yes. 

S'i/r  Hugh  Ooim^.— No,  my  Lord,  I  should  rather  say  the  con- 
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tiaiy.     What  I  took  leave  to  submit  to  your  Lordsldps  with    Abouhbnt. 
reference  to  this  part  of  the  case  was  this :  following  the  words        TT" 

of  the  late  Attorney  General,  that  the  intent  must  be  a  practical        f^" 

intent,  that  is  to  say,  an  intent  entertained  by  some  person 
who  has  the  powOT  to  put  that  intent  into  execution,  and  then 
applying  that  to  your  Lordship's  question  as  to  the  case  of  a 
builder,  I  take  it  to  be  clear  that  if  I  order  a  builder  to  build  a 
ship  for  me,  what  he  may  intend  about  that  ship  has  nothing  to 
say  to  the  question— he  is  not  a  person  who  can  entertain  a 
practical  intent  within  the  meaning  of  that  definition. 

Mr.  Barton  BramwelL — I  wiU  tell  you  what  is  in  my  mind.  I 
only  want  to  see  what  your  understanding  about  it  is.  Sup- 
posing a  man  gives  an  order  to  a  builder  to  build  a  ship,  and 
says.  All  I  require  is  that  you  should  build  her,  fit  her,  equip  her, 
arm  her,  and  deliver  her  to  me ;  thebuilder  would  say,  I  had  no 
other  intent  than  to  build  the  ship  and  make  a  profit  on  the 
transaction ;  that  was  my  intent.  But  suppose  it  manifestly 
appears  that  the  person  who  gave  the  order,  and  who  got  the 
vessel,  intended  directly  to  use  her  to  cruize  and  commit  hostilities 
against  some  person  within  the  Act  of  Parliament,  would  you 
say  the  ship  could  be  seized  or  not  before  she  was  completed,  and 
before  any  property  passed  from  the  builder  to  the  purchaser  ? 

Sir  Hugh  Caima. — What  I  should  say  is,  that  the  question 
there  would  become  the  intent  of  the  person  who  gave  the 
order;  that  in  that  case  the  intent  of  the  builder  would  be 
quite  immaterial;  but  in  order  to  explain  what  I  wish  to 
submit  to  your  Lordships,  suppose  this  case — suppose,  first, 
that  a  man  orders  a  ship;  that  the  ship  is  to  be  built  in 
a  particular  way,  of  a  particular  construction,  and  if  you 
like,  of  a  warlike  character.  The  builder  received  those  orders, 
and  the  builder  choses  to  say,  I  have  no  doubt  whatever 
that  the  ship  is  intended  to  be  employed  in  a  particular  way,  and 
I  proceed  throughout  the  building  of  her  with  a  full  understand- 
ing on  my  part  that  she  is  to  be  so  employed.  I  say  the  builder 
may  be  right  or  wrong  in  what  he  speculates  upon  and  conjec- 
tures, but  the  state  of  his  mind  upon  the  subject  is  irrelevant ;  it 
is  not  the  point ;  he  may  be  perfectly  accurate  or  inaccurate ; 
that  is  not  the  point  we  must  go  to;  we  must  endeavour  to  ascer- 
tain the  mind  of  the  man  who  has  the  power  to  carry  the  object 
of  his  mind  into  execution ;  that  is  not  the  builder.  That  is 
all  my  observation  went  to.  A  very  difiScult  question  might 
arise,  which  I  do  not  believe  arises  in  this  case — a  question  of  this 
kind. — A  person  orders  a  ship  to  be  built,  such  person  having  the 
mind  to  employ  the  ship  in  the  service  of  one  belligerent  to 
cruize  against  the  other — the  builder  is  entirely  ignorant  of 
that  intent,  knows  nothing  about  it,  and  thinks  nothing  about 
it,  and  the  property  in  the  ship  up  to  a  late  stage  in  its 
construction  is  still  in  the  builder;  the  question  is,  whether 
.the  intent  of  the  person  who  put  the  builder  into  motion 
can  lead  to  the  forfeiture  of  that  which  is  the  property,  not 
of  the  person  who  gave  the  order,  but  of  the  builder  who  has 
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Argumskt.    not  yet  given  up  the  ship.     If  that  qnestion  were  put  to  me  by 
2iiTDa        ^^®  ^^  y^^^  Lordships,  the  answer  I  should  humbly  give  would 

*     be  (though  not  arising  in  the  present  case),  that  it  would  not 

'  lead  to  forfeiture,  that  the  builder  would  have  up  to  the  very  last 

moment  a  locus  j)enitenticB,  and  that  he  might  say,  I  have  dis- 

X  covered  what  I  never  thought  of  before,  for  what  purpose  they 

are  going  to  use  this  ship,  and  I  will  not  fulfil  the  contract,  and 

will  not  hand  it  over. 

Mr.  Baron  Brumwell — There  seems  to  be  considerable  diffi- 
culty in  the  matter,  because  as  I  understand,  whenever  an  offence 
is  committed  by  a  person  against  this  seventh  section,  then  the 
ship  is  forfeited.  In  the  case  you  put  of  an  innocent  builder  and 
a  guilty  orderer,  the  guilty  orderer  would  be  guilty  within  the 
Act,  because  he  would  be  the  person  who  procured  the  fitting 
out  with  intent.  Therefore,  though  it  might  be  that  you  could 
not  maintain  an  indictment  against  the  builder,  still  the  ship 
would  be  forfeited.  There  is  enough  in  this  case,  without  em- 
barrassing it  with  further  questions ;  but  I  want  to  appreciate 
the  ground  which  you  take. 

Sir  Hugh  Cairns. — It  is  absurd  for  me  to  be  presenting  views 
of  a  case  that  does  not  arise  ;  but  I  should  say  in  that  case,  the 
person  who  procured  the  act  to  be  done  would  be  subject  to  an 
indictment,  but  that  the  property  would  remain  in  the  builder. 
The  builder  would  be  innocent ;  he  would  have  a  locus  peni- 
tentice,  and  an  opportunity  of  delivering  up  the  ship,  and  there 
would  be  no  forfeiture. 

Mr.  Baron  Bramwell.—li  you  say  it  does  not  arise,  it  must 
be  upon  the  assumption  that  if  the  intent  can  be  brought  home 
to  any  one  of  those  persons,  either  the  builder  or  Bulloch,  it 
would  be  sufficient. 

Sir  Hugh  Cairns. — ^To  that  I  should  answer  in  the  same  way. 
If  it  be  proved  that  Bulloch  was  the  person  who  had  the  con- 
trol of  the  ship,  the  ordering  of  the  ship,  and  that  he  intended 
to  use  the  ship  in  a  particular  way  that  might  lead  to  the  for- 
feiture of  the  ship  which  is  thus  proved  to  be  under  his  control 
and  direction,  that  may  be  so  ;  but  your  Lordship  has  now 
referred  to  certain  considerations  which  fortify,  I  take  leave  to 
say,  immensely  what  I  ventui-ed  to  submit  to  your  Lordships  at 
the  outset,  namely,  how  extremely  important  it  is  that  it  should 
be  definitely  fixed  and  definitely  alleged  and  proved  whose  is  the 
intent  which  is  said  to  lead  to  the  forfeiture,  because  otherwise 
we  are  floating  about  in  perfect  obscurity,  I  took  leave  at  the 
trial  to  object  to  the  learned  Attorney  General,  never  condescen- 
ding upon  any  name  in  particular,  but  leaving  the  forfeiture  to- 
be  sought  for  wherever  it  could  be  found.  I  say  we  ought  to  be 
told  who  is  the  person  in  particular  who  is  said  to  have  had  the 
control  of  the  ship,  and  to  have  harboured  the  design. 

I  was  calling  your  Lordships'  attention  to  Barnes's  evidence, 
which  I  now  proceed  with ;  at  page  37  he  says  he  recollects 
the  screw  steamer,  the  "  Alexandra"  being  built  in  Messrs. 
Miller  s  yard  ;   that  at  dinner  time  and  breakfast  time  he 
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frequently  went  over  her  while  tshe  was  buildini;- ;   tliat  she  wa8   AiiouiiKsr. 

like  the  other  gunboats,  only  smaller ;  that  she  was  like  the        

"  Oreto,"    only   smaller;    that  he  recollected   during  the   time     ^°^y- 
the    "Alexandra"    was   being  built,    Captain    Tessier    coming 
to   the  yard.    He  is  asked   "  Who  was  he  ? "    He   says,    "  I 
"  believe  he  was  the  captain  of  the  '  Phantom:'  "     This  is  what 
led  me  to  make  the  observation  I  did  as  to  the  "  Phantom."    I 
sjiid  I  would  assume  it  was  proved  that  Captain  Tessier  was  in 
communication,  either  directly  or  indirectly,  with  the  Confedemto 
States  ;   and  here  it   appears  that  the  "  Phantom,"   a  ship  of 
which  he  is  the  captain,  is  building.     I  care  not  what  conclusion 
you  draw  from  that:     That  accounts  very  satisfactorily  for  the 
circumstance    of  his  being  in  Messiu   Miller  a    yard.      "  What 
"  was  the  '  Phantom  ? ' — She  was  a  steel  boat.     Was  she  both 
"steel  and   steam?" — Yes.     Where   was  the  'Phantom'  being 
"  built  ? — In  Messrs.  Miller's  yard.     Was  the  '  Alexandra '  being 
"  built  at  the  same  time    as  the  '  Phantom  if' — Yes.     And  when 
"  Capt-ain  Tessier  came,  what  did  he  do ;  what  vessels  did  he 
"  look  at  ? — He  merely  used  to  go  round  and  have  a  look ;  be 
"  never  took  so  much  notice  of  the  gunboat,  at  least  of  the 
"  'Alexandra,'  as  he  did  of  the  'Phantom.'     Did  he  take  notice 
"  of  the  'Alexandra'? — Yes,  just  looking  round  her;  I  never 
"  saw  him  give  any  instructions.     You  never  saw  him  give  any 
"  instructions  about  the  '  Alexandm '  ?  — No.     Have  you  heard 
"  him  give  instructions  about  the  '  Phantom  '  ? — No,  I  never  did. 
"  Which  were  the  vessels  he  Avent  to  look  at  when  he  came  into 
"  the   yard  ? — Chiefly  the    ,  Phantom.'      Was  there   any   other 
'*  vessel  that  he  looked  at  ?— Yes,  the  '  Alexandra,'  he  used  chiefly 
"  to  go  round  and  have  a  look.     Did  you  know  of  his  going 
^  round  and  looking  at  other  vessels  besides  the*  Phantom'  and 
"  *  Alexandrji  '  ? — Yes,  he  used  to  go  round  and  look  at  them  all." 
Your    Lordships    cannot    fail    to   observe    that   the    Crown 
throughout  this  examination  expected  a  diflTerent  answer  to  eveiy 
one   of    their   questions;    they   expected    the    witness   to    say 
that  he  went  to   look  at  no   vessel  but   the   'Alexandra,'   or 
chiefly  at  her,  and   that  he  was  not  in  the  habit  of  looking 
beyond  her  or  going  about  the  yard  and  looking  at  other  vessels. 
"  Have  you  heard  him  giving  directions  about  the  *  Phantom  ?' 
"  do  you  say  or  noti? — I  am  not  certjiin.     Do  you  know  Mr. 
"  Speers  ? — Yes.     Who  is  Mr.  Speers  ? — Mr.   Speers  is  Messrs. 
"  Fawcett,  Preston,  and  Company's  overlooker."    He  says  that  he 
knows  hhn.    He  has  known  him  ever  since  he  first  went  to  work 
for  Messrs.  Miller.    "  Messrs.  Fawcett,  Preston,  and  Company  are 
"  engineers,  are  they  not  ? — Yes.   When  Speers  came  to  your  yard, 
"  what  used  ho  to  do  ?    He  seldom  used  to  come  unless  they  were 
"  boring  the  stemposts  for  the  screw  ;  he  used  to  superintend  that. 
"  What  vessel  ?— In  both  the  '  Phantom '  and  the  '  Alexandi\i.' " 
He  says  that  the  men  were  boring  out  the  stemposts   of  the 
'  Alexandra' ;  that  he  saw  them  doing  it  Then  he  is  asked, «'  What 
'*  were  they  boring  out  those  stemposts  in  the  '  Alexandra'  for  ? 
"  — For  the  screw  shaft  to  work."   Then  he  says  that  he  was  led 
834*1.  If 
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Aroumekt.    to  understand  that  Messrs.  Fawcett,  Preston,  and  Company  fur- 

nislied  the  machinery  for  the  "  Alexandra ;"  that  Speers,  their 

2nd  Day,  foreman,  used  to  superintend  the  boring  ;  that  it  was  Messrs. 
Fawcett,  Preston,  and  Company's  men  who  were  there  in  both 
the  "  Alexandra  "  and  the  "  Phantom  f  that  they  bored  out  both 
those  vessels.  Then  he  is  asked,  "  What  was  brouglit  there  to  be 
"  put  into  the  '  Alexandra '  ?  He  says,  '*  I  did  not  see  anything 
"  brought  there,  only  the  boilers.  Who  brought  the  boilers  ? — 1 
"  cannot  say  who  brought  them.  Where  were  they  put  on  board 
*'  the  'Alexandra '  ? — In  the  dock  ;  I  did  not  see  them  put  on 
"  board ;  I  saw  them  after  they  were  in.  In  the '  Alexandra '  ? — 
*'  Yes.  Where  was  it  that  you  saw  them  in  the  '  Alexandra '  ? — 
"  In  Toxteth  Dock."  Then  he  says  that  Messrs.  Fawcett  and 
Preston's  boiler  makers  were  there ;  that  was  about  the  boilers. 
He  has  seen  Speers  there  too.  He  recollects  the  *  Alexandra ' 
being  launched  in  March  last.  He  knows  Mr.  Mann,  whom  he 
describes  ;  and  then  on  cross-examination  he  says,  at  the  top  of 
page  39,  that  he  had  nothing  in  the  world  himself  to  do  with  the 
ship  building.  He  is  asked,  "  How  long  had  you  been  there  ? — 
"  About  four  years  altogether."  Then  he  says  whose  works  he 
had  been  employed  in  since  he  left  them ;  and  about  the  middle 
of  the  page  he  is  asked,  "  What  vessels  were  building  in  the  yard 
"  at  the  time  that  the  '  Alexandra  '  was  built  f  He  says  "  There 
"  was  one  called  the  '  Huddersfield.'  What  sort  of  vessel  is 
"  that  ? — She  is  an  iron  boat.  Lord  Chief  Baron. — How  many 
"  vessels  were  in  coui-se  of  building  in  the  yard  altogether  ? — 
"  Four.  Mr.  Mellisk— The  '  Huddersfield '  ?— Yes,  the  *  Hud- 
*'  'dersfield,'  the  '  Alexandra,'  and  the  *  Phantom.'  "  Then  he  is 
asked,  "  What  sort  of  a  boat  is  the  *  Phantom '? —  She  is  a  steel 
"  boat.  Is  she  a  gunboat  ? — No,  not  that  I  know  of.  Is  she 
"  a  merchant  vessel  ? — She  is  like  a  merchant  vessel."  So  much 
therefore  for  Barnes,  who  I  think  your  Lordships  will  be  of 
opinion  has  not  carried  the  case  much  further.  The  only  person 
he  says  he  saw  in  the  neighbourhood  even  of  the  ship  was 
Captain  Tessier,  who  was  the  captain  of  the  vessel  that  was 
building  side  by  side  with  the  '  Alexandra,'  and  who  was 
naturally  there  looking  after  his  own  vessel,  the  machinery  of 
which  Messrs.  Fawcett,  Preston,  and  Co.  were  putting  in,  as  to 
which  there  was  no  dispute. 

Then  the  third  witness  of  this  kind  and  the  fourth  are  those 
witnesses  whose  evidence  I  have  already  read  to  your  Lordships, 
and  therefore  I  need  not  repeat  it ;  I  mean  Robinson,  the  joiner, 
at  page  40,  and  Carter,  the  joiner,  at  page  41 ;  they  were  joiners 
employed,  your  Lordships  will  remember,  in  the  works  of  Messrs. 
Fawcett,  Preston,  and  Co.  Their  evidence  went  entirely  to  endea- 
vour to  make  out  a  connexion  between  the  guns  and  the  "  Alex- 
"  andra,"  which  I  have  already  observed  upon  in  the  course  of 
what  I  have  read  of  their  evidence.  Your  Lordships  will  remember 
they  said  that  the  machinery  for  the  "  Alexandra "  was  pre- 
paring in  the  works  of  Messra.  Fawcett  and  Company,  but  the 
machinery  for  the  '^  Phantom  "  was  preparing  there  too ;  and  if 
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16  be  the  case  that  Mr.  Hamilton  was  a  person  who  in  any  way    Abotuikkt. 
was  interested  about  the  "  Phantom,"  whether  in  connexion  with        """ 

Captain  Tessier  or  not,  nothing  would  be  more  natural  than  that       ^ ^^* 

he  should  be  in  the  works  of  Messrs.  Fawcett,  Preston,  and  Com- 
pany looking  at  the  machinery  being  made  for  both. 

The  fifth  witness  (Robinson  and  Carter  being  the  third  and 
fourth)  would  be  Hodgson,  the  packer,  to  whose  evidence  in 
part  I  have  referred  on  the  subject  of  the  guns,  but  who  also 
says  something  in  addition  to  what  he  says  about  the  guns. 
His  evidence  begins  at  page  48,  but  the  passage  which  I  will 
refer  to  in  addition  to  what  I  have  read  already,  is  at  page  66. 
He  is  asked  this  question,  "  You  have  already  said  with  respect 
"  to  the  machinery,  of  the  bolts  and  the  clenches,  that  a  number 
**  was  given? — ^No,  only  the  quality.  I  am  not  sure  you  under- 
"  stand  my  question ;  did  you  not  state  with  respect  to  the 
"  machinery,  which  to  your  knowledge  was  taken  on  board  the 
"  '  Alexandra/  and  the  clenches,  and  the  bolts,  that  they  were 
"  made  by  a  particular  number  ? — ^Yes.  What  was  the  number  ? 
"  — 2,209.  Did  you  ever  see  Mr.  Hamilton  inspecting  that 
**  machinery  while  it  was  being  made  ? — ^Yes,  I  have  seen  him 
"  inspecting  it.  Do  you  remember  the  night  before  the 
"  '  Alexandra  '  was  seized  ? — Yes.  Were  any  orders  given  by 
"  Mr.  Speers  that  night  for  sending  anything  on  board  her  ? — 
"  Yes ;  nothing  more  was  to  be  done.  Was  that  after  the 
"  seizure?  —  Yes,  Do  you  recollect  any  orders  given  before 
*'  which  were  counteimanded  by  that  order  ?  were  any 
"  orders  given  before  the  seizure  to  take  anything  down  to 
"  the  ship? — 'They  came  down  from  the  workshops  to  the 
"  packing  room.  What  were  they  ? — ^Eccentric  pump  buckets 
"  and  bright  work.  Those  were  to  have  been  put  on  board,  ^ 
"  but  were  stopped?  —  No;  they  were  in  the  packing 
"  room,  and  were  to  go  down  in  the  morning  when  she  was 
"  seized.  Do  you  recollect  anything  being  done  for  a  ship  called 
"  the  'Oreto'  previously? — I  cannot  say  anything  about  that, 
"  because  I  was  not  in  the  packing  room  at  that  time.  Do  you 
"  remember  the*  time  that  it  was  talked  about  ? — Yes.  At  that 
"  time  were  you  sent  to  carry  letters  ? — Yes.  To  what  firm? — 
'*  To  firms  all  over  Liverpool  Among  others,  did  you  cany  any 
*"  from  Fawcett  and  Company  to  a  firm  named  Fraser,  Trenholm, 
"  and  Company  ? — Several."  This  was  at  the  time  the  "  Oreto  " 
sailed,  a  time  very  long  anterior  to  the  seizure  of  the  "  Alexandra." 
**  Was  the  communication  jfrequent  between  those  two  fiims? 
"  — ^Yes.  And  you  often  had  to  carry  those  letters? — Yes, 
"  very  often.  Do  you  recollect  the  time  when  the  'Oreto" 
"  sailed  ? — ^Yes.  Do  you  recollect  being  sent  out  with  any  notes 
"  the  evening  before  ? — ^Yes.  Were  there  two  notes  ? — ^Yes. 
"  Where  were  they  sent  ? — One  to  Fraser,  Trenholm,  and  Co., 
*'  and  the  other  to  the  Dock  Company  at  the  Quay.  Did  you 
"  hear  either  of  those  notes  read  by  either  of  the  persons  to 
'*  whom  they  were  delivered? — Yes,  at  the  Dock  Company's 
"  oflice  I  did."    But  of  course  he  does  not  give  evidence  of  what 
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AiiouMENT.  it  was.  He  says,  that  the  **  Oreto  "  sailed  the  next  day.  Then 
-"~"  he  is  asked,  '*  .Did  you  see  whether  any  members  of  the  iirm  of 
2ndDay.  «  Fawcett  and  Company  were  on  board  of  her  ? — No,  I  was  not 
"  there  when  they  started."  I  do  not  know  that  I  need  trouble 
your  Lordships  by  readuig  his  cross-examination,  in  which  he 
says  that  he  was  discharged  on  the  allegation  of  drunkenness, 
but  that  that  was  not  a  proper  accusation  to  make  against  him  ; 
he  says  that  his  only  business  in  the  machinery  room  was  to 
wait  when  he  was  sent  there  for  machinery,  and  to  see  if  it  was 
ready. 

[The  Court  adjouinied  for  a  ahoH  timcl 

Sir  Hugh  Cairns. — Now,  my  Lords,  let  me  sum  up  what  seems 
to  be  the  elfect  of  the  evidence  of  these  five  workmen  upon  the 
part  of  the  case  which  I  am  now  considering.     Assuming  it  to 
be  proved  by  other  evidence,  that  Captain  Tessier,  Mr.  Hamilton, 
and  Captain  Bulloch  are  biought  in  some  way  into  coimexion 
with  the  Confederate  Government  through  the  house  of  Fraser, 
Trenholm,  and  Company ;  is  there  in  the  evidence  of  these  five 
workmen  which  I  have  given  your  Lordships,  any  sort  of  con- 
nexion proved  between  them  and  the  "  Alexandra  "  which  would 
enable  any  Court  or  any  jury  to  conclude  that  they  were  persons 
in  any  way  having  a  control  over  the  "  Alexandra,"  or  having 
any  share  in  the  control  or  ordering  of  the  "  Alexandra's  "  move- 
ments ?     What  does  the  evidence  amount  to  ?     That  having  a 
perfectly  good  reason  for  being  present  in  the  dock  or  in  the 
shipbuilding  yard,  for  the   puqwse  of  superintending  the  pre- 
paration  of  the   "  Phantom,"   which  clearly  was  a  ship   tliey 
were   connected  with,  the  "  Alexandra "  happened  to  be  beside 
her,  and  that  they  are  seen  looking  at  the  one  as  well  as  at 
the  other,  and  that  there  being  engines  building  in  the  works 
of    Messra.    Fawcett,   Preston,   and    Company,    Mr.   Hamilton 
is  found  in  the  works  of  Messrs.  Fawcett,  Preston  and  Coin- 
pany,  looking,  as  the  witness  says,  not  more  at  the  one  than 
at  the   other.     I   apprehend    it    would   be    absurd    to   say   aa 
much  as  this,  that  this  is  evidence  that  would  justify  the  con- 
clusion, but  that  is  not  what  I  have  to  argue  here.     What  I 

have  to  argue  is,  were  the  jury  upon  that  evidence  bound  to 
come  to  a  conclusion  different  from  that  at  which  they  arrived, 
and  is  the  verdict  they  came  to  against  the  evidence,  or  against 
the  weight  of  evidence  ? 

I  may  be  allowed  to  say  with  regard  to  the  five  witnesses,  that 
the  negative  aspect  of  their  evidence  must  be  looked  at.  The 
Crown  had  the  singular  advantage  of  getting  five  workmen  who 
had  been  employed  during  the  bmlding  of  the  ship,  iuid  who  were 
acquainted  with  all  that  had  been  done  and  said  about  her  and 
her  machinery ;  that  was  a  great  advantage  which  the  Crown  had, 
and  it  is  a  singular  thing,  and  a  thing  that  could  not  help  im- 
pressing the  minds  of  the  jury,  to  find  that  where  tlie  Crown  had 
the  command  of  five  witnesses  of  that  kind  who  were  willing  to 
come  forward  and  do  some  service  in  behalf  of  those  who  caUed 
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them,  daring  the  whole  of  their  experience  of  the  shipbuilding   Abgumbnt. 
yards  or  the  works,  there  is  no  thing  which  they  can  put  their  finger        "^ 
upon,  or  state  as  something  said  or  done,  that  woxild  connect  the      ^°     ^^' 
"  Alexandra "  with  either  the  Confederate  States  or  those  con- 
cerned for  the  Confederate  States.   So  much  for  the  five  workmen. 
j  Now  I  come  to  the  two  witnesses  whom  I  call  spies  and  in- 

I  formers,  and  there  will  be  a  negative  aspect  of  their  evidence 

j  also,  as  well  as  an  affirmative  one.     The  fii-st  of  them  was  George 

I  Temple  Chapman,  whose  evidence  is  at  page  1 07.     He  says  he 

is  not  a  lieutenant  in  the  Navy  of  the  United  States ;  that  he 
has  no  profession ;  he  belongs  to  the  United  States,  and  lately 
i  came  to  England,  about  four  months  «igo ;  he  was  in  Liverpool 

I  about  two  months  ago.     At  that  time  he  says  he  wished  to  see 

Captain  Bulloch.  At  the  top  of  page  108,  he  says  he  went  to 
the  office  of  Fraser,  Trenholm,  and  Company,  at  Liverpool,  to  see 
Captain  Bulloch.  Bulloch  was  a  person  he  had  been  acquainted 
with  in  America.  The  date  at  which  he  says  he  went  to  the 
office  of  Fraser,  Trenholm,  and  Company  in  Liverpool  was  about 
the  1st  of  April.  Let  me  advert  to  that  date  for  a  moment.  I 
called  your  Lordships'  attention,  when  I  refeired  to  the  evidence 
of  Bhick,  to  this  fact.  Black  told  you  that  on  the  21st  March  he 
had  been  sent  to  observe  the  state  of  the  "  Alexandra,''  with  the 
view  to  those  proceedings  which  evidently  led  to  her  seizure. 
He  had  been  put  in  motion  by  those  concerned  for  the  Govern- 
ment of  the  United  States,  and  on  the  6th  of  April  the 
"  Alexandra "  was  seized ;  her  seizure  was  in  contemplation, 
therefore,  or  at  all  events  steps  were  taken  to  lead  to  it,  between 
the  2l8t  of  March  and  the  6th  of  April.  Ho  says  he  went  on  the 
1st  April  to  the  office  of  Fraser,  Trenholm,  and  Company,  to  see 
Ci^tain  Bulloch.  He  says  he  went  more  than  once  for  tliat 
purpose  ;  that  on  the  first  occasion  when  he  went  there,  he  did  not 
see  Captain  Bulloch,  but  he  saw  a  gentleman  of  the  name  of  Prio- 
leau,  that  was  one  of  the  partners  of  the  firm  of  Fraser,  Trenholm, 
and  Company.  He  says  he  did  not  transact  business  with  him,  but 
that  he  communicated  with  him  as  an  American,  and  led  him  to 
infer  that  he,  the  witness,  was  a  secessionist,  and  communicated 
with  Mr.  Prioleau,  who  was  said  to  be  a  secessionist  also,  as  if  he 
was  a  sympathizer  with  him,  a  compatriot  willing  to  assist  him 
and  forward  his  views.  Then  he  is  asked,  "  Did  you  communicate 
"  with  him  as  filling  any  character  ? — No.  I  suppose  I  am  not 
"  at  liberty  to  ask  what  he  said,  but  I  will  ask  you,  did  you  see 
"  anything  in  his  office ;  over  Mr.  Prioleau's  desk,  did  you  see 
*'  anything  in  his  office  ? — I  saw  an  English  and  another  flag. 
•'  What  was  that  other  flag?  What  the  Americans  call  the 
"  Confederate  flag.  Where  did  you  see  the  flag  which  you  say 
"  was  called  the  Confederate  flag  ? — In  his  front  office,  where  his 
"  clerks  were  sitting.  Did  you  communicate  with  him  at  all 
"  about  the  business  upon  which  you  had  come  to  see  Captain 
"  Bulloch  ?— I  did.  Did  that  business  relate  to  Mr.  Bulloch's 
"  private  afiairs  ?— Partially  it  did,  and  partly  to  the  affairs  of 
"  the  Confederate  Government.     Were  you  acquainted  in  the 
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AnGunfENT.    "  United  States  with  a  person  named  Clarence  Yonge  ? — I  was 

"  not."     At  page  109  there  is  one  question  and  answer  below 

2ndDay.  ^^^  middle  of  the  page  to  which  I  will  call  your  attention.  "  Did 
"  you  call  again  ? — I  did.  When  you  called  again  did  you  see 
"  Captain  Bulloch? — Yes.  While  you  were  at  Fi-aser,  Tren- 
**  holm,  and  Co/s  conversing  with  Captain  Bulloch,  did  you  refer 
*'  to  these  letters? — I  did.  And  communicated  with  them  on  the 
''  subject  of  them  ? — Yes.  Did  the  person  you  saw  there  admit 
"  himself  to  be  the  person  referred  to  in  these  letters? — He 
"  did." 

Now,  my  Lords,  I  pass  on,  because  I  am  only  taking  the 
parts  that  are  material  for  the  present  purpose,  to  the  bottom  of 
page  111.  "Now,  Mr.  Chapman,  while  you  were  at  that  office, 
"  that  is  the  office  of  Fraser,  Tronholm,  and  Co.,  with  Captain 
"  Bulloch,  did  any  one  else  come  in  ? — Mr.  Hamilton.  Who  was 
"  Mr.  Hamilton  ;  was  he  a  pei-son  known  to  you  before  ? — Yes, 
"  he  was.  What  was  he  ? — The  son  of  General  James  Hamilton, 
"  of  South  Carolina,  formerly  Governor  of  that  State  ;  and  he 
"  was  himself  a  lieutenant  in  the  service  of  the  United  States, 
"  untU  the  year  1861.  And  then  what  was  he  afterwards  ? — He 
"  resigned  his  command  in  the  service  of  the  United  States  I 
"  think  early  in  1861." 

Now,  my  Lords,  what  have  we  got  here  ?  On  the  1st  of  April, 
at  the  time  when  the  seizure  of  the  "  Alexandra  '*  was  contem- 
templated,  that  is  to  say,  at  the  time  that  the  Government  of  the 
United  States  were  anxious  that  the  seizure  should  be  made,  and 
that  the  ship  should  be  detained,  Mr.  George  Temple  Chapman 
goes  to  the  office  of  Messrs.  Fraser,  Trenholm,  and  Co.,  who  are 
supposed  to  sympathize  with  the  Confederate  States,  and  he  puts 
on  a  false  and  assumed  character;  he  pretends  that  he  is  a 
sympathizer  with  them  ;  that  he  is  what  is  called  a  secessionist ; 
he  enters,  therefore,  into  the  freest  and  most  unreserved  com- 
munication with  Mr.  Prioleau,  and  not  only  with  Mr.  Prioleau 
but  with  two  gentlemen,  said  to  entertain  the  same  views, 
Captain  Bulloch  and  Mr.  Hamilton. 

One  observation,  my  Lords,  of  course,  occurs  as  to  the  affirma- 
tive view  of  the  evidence.  It  is  not  pretended  that  anything 
wliatever  passed  there  coupling  itself  or  connecting  itself  Avith 
the  "  Alexandra.''  Not  a  word  of  the  kind.  But  I  ask  your 
Lordships  negatively  to  consider  this.  There  cannot  be  the  least 
doubt,  I  apprehend,  that  any  jury  would,  without  hesita;tion, 
come  to  the  conclusion  that  this  visit  to  the  office  of  Messrs. 
Fraser,  Trenholm,  and  Company  by  Mr.  George  Temple  Chap- 
man was  paid,  beyond  all  doubt,  to  forward  the  views  that  were 
then  entertained  with  regard  to  the  detention  of  the  *'  Alexandra,'- 
to  procure  evidence,  if  evidence  could  be  procured,  to  couple  the 
"  Alexandra  '*  with  some  person  connected  with  the  Confederate 
States,  in  order  to  prove  that  she  was  intended  to  be  employed 
by  the  Confedorato  States.  I  say  it  is  a  conclusion  which  is 
irresistible,  upon  the  facts  that  we  have  here,  and  which  any  jury 
would  be  warranted  in  inferring  from  the  facts.     Observe  the 
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consequences.     This  gentleman  goes  and  worms  himself  into  all    Arquiient. 

the  secrets  of  this  house,  and  gets  into  all  their  confidences,  and        

yet  it  turns  out  that  he  is  unable  to  say  that  anything  whatever  ^ndDay. 
passed^  or  he  was  unable  to  act  upon  anything  which  did  pass, 
which  would  in  any  way  enable  him  to  bring  home  the  slightest 
and  most  transient  amount  of  connexion  between  Fraser, 
Trenholm,  and  Co.  or.  Captain  Bulloch,  or  Mr.  Hamilton,  and 
the  ship  "  Alexandi'a."  I  say  nothing  more  striking  or  con- 
spicuous could  happen  in  a  case  of  this  kind  than  that  fact, 
that  a  man  who  would  resort  to  devices  and  artifices  of  this 
sort  to  obtain  the  end  he  had  in  view,  who  succeeded  to  a 
great  extent,  for  he  took  in  those  whom  he  wished  to  defraud, 
although  he  attained  his  object  in  that  way,  yet  was  unable 
to  obtain  anything  whatever  which  could  be  turned  to  advantage 
in  respect  to  the  '*  Alexandra/*  So  much  for  the  evidence  of 
Chapman,  which  not  only  does  not  advance  the  case,  but  puts  it 
back  beyond  any  possibility  of  giving  support  to  the  allegations 
in  the  information. 

Now,  my  Lords,  the  other  gentleman  who  was  referred  to  was 
a  gentleman  of  a  different  character,  a  person  who  calls  himself 
Mr.  Clarence  Eandolph  Yonge,  and  his  evidence  is  at  page  113. 
My  Lords,  I  observe  that  the  Attorney  General,  in  moving 
for  the  rule,  stated  to  your  Lordships  that  with  regard  to  Mr. 
Clarence  Rimdolph  Yonge,  he  did  not  mean  to  justify  all  that 
he  did  in  this  case.  That  is  a  very  interesting  observation, 
because  it  leads  me  to  expect  that  the  Attorney  General 
will  be  prepared  to  justify  something  that  Mr.  Yonge  did, 
though  he  is  not  prepared  to  justify  all  of  it,  and  I  shall  listen 
with  the  greatest  interest  and  some  amount  of  excitement  to 
hear  whether  a  man  alive  will  be  found  (and  my  learned  friend 
the  Attorney  General  is  as  bold  as  most  men),  to  justify  one 
scrap  or  title  of  the  conduct  of  Clarence  Randolph  Yonge,  as  re- 
lated by  himself,  fi-om  the  beginning  of  the  case  to  the  end. 

But  my  learned  friend,  the  Attorney  General,  I  cannot  help 
thinking,  misapprehended  very  considerably  the  observations 
which  were  made  upon  the  evidence  of  Clarence  Randolph 
Yonge  at  the  trial.  The  Attorney  General  in  his  address  to 
your  Lordship  on  moving  for  this  rule  said,  It  is  very  true 
that  some  charges  were  made  against  this  witness  ;  it  was  said 
on  the  part  of  the  claimants  that  he  had  a  black  slave  that 
he  wanted  to  sell,  and  it  was  put  forward  as  if  that  should 
disentitle  his  evidence  to  weight.  My  learned  friend  went  on  to 
make  one  or  two  observations  which  seemed  to  be  rather  irre- 
levant, and  which  I  cannot  help  thinking  were  not  in  my  learned 
Mend's  usual  good  taste,  when  he  said  that,  according  to  the 
constitution  and  laws  of  the  Confederate  States,  this  man,  who 
was  a  white  man,  would  be  a  perfectly  good  witness  in  any 
Court,  whereas  the  slave,  being  a  black  man,  would  not  have 
been  a  witness  at  all.  I  do  not  quite  know  why,  on  a  trial  of 
this  kind,  wo  should  go  out  of  our  way  on  either  one  side  or  the 
other  to  insult  the  one  or  the  other  State  with  reference  to  their 
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Argumrnt.    laws  or  their  constitution ;  we  may  like  them  or  dislike  them  ; 
"~"        it  is  nothing  to  us. 
2ndDay.         g^^  ^^^  Iccomed  friend  mistook  entirely,  mistook  beyond  a 
mistake  which  I  could  have  conceived  coiUd  have  been  made, 
what  was  the   nature    of  the  reference  to   Clarence  Randolph 
Yonge,  and  his  dealings,  amongst  other  tilings,  with  reference  to 
the  black  slave,  of  which  he  became  the  owner.     Fortunately  I 
need  not  read  the  whole  of  this  evidence.     I  .will  tell  your  Lord- 
ships the  history  of  this  man  ;  first,  with  respect  to  his  public 
character,  and  then  with  respect  to  his  private  chai-acter.     As  to 
his  public  cliai-acter  his  history  was  this  : — He  was  a  native  of 
one  of  the  Southern  States  of  America,  what  are  now  called  the 
Confederate   States.     He   chose   to   enter   the   naval  service  of 
those  States,  and  to  accept  the  commission  of  an  oflScer,  and  to 
undertake  all  the  responsibility,  allegiance,  service,  and  good  faith 
which  tliat  step  on  his  part  would  involve;     He  continued  for  a 
considerable  length  of  time,  in  fact  for  some  years,  an  officer  in 
the  service,  received  his  pay  in  that  capacity,  and  was  bound  to 
all  the  allegiance  which  would  follow  from  that.     And  not  only 
so,  but  being  an  officer  he  was  taken  into  the  confidence  of  a 
person  who  was  his  superior  in  rank  and  position,  a  Captain 
Jkilloch,  whose  name  has  been  referred  to.     He  became,  according 
to  his  own  confession,  if  not  the  private  seci*etary  of  Captain 
Bulloch,  as  probably  we  should  call  him,  at  all  events  the  person 
who  was  confidentially  employed  to  copy  the  letters  and  to  write 
the  letters  of  Captain  Bulloch,  and  to  receive  the  letters  sent  to 
Captain  Bulloch  from  those  above  Captain  Bulloch  in  the  em- 
ployment of  the  Government  of  the   Confederate  States.     He 
was  familiarly  employed  in  that  way,  and  he  became  acquainted 
by  those   means   with   the   private    information  which   flowed 
from  persons  holding  situations  of  this  kind,  such  an  the  Se- 
cretary of  the  Navy  of  the  Confederate  States.    He  continued 
in  that   position,   bearing   that   character  and  getting  liis   in- 
formation in  that  way,  so  that  up  to  a  certain  day  in  the  month 
of  January   of  this  year  he  was  employed  as  a  naval   officer 
on  board  the  "  Alabama,"  (he  was  the  purser  or  paymaster  on 
board  that  ship)  and  then  he  deserted, — that  is  what  we  call  it, 
— that  is  to  say,  he  dropped  overboard,  or  got  on  shore  in  some 
way,  whilst  his  ship  was  lying  at  Port  Royal,  in  Jamaica,  at 
night,  and   never  rejoined  her.      The  ship  sailed  without  him, 
he  purposely  having  left  the  ship,  in  order  that  he  might  not  sail 
with  her.     As  rapidly  as  the  communication  between  the  two 
countries  would  allow  he  came  to  England,  landed  at  Liverpool, 
hurried  up  to  London,  and  laid  the  whole  of  the  information  he 
had  obtained,  in  the  confidential  position  which  he  had  filled,  at 
the  disposal  of  the  minister  of  the  United  States.     He  did  that 
and  more, — he  did  worse, — he  volunteered  as  soon  as  he  could 
be  dispensed  with  here  to  go  back  to  America,  and  pursue  the 
same  course  again,  in  order  to  perform  any  other  service  of  a 
similar  nature  which  lie  could  perform  for  the  Government  of  the 
United  States.     That  is  his  statement,  from  which  I  have  drawn 
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Lis  public  character,  and  1  am  happy  to  think  that  it  is  not  Argument. 

necessary  for  me  to  comment  upon  it.     My  learned  friend,  the  

Attorney  General  will  not  justify  all  of  it, — he  will  probably  sndPay. 
justify  some  part  of  that  conduct. 

The  private  character  of  this  Mr.  Clarence  R  Yonge  was  this. 
He  was  mamed  in  Georgia  ;  liis  wife  was  liviug  there,  and  lie 
had  a  family  by  her, — he  left  her  and  embarked  on  board  the 
"Alabama."  While  the  "Alabama''  was  lying  off  one  of  the 
West  India  Islands,  he  lodged  in  the  house  of  a  widow  having  a 
little  property,  represented  himself  as  being  unmarried,  and  went 
through  the  ceremony  of  a  marriage  with  her,  which,  of  course, 
w:>a  nugatory.  As  soon  as  he  had  mamed  her  he  sold  off  all  her 
property  and  got  the  money.  I  am  wrong  in  saying  "  all,"  there 
was  one  exception.  She  had  in  her  employment  a  bhick  servant 
(lie  would  not  be  a  slave,  of  course,  in  Jamaica),  a  boy  of  14  or 
15  years  old.  Mr.  Yonge,  the  witness  with  whom  I  am  dealing, 
aflber  he  had  married  this  woman  and  got  possession  of  all  the 
rest  of  her  property,  represented  to  her  that  it  would  be  a  good 
thing  to  put  themselves  in  a  position  to  sell  this  boy,  and  for 
that  purpose  to  take  him  to  Charleston,  where  of  course  he  could 
be  sold,  being  a  boy  of  colour.  But  then  in  order  to  perauade  her 
to  accompany  him  to  England,  he  represented  that  the  only  way 
in  which  they  could  get  to  Charleston  was  to  go  to  England  first, 
and  then  they  would  go  from  England  to  Charleston  by  running 
the  blockade.  Ho,  in  that  manner,  persuaded  her  to  come  to 
England,  and  having  landed  with  her  in  Liverpool,  left  her  at 
Liverpool  penniless  and  adrift  upon  the  bounty  of  strangers.  I 
do  not  know  whether  it  appears  upon  the  evidence,  or  not,  that 
she  had  to  go  to  a  magistrate  to  get  support.  But  at  all  events  ' 
he  left  her  there  penniless,  when  ho'  came  up  to  London  to  give 
information  to  the  United  States  minister.  That  is  his  private 
character.  So  that  your  Lordsliips  have  there  united  the  public 
and  private  characters  of  this  witness. 

Now,  my  Lords,  one  passes  with  some  sort  of  satisfaction  from 
that  subject,  for  it  requires  no  sort  of  comment  in  this  Court. 
What  we  submitted  to  the  jury  about  this  witness  was  this,  that 
if  he  had  come  forward,  and  in  the  quantity  of  information  which 
he  was  ready  to  give,  even  if  he  had  said  anything  which  con- 
nected itself  with  the  "  Alexandra,"  we  should  still  have  said,  as 
we  did  say,  and  say  I  am  sure  in  a  way  that  no  person  would 
dispute,  that  no  juiy  would  for  a  moment  attach  weight  or 
credit  to  the  evidence  of  such  a  witness — ^that  would  have  been 
so  if  he  had  said  anything  which  did  connect  itself  in  any  shape 
or  form  with  the  "  Alexandra." 

Bat,  my  Lord,  the  remarkable  thing  again  was  this,  with  this 
witness  as  with  Mr.  Chapman,  he  had  been,  as  I  told  your  Lord- 
ships, in  confidential  communication  on  the  other  side  of  the 
water  with  all  who  were  in  office  on  the  part  of  the  Confederate 
Statea  When  I  say  that  he  had  been  in  communication,  your 
Lordships  understand  what  I  mean,  not  himself  personally,  but 
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Argument,    the  letters  passed  through  his  hands,  and  he  saw  everything 

which  was  passing.     It  wa,s  a  matter  which  could  not  fail  to 

2nd  Day,  ^^^kc  any  juiy,  I  apprehend,  that,  with  a  witness  of  this  kind 
coming  forward  to  do  everything  he  possibly  could  to  assist  the 
case  of  those  who  put  him  into  the  box,  he  was  unable  to  suggest 
that  directly  or  indirectly  he,  in  any  shape  or  form,  had  reason  to 
think  or  was  able  to  prove  that  there  was  any  kind  of  connexion 
between  the  "  Alexandra,"  or  any  design  formed  in  regard  to 
building  her,  and  anything  which  he  had  seen  or  heard  in  the 
Secessionist  States.  It  is  true  he  was  not  in  Liverpool  at  the 
time  when  the  ship  was  built,  biit  he  was  in  a  position  where, 
according  to  his  own  account,  he  had  full  command  of  access  to 
the  knowledge  of  all  the  proceedings  which  were  taking  place  on 
behalf  of  those  who  were  interested  for  the  Confederate  States, 
and  upon  the  whole  of  those  occasions  he  could  not  venture  to 
say  that  a  single  thing  had  ever  occurred  which  could  lead  him 
to  say  a  word  as  to  the  "  Alexandra,"  or  as  to  any  idea  or  know- 
ledge of  his  as  to  the  purpose  for  which  she  was  intended. 

I,  therefore,  my  Lords,  am  relieved  from  reading  to  your  Lord- 
ships what  I  call  the  loathsome  evidence  of  this  witness.  My 
learned  friend,  the  Attorney  General,  may  deal  with  it  as  he 
pleases.  I  make  him  a  present  of  him.  The  witness,  if  'he  said 
anything  which  could  be  ad  rem  with  reference  to  the  trial, 
would  be  a  witness  entirely  without  credit.  I  appeal  to  the 
absence  of  the  information  which  a  person  in  his  position  would 
be  anxious  to  give,  and  whicli  he  could  not  give,  as  a  proof  that 
there  was  nothing  to  be  said  which  could  connect  itself  with  the 
"  Alexandra.^' 

Now,  my  Lords,  there  remains  one  witness  still  upon  whose 
evidence  the  Crown  thought  fit  to  rely  very  much.  I  mean  the 
witness  Da  Costa  ;  and  I  may  observe  that  my  learned  friend 
the  Attorney  General,  who  gave  so  very  mild  a  character  to 
Mr.  Clarence  Randolph  Yonge,  with  regard  to  Mr.  Da  Costa  soared 
aloft,  and  declared  that  he  was  a  witness  straightforward  and 
unimpeachable,  that  he  was  a  witness  whose  manner  and  character 
must  have  commended  themselves  to  any  one  who  heard  him, 
and  that  he  was  not  aware  that  a  word  could  be  said  against  the 
evidence  that  he  gave.  I  shall  take  leave  to  present  a  very 
different  view  of  his  evidence,  and  certainly  we  went  to  the  jury 
upon  a  view  of  his  evidence  very  different  from  that.  I  venture 
to  say  that  every  vice  of  which  a  witness  could  be  guilty  was 
found  in  the  evidence  of  Da  Costa.  He  was  a  witness  who  was 
too  willing  to  do  the  work  he  was  called  upon  to  do,  and  he 
was  a  witness  who  was  utterly  unwilling  to  give  any  infor- 
mation which  did  not  connect  itself  with  the  subject  of  what 
he  had  in  his  mind  to  prove. 

I  will  just  give  your  Lordships  one  or  two  samples  of  the  way 
in  which  this  witness  gave  his  evidence,  not  to  ask  your  Lord- 
ships to  draw  conclusions  from  it,  but  to  show  the  sort  of  evi- 
dence upon  which  we  went  to  the  jury,  and  to  show  how  well 
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warranted  the  jury  were  in  treating  the  statements  of  this  a&otjiiknt. 
witnass,  if  they  were  relevant,  as  statements  upon  which  no  re-  — ^ 
liance  could  be  placed.  One  thing  is  very  remarkable  in  the  ^ndDay. 
evidence  of  Da  Costa,  that  even  when  he  was  being  examined  in 
chief  by  the  Cfrown,  if  was  found  impossible  to  control  him.  In 
answer  to  every  question  which  was  put  to  him,  he  would  insist 
upon  saying  that  the  "  Alexandra  "  was  a  gun-boat.  And  when- 
ever the  counsel  for  the  Crown  said  **  the  '  Alexandra/  "  he  would 
answer  "  the  gun-boat."  And  when  one  of  my  learned  friends 
checked  him,  he  said,  *'  I  know  her  only  as  the  gun-boat.  I  will 
"  call  her  only  the  gun-boat/'  and  he  never  called  her  anything 
else  firom  beginning  to  end.  I  will  give  an  instance :  Fii-st  of 
all,  at  page  65,  in  his  examination  on  behalf  of  those  who  called 
him,  he  is  asked  at  that  time  about  some  interview  with  Mr. 
Miller,  "  Can  you  say  how  long  that  was  before  the  ^  Emperor ' 
"  was  launched?*'  He  says,  "About  a  week,  the  last  time. 
*'  And  in  what  month  ? — The  vessel  was  launched  on  the  8th  of 
"  January  in  this  present  year,  and  it  was,  I  think,  New  Year's 
"  Day  that  I  saw  Mr.  Miller.  At  that  time  did  you  see  the 
'•  '  Alexandra '  in  Mr.  Miller's  yard  ? — I  saw  that  gun-boat."  This 
is  in  answer  to  his  own  counsel,  my  learned  friend  the  Queen's 
Advocate,  "  I  saw  that  gun-boat."  Then  about  three  questions 
lower  down,  "Did  you  ever  see  the  'Alexandra'  in  Mr.  Miller's 
"  yard  ? — I  did.  How  long  was  it  before  the  *  Emperor '  was 
"  launched  that  you  saw  her  there  ? — From  September,  when 
"  they  laid  the  blocks  for  her  ;  for  this  gun-boat."  I  took  leave 
to  say,  "Do  not  call  her  a  'gun-boat.'"  His  answer  is  this,  "I 
"  do  not  know  her  by  anything  but  a  '  gun-boat.' "  And  in 
page  99,  in  his  cross-examination,  nearly  at  the  bottom  of  the 
page,  he  says  this.  In  the  last  question  but  one  he  is  asked, 
"  The  'Phantom'  Captain  Tessier  commanded,  did  he  not? — 
"  He  took  her  away  from  this  port  (from  Liverpool).  And  was 
"  he  generally  down  at  the  '  Phantom '  at  the  time  of  her  being 
"  built  ? — Both  at  the  gun-boat  and  at  her.  '  I  did  not  ask  you 
"  that  question  "  my  learned  friend  says.  He  answers  "  He  was 
"  at  both.  Was  he  frequently  down  at  the  'Phantom '  during  the 
"  time  she  was  building  ? — He  was,  and  at  the  gun-boat.  I  did 
"  not  ask  you  that  question.  I  am  answering  you  both.  I  ask 
"  you  about  the  '  Phantom '  ? — If  you  ask  me  whether  he  was 
"  coming  there,  I  must  tell  you  what  he  was  doing.  I  ask  you 
"  about  the  '  Phantom  ; '  you  can  tell  us  about  the  other ;  I 
"  ask  you  now  about  the  '  Phantom  ? '  He  was  at  both  vessels." 
The  witness  was  excited  and  determined  that  no  kind  of 
examination,  whether  it  came  fi'om  the  one  side  or  the  other, 
should  prevent  him  from  reiterating  the  assertion  he  came  here  to 
make.  "  There  is  a  gun-boat !  There  is  a  gun-boat !  There  is 
*'  a  gun-boat !  and  that  is  all  I  am  going  to  tell  you  about  it." 

Now,  my  Lords,  what  did  he  tell  us  about  himself?  On 
page  G4  you  will  find  that,  on  his  appearing  in  the  box,  he  waa 
asked  by  the  Queen's  Advocate :  "  What  are  you  by  profession  ? " 
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Aroombnt.    His  answer  was^  ^'  A  shipping  agent,  a  ship-owner,  and  a  steam- 
TT"        *'  boat  owner."     One  of  the  most  eminent  merchants  in  Liverpool, 

° ?^*     every  person  tliought,  and  looked  upon  him  with  great  respect 

for  some  time.  ''  A  shipping  agent,  a  shipowner,  and  a  steamboat 
"  owner."  Surely  this  man  must^  at  least  in  social  position,  be  above 
all  kinds  of  remark,  such  as  might  be  made  upon  some  of  the  other 
witnesses.  At  page  98,  you  will  find  he  tiu-ned  out  to  be  this  : 
I  always  understood  that  the  term  '^a  shipping  agent"  had 
certainly  a  meaning  connected  with  commercial  affairs,  and  the 
forwai'ding  of  goods.  It  turns  out  that  his  notion  of  it  was  this : 
he  dedls  in  sailors,  and  is  what  is  popularly  termed  "  a  crimp  ;" 
he  deals  in  sjiilors,  and  keeps  a  boarding-house  connected  with 
this  sort  of  dealing.  And  as  regards  his  being  a  ship-owner,  he 
has  merely  a  share ;  I  do  not  know  how  much ;  but  he  is  a  partner 
in  a  tug  that  tows  boats  out  of  the  docks. 

Now,  my  Lords,  what  have  we  in  addition  to  that?  Your 
Lordships  will  observe  I  am  only  giving  samples.  I  do  not  want 
to  prove  facts  ;  but  I  am  asking  your  Lordships  attention  to  a 
sample  or  two  of  the  way  in  which  the  witness  gave  his 
evidence.  If  you  cast  your  eye  down  page  99  (it  would  be 
improper  Jor  me  to  read  it),  I  think  your  Lordships  will  see  that 
he  evidently  fenced  with  a  question,  the  answer  to  which  he 
could  not  fail  to  have  known,  namely,  the  fact  that  a  quari^el  of 
some  kind  had  taken  place  between  himself  and  Mr.  Miller 
(Mr.  Miller  being  the  person  who  built  the  tug  in  which  he  was 
a  partner),  and  that  Mr.  Miller  had  brought  an  action,  which  was 
then  pending  against  himself  (Da  Costa)  and  his  partners.  On 
that  point  he  said  that  he  did  not  know  that  an  action  was 
pending,  but  would  not  be  sure  upon  the  point.  A  very  curious 
sort  of  statement,  which,  of  course,  a  jury  very  well  knows  how 
to  deal  with.  Tliat  was  the  character  of  the  witness  upon 
general  points. 

Now  I  will  take  your  Lordships  to  the  part  of  the  evidence 
which  was  relied  upon  by  the  Crown.  At  page  74  this  straight- 
forward and  highly  respectable  gentleman  gave  this  evidence. 
There  was  a  considerable  discussion  as  to  whether  the  evidence 
could  be  admitted ;  it  is  on  the  second  day,  at  page  87,  that  the 
evidence  really  commences.  Your  Lordships  will  find  it  begins 
in  the  middle  of  the  paragraph  headed  "  Queeii's  Advocate" 
more  than  half  way  down  the  page.  *'  Do  you  remember  a  short 
"  time  before  the  *  Emperor '  was  launched,  having  a  conversation 
**  with  Mr.  Miller,  senior  ?"  (The  '*  Emperor  "  was  the  tug  boat 
that  was  being  built.)  He  says,  "Yes.  When  was  the  *  Empei-or ' 
*'  launched  ?  On  the  8th  day  of  January, — 1863  ?  Yes.  You  say 
'^  you  remember  having  a  conversation  with  him ;  and  now  I 
*'  ask  you  what  that  conversation  was  ? "  Then  a  little  lower 
down  the  Queen's  Advocate  says,  **  Perhaps  I  had  better  put  it — 
"  Had  he  a  conversation  with  you  about  the  '  Alexandra  ?  *  He 
answers,  "  Several  times.  Now,  then,  I  will  ask  you  further, 
"  You  had  a  conversation  about  the  *  Alexandra  ? ' — ^Yes.     Did 


205 

"  he  in  the  course  of  that  conversation  say  anything  to  you  as  to    Abqumemt. 
"  what  the  '  Alexandra '  was  intended  for? — On  three  different        '~ 

*'  occasions/'    Then  an   interposition  as  to  an   objection   took       ^ ^^' 

place,  and  then  the  Queen's  Advocate  resumes  thus,  "  Did  he  in 
*'  the  course  of  that  conversation  tell  you  what  she  was  intended 
"  for?  He  did. — Wliat  did  he  say  ? — He  told  me  she  was  a  gun- 
"  boat  for  the  Southern  Confederacy.  Did  he  feay  anything  to  you 
"  at  that  time  about  a  contmct  for  the  '  Alexandra '?— Ho  did,  my 
"  Lord ;  must  I  give  you  the  exact  words  tliat  passed  ?  L&rd 
*'  Okie/  Baron. — Give  us  the  best  of  your  recollection  of  what 
"  passed.  The  Queen's  Advocate, — The  question  is:  Did  he  say 
"  anything  to  you  then  about  a  contract  for  the  '  AJe:ifi^ndra '  ? 
"  — Ho  said,  '  We,  conjointly  with  Messrs.  Fawcett,  Preston  and 
'*  Company,  ai-e  building  this  vessel  for  Messrs.  Eraser,  Trenliolm, 
"  and  Company.  Did  he  say  for  whom  ? — ^They  were  the  agents 
**  for  the  Southern  Confederacy/'  Then  I  asked,  "  Did  he  say 
"  that  ? — Those  are  the  words  he  said.  The  Queen's  Advocate, — 
"  What  did  he  say  ? — They  were  the  agents ;  in  tlie  conversation 
*'  that  took  place  he  several  times  said  so.  In  the  conversation 
"  that  took  place  he  said  several  times  that  they  were  the  agents 
"  for  whom  ? — For  the  Southern  Confederacy.  Had  you  any 
**  other  conversations  with  him  about  the  '  Alexandra/  and  for 
"  whom  she  was  intended  ? — Yes,  certainly.  What  did  he  say 
*'  at  those  other  times  ? — It  was  the  same  sort  of  thing.  XonZ 
"  Chief  Baron. — It  was  to  the  same  effect  ? — Yes.  The  Queens 
"  Advocate, — Were  these  conversations  that  you  are  now  speak- 
"  ing  to  before  or  after  the  launching  ? — Before  the  launching. 
**  Were  these  conversations  which  you  have  last  spoken  to  before 
"  or  after  the  one  you  have  mentioned  ? — These  were  after.  And 
"  on  several  occasions  you  say  he  said  the  same  thing  ? — Yes."  I 
will  postpone  any  obsei^vations  which  I  may  have  to  make  upon 
that  till  I  have  read  the  whole  of  that  which  bears  upon  that 
point.  If  your  Lordships  will  turn  to  the  middle  of  the  next 
page,  page  89,  your  Lordships  will  find  this,  "  Do  you  remembei 
*'  having  a  conversation  with  Mr.  Miller  upon  the  subject  of  the 
'•  '  Alexandra'  in  November  1862  ?"  He  said,  "  I  do.  Do  you 
'*  remember  whether  he  said  anything  about  the  name  of  the 
**  vessel  on  that  occasion  in  November  1 862  ? — He  did.  What 
"  did  he  say  ? — '  Alexandra'  Tell  me  what  he  said  ? — He  said 
''  that  the  vessel,  the  gunboat,"  (that  is  a  little  parenthesis  of  his 
own  which  always  comes  in)  "  was  to  be  called  the  *  Alexandra ' 
"  Did  you  ask  him  any  question  why  she  was  to  be  called  the 
*'  *  Alexandra  V — I  did.  What  was  the  question  ? — I  asked  him, 
*'  Was  that  a  name  of  some  state  or  city,  and  he  said  it  wa& 
"  Did  he  say  where  it  was?— Ho  said  it  was  in  the  Southern 
**  States ;  I  think  that  was  the  word.  Did  he  say  anything 
**  about  its  agreeing  with  any  other  name  ? — He  said  it  was  in 
"  unison  with  the  'Alabama'  and  the  'Florida'  Upon  this 
"  point,  I  will  ask,  did  he  ever  speak  of  the  *  Florida,'  as  you  call 
"  it,  by  any  other  name  ?  —The  '  Oreto/    You  have  told  us  about 


-  206 

Argument.    "  a  Gonversation  in  November  1862;  do  you  remember  having 

"  a  conversation  with  him  in  December  1862  ;  do  you  remember 

2nd  Day,  a  having  another  conversation  with  him  in  the  next  month  1— 
"  Yes.  Do  you  remember  anything  in  that  conversation  being 
"  said  about  guns  ? — I  cannot  say ;  I  do  not  remember  about  the 
"  guns.  You  do  not  remember  anything  being  said  about  guns  ? 
*'  — ^Not  in  December,  Do  you  remember  anything  being  said 
"  about  copper  f '  Then  he  says  "  I  said  I  thought  we  had  a 
"  great  deal  of  copper  going  on  board  for  a  vessel  of  that  size." 
He  adds,  "  He  said  it  did  not  matter ;  the  parties  that  they  were 
"  for  did  not  care  for  expense.  Do  you  remember  at  any  time  his 
"  saying  anything  to  you  about  a  gun  in  connection  with  the 
"  *  Alexandra' or  guns? — Nothing;  only  gun-boat,  that  is  aU. 
"  That  is  all  you  remember  ? — ^Yes.'^  Then  he  says  he  knows 
Captain  Tessier  and  Mr.  Welsman  slightly.  He  knows  Mr. 
Welsman  by  sight.  My  Lord  asks :  "  Is  Mr.  Welsman  a  member 
"  of  the  firm  of  Fraser,  Trenholm,  and  Company  ? — He  is."  Then 
he  is  asked,  "  Did  you  see  him  there  more  than  once ""  (that  is  in 
Mr.  Miller's  yard  during  the  time  when  the  "  Alexandra  "  was 
building)  ? — "  Yes.  Did  he  do  anything  when  he  was  there  ?  "— 
Allow  roe  to  call  your  Lordships  attention  to  the  answer  "  I  saw 
*'  him  giving  orders  for  one  of  the  men  to  work  at  this  boat. 
**  That  is  this  '  Alexandra '  you  mean  ? — Yes.  Did  you  see  him 
"  doing  that  more  than  once  ? — The  order — that  was  only  once. 
**  Did  you  see  him  doing  anything  else  besides  giving  orders  ? — 
"  He  was  always  inspecting  round  about.  Always  inspecting 
"  do  you  say? — ^When  I  saw  him.  Do  you  know  Captain 
"  Tessier ;  I  think  you  said  you  did  ? — Quite  well.  Have  you 
**  seen  him  there  during  the  time  the 'Alexandra' was  being 
"  built? — ^Yes.  More  than  once? — Yes.  Have  you  seen  him 
"  there  frequently  ? — Yes.  Have  you  heard  him  give  any  orders 
"  respecting  the  gun-boat? — I  did  not  hear  him  give  any  orders." 
Now  we  may  pass,  my  Lords,  to  page  97,  where  he  is  asked  this, 
it  is  a  little  above  the  middle  of  the  page.  "  I  want  now  to 
"  draw  your  attention  to  a  partieular  occasion.  Do  you  remember 
"  after  the  *  Emperor's '  trial  trip,  I  am  not  sure  whether  it  was 
"  after  the  first  or  the  second,  but  it  was  after  one  of  the  trial 
"  trips  of  the  *  Emperor,'  do  you  remember  being  in  the  cabin  of 
"  the  'Emperor'  with  Mr.  Miller,  senior?" — He  says,  "He  was 
"  in  the  cabin  when  I  was  there.  Was  this  at  the  trial  trip  ? 
"  — Th^  Queen's  Advocate.—'Ii  was  after  the  trial  trip.  Was 
"  it  after  the  first  or  the  second  trial  trip  ? — The  second.  Now 
"  on  that  occasion  do  you  remember  whether  young  Mr.  Miller 
"  came  down  and  called  to  his  father  ? — He  did."  And  then, 
lower  down,  he  says  "  He  told  me  that  Captain  Tessier  wanted 
"  him";  that  is,  Miller,  senior.  Then  he  says,  "He  came  up," 
and  then  he  says  tha  the  (the  witness)  '*  was  up  close  with  him." 
Then  he  is  asked,  "  And  then  were  you  and  old  Mr.  Miller  and 
"  young  Mr.  Miller  and  Captain  Tessier  on  deck  at  the  same 
'*  time  ? — ^Yes.     Did  Captain  Tessier  on  that  occasion  say  any- 
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"  thing  to  Miller,  senior,  about  the  '  Alexandi'a.'     First  of  all   Abgument. 

*'  say  *yes'  or  *no.'     Did  he  say  anything? — He  did.     What        

"  did  he  say  ?"  Then  passing  to  the  next  page,  below  the  middle,      ^ndDay. 

after  the  question  was  discussed  as  to  whether  it  should  be  put 

or  not,  you  will  see  this, — '*  Did  he  say  anything  as  to  the  con- 

"  struction  of  the  '  Alexandra  V  "  He  says,  "  Yes.    Tell  us  what 

"  he  said  with  reference  to  the  construction  of  the  *  Alexandra^' 

"  — He  wanted  the  combings  of  the  hatch  higher.     That  is  what 

"  he  said? — ^Yes.     Did  he  say  how  much   higher  he  wanted 

"  them  ? — ^Three  inches,  I  think  it  was.     Of  what  hatch  ? — The 

"  main  hatch.     Did  Miller,  senior,  make  any  answer  ? — ^He  did. 

"  What  did  he  say  ? — He  said  he  would  not  do  it ;  it  was  ac- 

"  cording  to  contract."     By  which  I  understand  that,  as  it  was, 

it  was  according  to  contract.     *'  Lm^d  Chief  Baron  Pollock — 

"  What  was  done  was  according  to  contract  ? — ^Yes.     But  what 

"  was  proposed  to  be  done  was  not  according  to  contract  ? — ^No. 

"  The  Queen^s  Advocate. — ^That  is,  that  Mr.  Miller  said  he  would 

"  not  do  it,  because  what  was  done  had  been  done  according  to 

"  contract?— Yes." 

Now,  my  Lords,  there  is  a  passage  or  two  in  the  cross-exami- 
nation which  I  will  take  with  thai  It  is  at  page  100,  about 
eight  lines  down  the  page.  "You  say  you  saw  him  "  (that  was 
Mr.  Welsman)  "  give  an  order  on  board  the  ^  Alexandra '? — I  did 
"  not"  see  him.  Mr.  Welsman,  not  Captain  Tessier?"  The 
"  Queen's  Advocate. — No,  he  did  not  say  that.  Mr,  Kardake. — 
"  He  said,  '  I  did  not  hear  him  give  orders,  he  was  about  super- 
"  intending."  Then  he  is  asked  this  question.  "  I  observed  you 
*'  dwelt  particularly  on  the  word,  'saw.'  Did  you  ever  hear 
"  Mr.  Welsman  give  an  order  ? — I  did.  What  was  it  ? — He  told 
"  a  man  to  knock  off  ;  he  was  doing  something  different  to  his 
**  wishes,  and  the  man  did  knock  off."  In  his  examination  in 
chief,  I  may  observe,  that  he  said  he  heard  him  give  orders  to  a 
man  to  work  at  the  boat.  That  was  the  only  occasion,  he  says, 
he  ever  heard  an  order  given,  and  the  order  he  heard  given  was 
that  he  ordered  a  man  to  work  at  the  boat.  His  words  are — 
"  I  saw  him  giving  orders  for  one  of  the  men  to  work  at  this 
"  boat."  Then  on  cross-examination,  what  he  says  he  heard 
was  this — "  He  told  a  man  to  knock  off ;  he  was  doing  some- 
''  thing  different  to  his  wishes,  and  the  man  did  knock  off. 
"  That  is,  he  stopped  work  ? — He  stopped  work  and  went  away. 
"  Did  you  see  the  '  Alexandra '  launched  ? — No.  Do  you 
"  know  that  she  was  launched  on  the  day  that  the  Princess  of 
"  Wales  came  to  London  ? — I  could  not  tell  the  day ;  I  do  not 
"  know."  Of  coiu-se  he  would  not  venture  to  know  anything  at 
all  so  plain  as  thai 

Now  I  have  read  to  your  Lordships  the  evidence  upon  this 
part  of  the  case  which  is  relied  upon  by  the  Crown.  It  is,  as 
your  Lordships  see,  evidence  given  by  Da  Costa  of  a  statement 
made  by  Mr.  Miller,  the  builder  of  the  ship.  That  is  the  kind  of 
evidence  which  they  bring  forward.  The  first  observation  that 
occurs  upon  the  evidence  is  this :  Suppose  it  were  imimpeachable ; 
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Argument,    suppose  there  were  not  a  word  to  be  said  against  the  evidence  of 

this  witness ;  suppose  there  were  no  reason  to  ask  the  jury  to 

2Dd  Day,  disbelieve  him,  either  in  point  of  accimicy  or  on  any  other 
ground  ;  then  the  first  question  that  presents  itself  is  tliis : 
In  this  proceeding  in  this  suit,  what  is  the  effect  of  the  statement 
of  Mr.  Miller,  even  supposing  it  to  have  been  made  ?  Now,  there 
was  a  considerable  amount  of  argument  at  the  trial  as  to  whether 
in  the  first  instance  such  evidence  was  receivable  at  all.  We,  of 
coui-se,  objected  to  it,  and  if  the  result  of  the  argument  had  gone 
the  other  way,  we  should  have  asked  for  a  further  consideration 
in  the  shape  of  a  Bill  of  Exceptions  on  that  point.  But  the  Lord 
Chief  Baron,  when  he  came  to  the  conclusion  that  in  form  it 
ought  to  be  admitted,  carefully  guarded  himself  by  saying  that 
the  question  was  left  open  as  to  what  the  effect  of  a  statement 
made  by  a  person  in  Mr.  Miller's  position  might  be  upon  other 
persons  who  were  no  parties  to  the  statement.  Then  the  point 
may  be  put  thus  :  You  have  a  person  like  Mr.  Miller,  who,  upon 
the  evidence  of  Da  Costa  himself,  is  building  a  ship  by  contract, 
involving,  therefore,  the  necessity  that  he  is  building  it  as  the 
person  employed  by  some  person  or  persons  who  are  his  emjiloyers. 
Therefore,  I  submit  that,  whether  in  point  of  form  the  evidence 
is  admissible  or  not,  at  all  events  it  is  an  observation  which 
occurs  upon  the  effect  of  the  evidence,  that  if  you  find  a  state- 
ment alleged  to  have  been  made,  and  believe  it  to  have  been 
made,  by  Mr.  Miller,  the  person  building  the  ship  by  conti-act, 
just  as  the  intent  of  Mr.  Miller,  if  he  is  only  employed  in  building 
the  ship  ns  an  agent  would  not  be  material  witliin  the  purview 
of  this  Act,  so  a  mxdto  fortiori  a  statement  made  by  Mr.  Miller 
in  the  course  of  his  building,  that  the  ship  is  to  be  used  for  a 
particular  purpose,  must  be  a  statement  which  if  received  can 
affect  no  person  who  is  admitted  to  have  a  property  in  the  vesseL 
I  should  submit  that,  if  there  was  not  a  word  to  be  said  against 
the  accuracy  of  Da  Costa  in  general,  any  statement  made  hy 
him  as  to  what  Mr.  Miller,  the  builder,  said,  would  not  weigh  a 
feather  as  against  the  pereons  who  have  the  property  in  this  vessel. 
Again  let  me  ask  your  Lordships  to  observe  what  the  jury 
had  to  consider,  and  what  was  put  to  the  jury  broadly  and 
clearly.  There  was  a  witness  whose  manner  and  chai-acter  had 
the  observations  to  be  made  upon  them  which  I  have  made. 
And  now  take  the  statement  he  himself  makes  of  this  con- 
versation ;  is  that  a  statement  which  upon  the  face  of  it  ought  to 
be  received  by  the  jury  as  true  ?  Can  anything  so  wholly  foreign 
to  the  ordinary  course  of  business  among  mankind  be  supposed 
as  that  which  this  witness  tells  us  ?  He  was  a  person  not  in  any 
way  particularly  intimate  witli  Mr.  Miller  ;  the  only  connexion  lie 
had  with  Mr.  Miller,  the  only  ground  he  had  for  being  present  in 
the  yard  was  that  he.  Miller,  was  building  a  tug  in  which  he. 
Da  Costa,  happened  to  be  a  partner.  It  was  not  a  matter  of 
common  ignorance  that  proceedings  were  being  taken  in  Liverpool 
about  this  very  time  with  reference  to  ships  as  to  which  tlie 
United  States  Government  complained  that  they  should  not  Jj^ 
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allowed  to  leave  the  port  of  Liverpool.    Is  it  probable  or  credible    Akoubiknt. 

then  that  Mr.  Miller  would  make  a  commuDication^  which  neees*        

sarily  would  be  a  communication  of  a  confidential  and  secret      ^ndDay. 
character^  to  a  person  like  Da  Costa,  with  whom  he  had  no 
connexion,  and  as  to  whom  he  had  no  motive  for  making  such  a 
communication  ? 

Then,  my  Lords,  look  at  what  the  communication  is  said  to 
have  been.  It  is  unfortunately  but  too  clear  upon  the  face  of  it, 
that  it  is  a  statement  made  actually  by  repeating  almost  the 
veiy  words  of  one  of  the  counts  of  the  information.  That  state- 
ment is  this,  that  Mr.  Miller  said,  I,  in  conjunction  with  Messrs. 
Fawcett,  Preston,  and  Company,  are  building  the  "  Alexandra  "  for 
Messrs.  Fraser,  TVenholm,  and  Company,  who  are  the  agents  for 
the  Confederate  States  of  South  America.  It  is  a  statement,  I 
say,  made  clearly  and  distinctly  to  prove  one  of  the  counts  of  the 
information,  and  it  is  a  statement  which  in  common  life  it  is 
utterly  impossible  to  believe  that  Mr.  Miller  made ;  but  it  does 
not  stop  there.  The  witness  says,  he  made  it  three  tiroes ;  then 
lie  enlarges  the  statement  he  has  made  to  "several  times." 
Can  any  man  conceive  that  a  statement  of  that  sort,  a  state- 
ment which  you  cannot  believe  in  probability  was  made  once, 
should  liave  been  made  several  times  upon  one  occasion,  and 
repeated  upon  others  ?  The  thing  is  incredible.  But  all  I  have 
to  say  is,  that  it  was  for  the  jury  to  say  whether  with  those 
observations  to  which  I  say  the  evidence  of  Da  Costa  is  open, 
that  evidence  ought  to  be  credited  and  received,  and  whether, 
supposing  that  a  declaration  of  Mr.  Miller  would  have  an  effect 
upon  the  case,  they  were  to  believe  that  that  declaration  ever 
was  made. 

Now,  my  Lords,  I  have  submitted  to  your  Lordships  the  view 
of  the  evidence  which  I  should  desire  to  present  in  opposition 
to  that  part  of  the  rule  which  asserts  that  the  vei^ict  was 
against  the  evidence,  or  against  the  weight  of  evidence.  I  say  it 
was  for  the  Crown,  in  a  case  of  a  forfeiture,  or  a  case  of  an 
offence,  to  prove  their  case  with  reasonable  certainty ;  I  do  not 
say  to  demonstration  ;  but  I  say  this  was  the  kind  of  evidence 
which  they  presented  to  the  jury,  and  I  say  that  if  the  jury  had 
found  diflFerently,  I  should  have  had  very  good  ground  to  com- 
plain of  and  find  fault  with  the  finding  of  the  jury.  Upon  that 
point  very  difierent  opinions  may  be  entertained;  but  at  all 
events  it  was  for  the  juiy  to  say  whether  upon  that  evidence 
they  found  that  the  intent,  with  respect  to  the  employment  of  the 
ship,  which  would  bring  it  within  the  section,  was  made  out. 
And  if  they  arrived  at  the  conclusion  that  that  intent  was  not 
made  out,  I  say  that  they  were  warranted — clearly  and  distinctly 
warranted — ^in  arriving  at  that  conclusion. 

That  brings  me  to  what  I  propose  to  myself  as  the  third  and 
remaining  point  with  which  I  have  to  trouble  your  Lordships, 
and  it  is  a  point  which  will  lie  within  a  very  narrow  compass. 
Having  submitted  to  your  Lordships  the  view  of  what  I  appre- 
hend to  be  the  law  upon  a  case  of  this  kind,  and  liaving  submitted 
8341.  o 
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Aboumbnt.    tlie  view  of  the  evidence  which  we  represent,  I  come  to  the  direc- 

tion  which    was  understood   to   come    from   the    Lord    Chief 

^^  ^^y*  Baron  to  the  jury,  and  to  apply  that  direction  to  the  law  and 
the  facts  I  have  mentioned.  Now,  my  Lords,  I  have  had  the 
advantage  of  perusing  the  short-hand  writer's  notes,  in  two 
different  editions,  I  may  say,  of  tbe  charge  of  the  learned  Lord 
Chief  Baron,  and  I  will  submit  to  your  Lordships  the  pro- 
positions which  I  understand  to  be  deducible  from  that  charge. 
And,  if  I  am  right  with  respect  to  those  propositions,  in 
saying  that  they  are  fairly  deducible  from  the  charge,  I  think 
your  Lordships  will  be  of  opinion  that  those  propositions  would 
carry  to  the  mind  of  the  jury  a  sufficient  and  reasonably  proper 
explanation  of  the  law  on  the  subject  as  applicable  to  the  case 
before  them. 

But,  my  Lords,  I  cannot  help  quoting,  as  an  observation  upon 
that  question,  what  I  see  fell  from  a  learned  Judge  of  another 
Court,  Mr.  Justice  Crompton,  with  reference  to  criticisms  such 
as  are  sometimes  made  upon  the  charge  of  a  learned  Judge  upon 
an  occasion  of  this  kind.  It  was  in  the  case  of  the  Queen  against 
Russell,  which  was  an  application  for  a  new  trial  on  an  indict- 
ment for  obstructing  navigation,  on  Ihe  ground  of  misdirection, 
which  is  reported  in  the  23d  volume  of  the  new  series  of  the  Law 
Journal,  (it  is  an  appeal  from  a  magistrates  Court),  at  page  173, 
"  No  doubt,  any  expression  thrown  in  by  a  Judge  may,  strictly 
"  speaking,  have  an  effect  on  the  verdict  ;  but  the  real 
"  question  is,  as  said  by  my  brother  Coleridge,  whether  the 
"  direction  was  practically  correct.  If  it  was,  we  should  not 
"  disturb  the  verdict  on  that  ground ;  I  am  satisfied  that  the 
"  learned  Judge  did  not  use  the  words  in  the  sense  complained 
"  of;  my  only  doubt  has  been  whether  the  jury  may  not  have 
"  misunderstood  him.  If  they  had  done  so,  I  should  imagine 
"  he  would  have  interposed  when  the  verdict  was  returned,  and 
*'  directed  it  to  be  entered  for  the  Crown.  It  is  dangerous  to 
"  pick  out  particular  expressions  fr'om  a  Judge's  summing  up, 
"  and  to  criticize  them  verbally  when  he  is  substantially  correct 
"  in  the .  direction  he  gives  to  the  jury."  My  Lords,  I  think 
that  is  a  fair  canon  of  interpretation  to  apply  to  the  charge  of  a 
learned  Judge.  It  is  quite  obvious  that  no  charge  to  a  jury 
could  practically  be  sustained  if  it  were  not  looked  at  and  judged 
from  the  point  of  view  there  laid  down. 

Now,  my  Lords,  I  come  to  the  propositions  wliich  I  deduce 
from  the  words  of  the  learned  Lord  Chief  Baron  in  this  case, 
and  I  will  refer  to  the  parts  of  the  charge  from  which  I  deduce 
them.  They  are  four  in  number,  though  they  go  to  make  up  one 
general  view  of  the  case.  My  Lords,  in  the  first  place,  I  under- 
stand the  Lord  Chief  Baron  to  have  laid  down  this  to  the  jury, 
that  to  build  a  ship,  as  distinguished  from  equipping,  fitting  out, 
furnishing,  and  arming  her,  is  not  an  offence  within  the  Act  of 
Parliament,  even  although  the  ship  so  built  might  be  easily  con- 
vertible into  a  ship  of  war. 

Lard  (Thief  Baron. — For  a  power  not  actually  engaged  in  war 
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a  ship  may  be  built  and  even  completely  anned ;  the  statute   Aeoument. 
would  not  prevent  it  at  alL  TT" 

Sit'  Hugh  Cairna. — No  doubt,  my  Lord,  that  would  be  upon       ^ ^* 

another  point,  as  an  article  of  merchandise,  of  course ;  but  I  was 
speaking  now  irrespectively  of  the  question  whether  it  was  in- 
tended to  sell  a  ship  as  an  article  of  merchandise  or  not ;  but  I 
understand  the  charge  of  the  Lord  Chief  Baron  to  go  to  this, 
that  the  building  of  a  ship  is  distinct  from  equipping,  fitting  out^ 
ftunishing,  and  arming,  though  the  ship  might  be  easily  con- 
verted into  a  ship  of  war. 

Lord  Chief  Baron, — It  seems  to  me  to  be  as  plain  as  possible, 
that  you  must  give  some  effect  to  the  omission  of  the  word 
"  build/'  otherwise  if  it  was  intended  that  nothing  of  that  sort 
should  be  done,  it  would  have  been  the  easiest  thing  in  the 
world  to  say  "  you  shall  not  build." 

Sir  Hugh  Caiima, — Quite  so,  my  Lord. 

Lord  Chief  Baron, — I  think  it  is  important,  in  order  to  get  at 
what  was  meant  not  to  be  done,  to  find  out  what  it  is  that  you 
are  allowed  to  do.  If  I  recollect  rightly,  in  some  of  the  matters 
that  you  have  alluded  to,  in  the  correspondence  which  led  to  the 
adoption  of  these  rules  of  Wasliington's,  there  are  some  words  as 
to  the  course  which  it  was  desirable  to  take. 

Sir  Hugh  Cai/ma. — He  says,  "  We  are  a  shipbuilding  nation ;" 
we  must  take  care  not  to  interfere  with  that. 

Lord  Chief  Baron. — Just  so ;  they  would  not  like  to  have  the 
entire  craft  of  shipbuilding  abolished. 

Sir  Hugh  Cairns, — The  second  proposition  which,  if  I  under- 
stand the  charge  aright,  I  conceive  to  be  laid  down,  is  this,  that 
the  "  Alexandra"  clearly  was  not  armed,  and  that  it  waa  for  the 
jury  to  say  whether  she  was  equipped,  fitted  out,  or  fiimished,  or 
intended  so  be,  within  Her  Majesty's  dominions.  The  third  pro- 
position which  is  deducible  from  his  Lordship's  charge — I  do  not 
mean  to  say  that  these  propositions  were  laid  down,  it  is  not  the  , 

habit  to  lay  them  down  distinctly— was  this 

Mr.  Baron  Chan/nelL — ^You  say,  "  equipped,  furnished,  or 
"  fitted  out  within  Her  Majesty's  dominions." 

Svr  Hugh  Cairns. — Yes,  my  Lord. 

Mr.  Baron  Bramwell. — Or  intended  so  to  be. 

Sir  Hugh  Cai/ms.— Or  intended  so  to  be.  The  thii'd  pro- 
position which  I  collect  is  this,  that  the  equipment,  fiirnishing,  or 
fitting  out  must  be  of  a  warlike  character.  And  the  fourth  pro- 
position I  understand  to  be  this  (and  I  will  in  a  moment  compare 
it  with  what  fell  from  my  Lord  this  morning),  that  it  was  for 
the  jury  to  say  whether  they  considered  that  there  was  any 
intention  of  employing  the  ship  to  cruize  and  commit  hostilities 
at  all 

Now,  my  Lords,  I  ask  for  a  moment  your  Lordships'  attention 
to  the  fourth  of  these  propositions  before  I  come  to  the  charge 
itself;  because  I  must  say,  that  it  seemed  to  me  that  if  any 
person  could  have  had  any  just  ground  of  complaint  with 
regard  to  that  part  of  the  charge,  it  would  have  been,  not  the 

o2 
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Aboumbnt.    Crown,  but  the  claimaots;  because,  if  I  might  take  leave  to  say 

*—        BO,  with  very  great  respect  to  my  Lord,  what  I  should  observe 

2nd  Day.      ^^^  ^^i^i^  is  this — that  perhaps  that  proposition  has  in  it   a 

breadth  which  is  not  necessary,  and  as  to  which  the  claimants  might 

say  that  it  was  putting  the  case  in  an  unfavourable  way  for 

them.     For  example,  on  behalf  of  the  claimants  I  take  leave  to 

think  I  might  say,  Do  not  leave  it  to  the  jury— or  that  your 

Lordship  should  not  leave  it  to  the  jury — ^to  say  whether  there 

was  an  intent  to  employ  the  ship  to  cruize  and  commit  hostilities 

at  all, — I  might  say,  leave  it  to  the  jury  in  a  more  limited  form 

— leave  it  to  the  jury  to  say  whether  there  was  an  intent  to 

employ  her  to  cruize  and  commit  hostilities  on  the  part  of  one 

belligerent  against  the  other  belligerent.     That  is  a  much  more 

limited  proposition.    But  my  Lord  left  the  larger  one  to  the  jury, 

as  I  understand  it.     And  therefore  I  say,  that  if  any  one  can 

complain  of  that  it  is  the  claimants,  that  is  the  defendants,  and 

not  the  Crown,  because  if  the  jury  found  against  the  Crown  upon 

the  larger  proposition,  a  multo  fmi:wt'i  they  would  have  found 

against  the  Crown  upon  the  smaller  proposition.    It  seems  to  me 

therefore  that,  entirely  owing  to  what  my  Lord  said  this  morning, 

that  he  did  not  think  it  necessary  to  put  to  the  jury  about  the 

particular  service  upon  which  the  vessel  was  to  be  employed,  if 

it  is  the  case,  as  I  think  I  shall  show  that  it  is,  that  though  he 

left  the  question  to  the  jury  whether  she  was  to  be  employed  to 

cruize  and  commit  hostilities  at  all,  he  left  out  the  other  question 

involved  it  it,  whether  she  was  to  be  employed  in  the  service  of 

A.  against  B. 

Now,  I  will  give  an  example  of  the  passages  which  seem  to 
bear  out  the  propositions  which  I  have  submitted  to  your  Lord- 
ships as  the  effect  of  the  charge. 

Lord  Chief  Bwron. — My  intention  was  to  assume  that  she  was 
intended  by  those  who  were  intending  ultimately  to  employ  her 
for  the  Confederate  Government.  I  will  read  to  you  a  part  of 
what  I  said,  at  page  232.  ^'  I  do  not  know  what  conclusion  you 
''  would  come  tio  as  to  what  service  she  was  intended  for.  If  it 
"  became  a  matter  of  importance  to  decide  that,  it  would  be  a 
"  question  for  you  to  decide  whether  it  amounted  to  more  than 
''  a  strong  suspicion,  or  whether  it  was  so  made  out  to  your 
''  entire  satisfaction  as  to  justify  a  verdict  in  that  direction." 

Sir  Hugh  Cairns, — No  doubt,  my  Lord ;  nothing  could  be  mort; 
distinct.  Your  Lordship  did  not  put  it  to  the  jury  for  what 
particular  service  she  was  intended  ;  but  if  your  Lordship  will 
bear  with  me  for  a  moment  I  will  come  to  that  passage  by  and 
bye. 

Lord  Chief  JBarow^— Allow  me  to  finish  the  sentence.  "  But, 
"  gentlemen,  I  do  not  propose  to  put  that  to  you,  nor  do  I  think 
"  it  worth  while  to  follow  the  learned  Attorney  General  through 
**  the  whitewashing  of  Clarence  Randolph  Tonge,  because  after 
**  all,  what  he  proved  seems  to  me  to  have  the  least  possible  con- 
*'  nexion  with  or  effect  upon  the  real  question  in  this  case, 
"  which  I  take  to  be  this — Was  the  vessel  built,  or  was  it  merely 
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"  in  course  of  building  ?    Now,  gentlemen,  I  present  the  matta*   Aboumbht. 
'*  to  you  in  another  point  of  view,  and  then  comes  the  question     gndDa 
"  as  to  the  words  employed."  ^' 

Sir  Hugh  Cahma. — ^Yes,  upon  that  part,  as  to  the  words, 
I  shall  have  something  to  say. 

Lord  Chief  Baroru — And  then  comes  the  allusion  to  the  case 
cited  by  the  Attorney  General  then  for  the  first  time,  not  in  the 
opening,  but  for  the  purpose,  I  imagine,  of  putting  the  Court  in 
lX)ssession  of  all  he  meant  to  rely  upon,  which  case,  he  having 
cited,  I  adopted.  I  am  not  sure  that,  if  the  question  were  to  be 
argued  here,  I  should  entirely  concur  in  that ;  it  would  re- 
quu-e  a  good  deal  of  consideration,  and,  perhaps,  some  little 
reflection,  but  I  adopted  it,  and  stated  to  the  jury  that  I  con- 
sidered myself  upon  that  occasion  bound  by  that  authority, 
and  left  it  to  them  as  part  of  the  law  of  the  case.  Then  I  go 
on,  '*  I  do  not  mean  to  say  that  it  is  absolutely  necessary  (and  I 
"  think  that  the  learned  Attorney  General  is  right  in  that),  it 
"  is  not  perhaps  necessary  that  the  vessel  should  be  armed  at  all 
"  points ;  though  it  may  be  that  the  case  cited  from  6th  Peters* 
"  Repoi:^by  the  learned  Attorney  General,  somewhat  late  in  the 
"  day,  is  a  case  where  the  jury  found  that  the  vessel  was  actually 
"  fitted  out."  It  was  admitted  that  she  was  not  armed  at  all. 
"  They  found  so  most  properly,  for  she  actually  sailed  away  with 
"  the  captain,  who  afterwards  turned  her  into  a  privateer,  and 
"  she  went  away,  in  a  great  measure,  fitted.  The  jury  found 
"  that  she  was  fitte<l,"  and  it  was  quite  clear  that  she  was  not 
armed.  "  The  question  is,  whether  you  think  that  this  vessel 
"  was  fitted.  Armed,  she  certainly  was  not,  but  was  there  an 
"  intention  that  she  should  be  furnished,  fitted,  or  equipped  at 
"  Liverpool  ? "  (leaving  "  armed  "  quite  out  of  the  question). 
"  Because,  gentlemen,  I  must  say,"  (and  here  comes  that,  "  if  "), 
"  it  seems  to  me  that  in  respect  of  the  *  Alabama,'  if  she 
"  sailed  away  from  Liverpool  without  any  arms  at  all, 
"  merely  a  ship  in  ballast,  unfurnished,  unequipped,  unj^repared, 
"  and  her  arms  were  put  in  at  Terceira,  not  a  port  in  Her 
'*  Majesty's  dominions,  the  Foreign  Enlistment  Act  is  no  more 
"  violated  by  that  than  by  any  other  indifferent  matter  that 
"  might  happen  about  a  boat  of  any  kind  whatever."^  I  certainly 
meant  to  assume  that  it  was  not  necessary  for  the  jury  to  come 
to  any  conclusion  with  respect  to  the  use  that  was  to  be  made  of 
the  vessel  by  anybody,  because  if  she  was  not  in  a  condition 
fitted,  furnished,  and  equipped,  so  as  to  come  within  that  which 
a  subject  of  this  country  is  not  allowed  to  do — if  she  was  never 
intended  to  be  put  in  that  condition,  then  it  did  not  signify  at 
all  what  was  the  sei-vice  for  which  she  was  ultimately  intended. 
And  I  thought  that  the  use  that  was  to  be  made  of  the  words 
"  attempt,"  "  endeavour,"  and  so  on,  is  this,  that  provided  there 
was  no  intention  of  doing  an  act  that  was  forbidden,  what  was 
attempted  to  be  done  would  not  be  a  violation  of  the  Act. 

Sir  Hugh  Cairns. — Of  course  not,  my  Lord.  There  is  no 
doubt  that  in  the  passage  which  your  Lordship  has  read  the 
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Argument,  jury  were  told  that  it  was  not  put  to  them,  and  that  it  was 

not    necessary  for   them    to    consider    what    was   the    parti- 

2Dd  Day,  cular  service  that  she  was  intended  for.  I  shall  presently 
call  your  attention  to  what  was  said  in  the  latter  part 
of  the  charge.  But  allow  me  first  to  refer,  in  support  of  the 
first  of  the  propositions  which  I  said  were  to  be  collected  from 
this  charge,  to  the  bottom  of  page  229  and  the  top  of  280. 
After  referring  to  the  authorities — to  Justice  Story  and  the 
Commentaries  of  Chancellor  Kent,  my  Lord  says,  "These, 
"  gentlemen,  are  authorities  which  show  that  where  two  belli- 
"  gerents  are  carrying  on  war,  the  subject  of  a  neutral  power 
"  may  supply  to  either,  without  any  breach  of  international 
"  law,  and  certainly  without  any  breach  of  the  Foreign  Enlist- 
"  ment  Act  (and  it  does  not  say  a  word  about  it)  all  the  muni- 
"  tions  of  war,  gunpowder,  every  description  of  firearms,  cannon, 
"  every  kind  of  weapon,  in  short,  whatever  can  be  used  in  war 
"  for  the  destruction  of  human  beings  v/ho  are  contending 
"  together  in  this  way.  Well,  gentleman,  why  should  ships  be 
"  an  exception  ?  In  my  opinion,  in  point  of  law,  they  are  not. 
*'  Presently  I  shall  have  to  put  to  you  the  question  of  fact  about 
"  the  '  Alexandra,'  which  you  will  decide.  The  Foreign 
"  Enlistment  Act  it  is  now  necessary  for  me  to  advert  to,  in 
"  order  to  tell  you  what  is  the  construction  which  I  put  on  the 
"  seventh  section,  which  alone  we  have  to  do  with  on  the 
"  present  occasion."  Then  his  Lordship  reads  the  title  of  the 
Act,  and  the  preamble.  Up  to  that  point  I  submit  to  your  Lord- 
ships that  it  is  perfectly  clear  that  where  his  Lordship  speaks 
of  ships  he  could  not  have  meant — it  would  be  absurd  to  suppose 
that  he  meant — furnishing,  fitting,  and  arming ;  he  speaks  of  sliips 
being  built  as  distinguished  from  whatever  might  be  meant  by 
equipping,  furnishing,  fitting  out,  and  arming.  It  is  made  still 
more  clear  at  the  top  of  page  231,  where,  after  reading  the  words 
of  the  Act,  and  those  words  especially  "  equipping,"  "  fitting 
"  out,"'  and  "  arming,**  his  Lordship  says, ."  Now,  with  respect  to 
"  the  question  of  building,  it  is  certainly  remarkable  that  there 
"  is  not  a  word  said  about  it.  It  is  not  said  that  you  may  not 
"  build  vessels  for  the  belligerent  power.  Thei-e  is  nothing  sug- 
"  gested  of  the  kind,  and  clearly  by  the  common  law,  and  by  the 
"  passages  I  have  read  to  you,  surely  if  from  Birmingham  either 
"  State  may  get  any  quantity  of  destructive  instruments  of  war, 
"  and  if  from  the  various  parts  of  the  kingdom  where  gun- 
"  powder  is  made  they  can  obtain  any  quantity  of  that 
"  destructive  material,  why  should  they  not  get  ships  ?  Why 
*'  should  ships  alone  be  themselves  contraband,"  that  is  to  say, 
forbidden  by  the  statute.  It  is  perfectly  apparent,  and  no 
person  can  contend  for  a  moment  that  the  jury  misunderstood 
this  matter  ;  that  where  my  Lord  spoke  of  the  building  of  ships 
as  not  being  prohibited,  he  meant  to  refer  to  the  building  of  ships 
as  distinguished  from  what  might  be  meant  by  those  other 
words,  "  equip,  &c." 

Now  as  to  the  second  point ;  the  view  which  was  presented  by 
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my  Lord  to  the  jury  about  the  "  Alexandra/'  and  her  condition   Aegujibot. 

with  reference  to  the  7th  section,  the  passage  my  Lord  has  read        

is  the  chief  one  which  I  meant  to  rely  upon  for  that  purpose.     I     ^"^^^y- 

mean  that  passage  which  begins  below  the  middle  of  page  232, 

but  I  cannot  help  thinking,  more  especially  when  I  find  that  the 

two  reports  do  not  agree,  that  there  is  a  slight  inaccuracy  in  one 

of  the  reports  in  part  of  that  passage,  which  may  affect  the  whole, 

as  to  which  I  will  take  leave  to  make  my  suggestion  at  the  proper 

time.     My  Lord  says,  "  Now,  gentlemen,  I  present  the  matter  to 

"  you  in  another  point  of  view.     The  offence  against  which  the  in- 

"  formation  is  directed,  is  the  '  equipping,  furnishing,  fitting  out, 

"  •  or  arming.'     Gentlemen,  I  have  looked,  so  that  I  might  not 

"  go  wrong,  (as  we  have  the  advantage  of  having  it  here)  at 

"  Webster's  American  Dictionary,  a  work  of  the  greatest  learning, 

"  research,  and  ability.     No  one  can  complain  that  I  refer  to  that. 

"  It  appears  there  that  to  '  equip '  is  to  furnish  with  aims.    In  the 

"  case  of  a  ship  especially  it  is  to  furnish  and  complete  with  arms. 

"  That  is  what  is  meant  by  'equipping.'     'Furnish'  is  given 

"  in  every   dictionary  as    the    same    thing   as   '  equip.'      *  To 

"  '  fit  out"  is  *  to  furnish   and  supply,'  as  to  fit  out  a  priva- 

"  teer.      And   I  own  that  my  opinion  is,  that  'equip,   *fur- 

"  nish,'  'fit  out,'  or  'arm,*  all  mean  precisely  the  same  tiling." 

Now  I  stop  therefor  a  moment.    There  cannot  be  the  slightest 

doubt  that  in  one  sense   those  four  words  do  mean  the  same 

thing,   that  is,    no  person    could   doubt   for  a    moment  that 

to  equip  would  include    all   equipments,   and  that  equipment 

would   be  a  nomen  generale.      It  would   be    absurd  to   say 

that  all  kinds  were  not  all  included  in  the  term  equipment.    And 

certainly  with  respect  to  the  term  "  arm,"  it  is  impossible  to  say 

that  that  would  not  be  included  in  the  other  terms  "  equip," 

"  fit  out,"  or  "  furnish,"  if  it  were  necessary.     There  can  be  no 

doubt  that  each  of  the  three  words  first  mentioned  would  include 

and  comprehend  in  their  extent  the  fourth  term  to  "  arm."     Then 

it  concludes,  "  I  don't  mean  to  eay  that  it  is  absolutely  necessary 

"  (and  I  think  that  the  learned  Attorney  General  is  right  in  that) 

"  it  is  not,  perhaps,  necessary  that  the  vessel  should  be  armed  at 

"  all  points."    Now,  with  regard  to  that,  I  cannot  help  thinking 

that  it  is  not  quite  an  accurate  report  by  the  short-hand  writer, 

because  in  our  report  it  is  a  little  different.     This  is  printed  from 

our  short-hand  writer's  notes,  without  any  correction.    We  do  not 

pledge  ourselves  to  one  more  than  the  other.    At  page  245  in  the 

small  copy,  three  or  four  lines  lower  down,  after  speaking  of  the 

equipping,  fitting  out,  and  furnishing,  the  learned  Lord  Chief 

Baron  is  made  to  say,  "  I  do  not  mean  to  say  that  it  is  absolutely 

"  necessary,  (and  I  think  that  the  learned  Attorney  General  is 

*'  right  in  that)."    That  is  one  sentence.    "  It  is  not,  perhaps,  ne- 

"  cessary  that  the  vessel  should  be  armed  at  all  points,  although 

"  it  may  be  that  the  case  cited  from  6th  Peter's  Reports  by  the 

"  learned  Attorney  General  somewhat  late  in  the  day  is  a  case 

"  where  the  jury  found  that  the  vessel  was  actually  fitted  out." 

Now,  inasmuch  as  we  find  immediately  afterwards  that  the 
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AiiofjMBKT.   learned   Lord    Chief   Baron    takes    distinct    notice    that    the 

"Trr        "  Alexandra "  was  not  armed  at  all,  but  that  still  there  was  a 

"     ^^'     question  to  be  submitted  to  the  jury  notwithstanding  that,  it 

seems  to  me  perfectly  obvious  that  just  a  word  or  two  has  dropped 

out  from  this  sentence. 

Mr.  Attorney  Oeneral, — Oh ! 

Bir  Hugh  Cmms. — My  friend  is  very  fond  of  interrupting  by 
a  sneer  or  a  laugh,  but  I  venture  to  think  that  it  would  be  better 
he  should  hear  what  I  have  to  say  upon  the  point,  and  reply 
in  a  more  decorous  form  at  the  proper  time.  My  Lords,  I 
venture  to  think  that  it  is  a  fair  and  just  conclusion  from  the 
whole  of  this  passage,  taking  notice,  as  we  do,  that  the  Lord 
Chief  Baron  pointed  distinctly  the  attention  of  the  jury  to  this, 
that  the  ^*  Alexandra  "  was  not  armed  at  aU,  but  that  yet  the 
question  was  for  them  whether  there  was  or  was  not  an  intention 
of  equipping,  fitting  out,  and  furnishing ;  I  say  it  is  to  my 
mind  reasonably  clear  that  he  must  have  said  this, —  I  don't  mean 
to  say  that  it  is  absolutely  necessary  she  should  be  armed,  and  it 
is  not  necessary  that  she  should  be  armed  at  all  points.  Because 
otherwise  there  would  have  been  an  end  of  the  case.  There 
would  have  been  nothing  to  leave  to  the  jury.  If  my  Lord  had 
meant  to  say.  It  is  not  necessary  that  she  ^'  should  be  armed 
at  all  points;"  implying  that  it  is  necessary  she  should  be 
armed  to  a  certam  extent ;  and  if  the  moment  afterwards  he  went 
on  to  tell  the  jury  it  is  admitted  that  she  was  not  armed  at  all, 
but  it  is  for  you  to  say  whether  there  was  an  infringement  of 
any  of  those  other  words  which  occur  in  the  Act  of  Parliament. 

Mr.  Baron  GhannelL — What  did  the  Lord  Chief  Baron  treat 
as  the  finding  of  the  jury  in  that  American  case  which  was 
referred  to  ? 

Svr  Hugh  CaitTW.— There  were  no  arms ;  the  ship  was  not 
armed  in  the  Quincy  case.  She  had  equipments  and  fittings 
out  of  a  warlike  character,  but  not  arms. 

Mr.  Baron  ChomneU, — ^You  read  the  Lord  Chief  Baron's  ob- 
servations as  amounting  to  this  : — '^  If  the  jury  find  the  vessel 
"  was  actually  fitted  out,"  and  then  adding  the  words  "  though 
"  not  armed  at  all  points." 

Sir  Hugh  Cairns, — She  was  fitted  out  of  course  with  the 
fittings  which  the  report  of  that  particular  case  shows  were  on 
board. 

Mr.  Baron  ChanneU. — If  the  Lord  Chief  Baron  says,  "  It  is 
"  not  necessary  that  the  vessel  should  be  armed  at  all  points," 
he  is  speaking  of  some  amount  of  armament ;  and  the  case  wliich 
was  cited  somewhat  late  in  the  day  is  a  case  where  the  jury  found 
that  the  vessel  was  actually  fitted  out,  though  not  armed  at  all 
points. 

Sir  Hugh  Cairns. — ^Though  not  armed  or  armed  at  all  points, 
is  how  I  understood  the  Lord  Chief  Baron  to  put  it.  I  appre- 
hend there  is  an  alternative.  In  his  Lordship's  allusion  to 
that  case  he  first  presented  to  the  jury  what  might  be  his  own 
view  of  this  verbiage,  "equipping,"  ''fitting  out/'  &c.,  but  which 
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it  was  not  neoessftry  to  lay  down  to  tiie  jury  as  the  law.  But,  AiioinicitT. 
then,  says  my  Lord,  I  do  not  mean  to  lay  that  down  to  you»  nor 
do  I  mean  to  say  that  it  is  necessary  she  should  be  armed,  or 
armed  at  all  points ;  neither  one  nor  the  other.  Then  what  is 
the  question  that  I  should  leave  ?  His  Lordship  makes  it  deai*, 
because  he  goes  on  to  say, — "  The  question  is,  whether  you  think 
**  that  this  vessel  was  fitted  ;  armed  she  certainly  was  not." 
But  if  his  Lordship  had  meant  to  say,  All  I  can  tell  you  is  that 
she  need  not  be  armed  at  all  points,  but  must  be  armed  some- 
what, there  would  have  been  nothing  to  leave  to  the  jury  at  all. 
Whereas  my  Lord  goes  on  to  say,  "  The  question  is  whether  you 
''  tliink  she  was  fitted ;  armed  she  certainly  was  not ;  but  was 
"  there  an  intention  that  she  should  be  furnished,  equipped,  or 
''  fitted  out  at  Liverpool  ?"  That  clearly  shows  that  he  meant 
to  put  it  in  contrast  with  the  arming,  if  it  was  necessary  to 
separate  the  one  from  the  other. 

Mr,  Baron  Bramwell, — It  strikes  me  that  the  other  side  would 
not  agree  to  what  you  say,  that  there  was  an  end  of  the  case  if 
arming  were  necessary.  Because,  supposing  it  was  necessary  to 
arm  ;  if  it  were  intended  to  arm  partly  at  liverpool,  it  would  be 
within  the  Act  of  Parliament. 

Sir  Hugh  Cairns. — ^But  the  Lord  Chief  Baron  does  not  say 
that 

Mr.  Baron  Bramwell, — I  understood  you  to  say  that  if  the 
Lord  Chief  Baron  had  laid  down  that  more  or  less  of  arming 
was  necessary  there  was  an  end  of  the  ease,  inasmuch  as  there 
was  no  actual  arming  at  alL  I  say  that  that  would  probably  not 
be  agreed  to,  for  this  reason,  that  if  there  was  an  intention  to 
arm,  and  they  were  preparing  the  ship  to  receive  arms,  that 
would  be  enough. 

Sir  Hugh  Caiims. — But  your  Lordships  should  be  good  enough 
to  bear  in  mind  the  statement  of  the  Attorney  General  in  reply. 
He  had  virtually, — ^indeed,  I  may  say,  literally  in  verbiSy — con- 
ceded the  question  of  any  intention  to  arm. 

Mr.  Baron  Bramwdl, — Did  he  do  so  ? 

Sir  Hugh  Cairns. — Oh  yes,  my  Lord ;  that  was  perfectly 
understood* 

Mr.  Baron  Bra/mweU. — I  was  not  aware  of  that  being  the 
case. 

Mr.  Attorney  GeneraZ. — I  distinctly  differ  from  my  learned 
firiend. 

Sir  Hugh  Cairns. — I  expect  that  my  learned  firiend  will 
"  distinctly  differ  "  with  everything  he  has  heard  me  say  from 
beginning  to  end 

Lord  Chief  Baron. — ^Is  there  anything  in  the  whole  information 
that  charges  arming  at  all,  or  anything  about  it  ? 

The  Queen's  Advocate. — No,  my  Lord ;  nothing  at  all. 

Sir  Hugh  Cairns. — No,  my  Lord,  there  is  nothing  about 
arming  or  about  an  intention  to  arm. 

Mr.  Baron  Bramwell. — ^As  I  understand,  you  say  that  my 
Lord  told  the  jury  that  it  was  Aot. necessary  that  the  vessel 
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Argument,  should  be  at*med,  and  that  had  he  said  otherwise,  or  been  of 
7~        a  different  opinion,  that  it  was  necessary  that   she  should  be 

*° j^'      armed,  that  that  would  have  put  an  end  to  the  case.     Now  I 

do  not  tliink  it  would,  because,  although  the  statement  in  the 
information  is  "  furnish,'*  "  fit  out,"  and  "  equip,^'  and  there  is 
nothing  about  arming,  yet  if  furnishing,  fitting  out,  and  equip- 
ping may  take  place  where  there  is  a  partial  arming,  then 
although  no  actual  arming  had  taken  place,  yet  if  they  were 
attempting  to  do  that,  the  offence  would  be  in  the  intention. 

Sir  Hugh  Cairns. — The  Act  of  Parliament  does  not  say 
"  intend,"  it  says  "  an  attempt  to  arm," — that  is  an  act — and 
there  is  no  such  act  alleged  in  the  information.  There  is  no 
attempt  to  arm  alleged  in  any  part  of  the  information,  from  the 
beginning  to  the  end.  I  do  not  believe  that  the  word  "  arm  " 
occurs  in  the  information  in  any  count. 

Mr.  Baron  Bramwell, — No,  it  does  not. 

Sir  Hugh  Cahms. — I  believe  we  are  all  agreed  about  that, 
therefore  I  say,  my  Lords,  that  the  Lord  Chief  Baron  leaving  to 
the  jury  this  question,  "  Was  there  an  intention  that  she  should 
"  be  furnished,  or  fitted  out,  or  equipped  at  Liverpool?"  left 
exactly  the  question  which  under  the  Act  of  Parliament  ought, 
in  our  view  of  the  case,  to  be  left  to  them,  and  that  although  my 
Lord  did  say  that  in  his  opinion  there  would  be  ground  to  argue 
that  those  four  words  meant  to  signify  the  same  idea,  he  did 
not  so  put  it  to  the  jury.  He  receded,  for  the  purpose  of  the 
question  he  was  going  to  put  to  the  jury,  from  any  view  of  the 
law  of  that  kind,  and  adopted  the  view  indicated  in  the  American 
case  cited  by  the  Attorney  General.  He  made  it  perfectly  clear 
beyond  the  wretched  criticism  (which  probably  as  we  heard  it 
on  the  motion  for  the  rule  will  be  repeated  here),  that  the  jury 
believed,  or  imagined  that  the  Lord  Chief  Baron  was  saying,  "  If 
"  you  are  of  opinion  that  there  were  no  arms  on  board,  there  is  an 
"  end  of  the  case,  and  you  must  find  a  verdict  for  the  claimant 
"  and  not  for  the  Crown."  Now  as  to  the  character  of  the 
equipment  which  must  be  on  board,  to  which,  throughout  the 
whole  of  his  charge,  his  Lordship  must  have  been  taken  to  have 
been  pointing,  your  Lordships  will  find  it  very  clearly  laid  down, 
and  it  is  not  necessary  that  the  learned  Judge  should  repeat  in 
every  sentence  what  he  has  before  stated.  At  the  bottom  of 
page  230,  your  Lordships  will  find  this :  "  Now,  gentlemen,  the 
"  question  that  I  shaU  propose  to  you  is  this,  whether  you  think 
"  that  this  vessel  was  merely  in  the  course  of  building  for  the 
"  purpose  of  being  delivered  in  pursuance  of  a  contract,  which  I 
"  own  I  think  was  perfectly  lawful ;  or  whether  there  was  any 
"  intention  that  in  the  port  of  Liverpool  or  any  other  English 
"  port  (and  there  is  certainly  no  evidence  of  any  other)  the 
"  vessel  should  be  equipped,  fitted  out,  and  furnished  or 
"  armed  for  the  purpose  of  aggression?  That  is  the  question.'' 
Pointing  clearly  to  the  character  and  object  of  the  equipping, 
furnishing,  fitting  out,  or  arming,  as  the  case  might  be. 
My  Lords,  still  further  upon  that  point  you  will  find  at  page 
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233,  what  will  at  the  same  time  support  what  I  call  my  first   AaouitEHT. 
proposition,  and  also  the  fourth.    Your  Lordships  will  find  about        TT"  , 

10  lines   from  the  bottom  of  page  233,  after  speaking  of  the       ^ ^^' 

evidence  of  Captsdn  Inglefield,  my  Lord  says :  "  In  short, 
"  what  he  makes  out  is,  that  she  might  have  been  built  for 
"  a  yatch,  or  might  have  been  built  as  a  vessel  capable  of 
**  being  convertible  into  a  war  vessel.  But  the  question  is, 
"  was  there  any  intention  that  in  the  port  of  Liverpool,  or 
"  in  any  other  port,  she  should  be,  in  the  language  of  the  Act 
"  of  Parliament,  either  equipped,  furnished,  fitted  out,  or 
"  armed  with  the  intention  of  taking  part  in  any  contest  ?"  Now, 
my  Lords,  I  say  that  that  is  the  larger  proposition  which  I  took 
leave  to  submit,  we  on  the  part  of  the  claimants  might  have  de- 
murred to,  but  which  the  Crown  certainly  cannot  object  to.  It 
is  quite  true  that  my  Lord,  as  he  said  just  now,  told  the  jury 
that  he  did  not  mean  to  trouble  them  with  the  question  of  what 
particular  service  she  might  be  intended  for,  but  here  is  a  question 
which  includes  the  other,  a  much  larger  and  much  more  intelligible 
question  which  was  left  to  the  jury.  Is  it  your  opinion  that 
in  the  language  of  the  Act  of  Parliament,  she  was  intended  to  be 
"  equipped,  furnished,  fitted  out,  or  armed  with  the  intention  of 
"  taking  part  in  any  contest  ?"  Well  if  she  was  not  armed,  equip- 
ped, furnished,  or  fitted  out  with  the  intention  of  taking  part  in 
any  contest,  a  multo  fortiori  she  could  not  have  those  things  done 
to  her  with  the  intention  of  being  employed  in  the  service  of  the 
Confederates  to  cruize  and  commit  hostilities  against  the  United 
States  of  America.  It  seems  to  me  beyond  the  possibility  of  con- 
troversy that  this  larger  proposition  to  which  I  say  we  might  have 
objected  includes  in  it  the  minor  propositions  which  the  Crown 
complains  was  not  found  in  the  charge  of  the  Chief  Baron. 

Now,  my  Lords,  I  therefore  submit  to  your  Lordships  that  the 
charge  looked  at  in  this  way  will  be  found  in  substance  to  have 
directed  the  attention  of  the  jury  to  ever3rthing  which  ought  to 
have  been  laid  before  them  as  matter  of  law,  and  to  everything 
which  ought  to  have  been  put  to  them  as  the  issue  of  fact  to  be 
decided  between  the  parties.  And,  my  Lords,  I  feel  satisfied 
that  both  according  to  your  Lordships'  practice  in  all  actions 
which  are  tried  in  this  Court,  but  I  might  say  more  especially 
according  to  the  immemorial  practice  in  actions  which  are  of  a 
penal  character,  or  actions  involving  a  forfeiture,  if  your  Lord- 
ships' find,  that  this  case  has  been  tried  in  a  manner  which  has 
produced  a  result  satisfactory  to  your  Lordships'  mind  on  the  law 
and  on  the  evidence,  your  Lordships  will  not  eater  into  any  minute 
criticism  upon  the  words  of  the  charge,  but  weU  rest  satisfied 
with  the  manner  in  which  the  verdict  was  given.  I  submit  with 
confidence  that  on  the  evidence  which  I  have  taken  the  liberty 
of  commenting  on,  it  is  utterly  impossible  to  say  that  a  jury  was 
not  warranted,  and  thoroughly  well  warranted,  in  coming  on  the 
facts  to  the  conclusion  that  they  came  to,  and  that  evidence  pre- 
sented on  the  part  of  the  Crown,  was  evidence  that  could  not 
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Aroumknt.    support  the  case  which  the  Crown  alleged    and    which   the 
anToa        Crown  attempted  to  prove. 

Then  I  say,  on  the  construction  of  the  Act  of  Parliament, 

the  evidence  as  to  the  condition  of  the  sliip  the  "  Alexandra/' 
and  the  evidence  as  to  intention  was  evidence  which  shows 
clearly  and  distinctly  that  the  "  Alexandra  '*  was  neither 
equipped,  furnished,  nor  fitted  out,  nor  armed,  nor  was  there 
any  intention  to  furnish,  to  equip,  fit  out,  or  arm  her,  or  any 
attempt  to  do  any  one  of  these  things,  within  the  port  of 
Liverpool,  or  within  any  part  of  Her  Majesty's  dominiona  And 
I  say  let  any  person  read  the  reply  of  the  Attorney  General  in 
tliis  case,  and  it  is  utterly  impossible  to  do  otherwise  than 
arrive  at  the  conclusion  that  the  Crown  at  that  time  thought 
they  wree  not  entitled  to  a  verdict,  and  if  your  Lordships  are 
of  that  opinion,  in  substance  the  justice  of  the  case  has  been 
arrived  at.  And  certainly,  my  Lords,  I,  on  behalf  of  my 
clients,  however  interesting  it  may  be  to  have  points  of  law 
decided  upon  an  Act  which  has  not  been  made  the  subject  of 
discussion  up  to  the  present  day,  do  trust  that  your  Lordships 
will  not  have  those  points  discussed  at  the  expense  of  my 
clients.  I  venture  to  say,  and  with  confidence,  that  the  Crown  is 
bringing  forward  a  case  which  is  without  precedent  during  the 
70  years  which  have  elapsed  since  the  statute  was  made  on 
this  subject  across  the  Atlantic, — which  is  without  precedent 
during  the  40  years  in  which  we  have  had  a  similar  Act  of 
Parliament  in  this  country.  I  say  it  is  impossible  to  suppose 
that  if  the  law  were  as  they  allege  it  to  be,  cases  would  not  have 
occurred  again  and  again  where  seizures  and  forfeitures  would 
have  been  made  under  the  penalties  of  this  Act.  I  say  the  case 
they  are  bringing  forward  is  against  the  history  of  legislation  on 
this  subject ;  it  is  against  the  true  and  sound  construction  of  the 
Act  of  Parliament  on  the  subject ;  it  is  against  the  declarations 
which  have  been  made  by  every  one  who  has  had  the  right  to 
control  the  movements  of  the  Crown,  or  to  direct  or  advise 
the  movements  of  the  Crown,  in  putting  this  Act  into  execution 
from  the  time  when  the  Act  first  attracted  public  attention. 
And  I  trust  that  your  Lordships  will  think  that  the  litigation 
we  have  had  in  this  case  is  enough  ;  that  full,  perfect,  and 
complete  justice  has  been  done  between  the  Crown  and  these 
claimants  on  a  statute  of  this  kind ;  and  that  your  Lordships 
will  be  of  opinion  that  there  should  be  no  further  litigation  in 
this  case. 

Mr.  Ba/ron  GhcmneU. — Will  you  let  me  see  for  one  moment 
the  smaller  copy  of  the  short-hand  writer's  notes. 

Mr,  Karshke. — ^My  Lords,  it  will  be  convenient  for  me,  in 
showing  cause  against  this  rule,  to  follow,  to  some  extent,  the 
course  which  my  learned  friend.  Sir  Hugh  Cairns,  has  adopted, 
and  to  consider  in  the  first  place,  what  is  the  construction  to 
be  put  upon  the  statute  upon  which  this  information  haa  been 
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filed ;  what  the  evidence  has  been  in  this  case,  and  what  the    Arqumbht. 
charge  of  the  learned  Lord  Chief  Baron  was  to  the  juiy,  which      2ndDa' 

is  now  complained  of.     I  cannot  help  thinking,  that  as  far  as        ^ T^* 

the  second  point  goes,  namely,  what  the  evidence  was  in  this  case, 
and  what  was  the  effect  of  it,  that  the  motion  of  the  Attorney 
General  was  rather  directed  to  this;  not  that  the  verdict 
was  against  evidence,  as  the  case  was  left  to  the  jury,  and 
according  to  the  Lord  Chief  Baron's  view  of  the  law ;  but 
assuming  his  Lordship's  ruling  to  be  wrong,  that  tlie  evidence 
would  have  supported  the  verdict,  in  the  event  of  the  ruling 
being  as  my  learned  fiiend,  the  Attorney  General,  wished  it  to 
be.  If  that  is  so,  it  seems  not  necessary  to  argue  at  any  length 
the  question,  whether  the  verdict  was  against  evidence  or  not. 
The  question  therefore,  resolves  itself  into  this,  whether  there  had 
been  a  misdirection  on  the  part  of  the  learned  Chief  Baron. 

Mr.  Baron  BramwelL—I  assume  that  all  the  Attorney  General 
would  say  would  be  this,  that  assuming  my  Lord  left  the  case  to 
the  jury,  as  the  Crown  says  it  ought  to  have  been  left,  namely, 
that  any  equipping  or  fitting  out  would  be  within  the  Act  of 
Parliament,  although  it  was  not  a  warlike  equipping ;  that  then 
the  verdict  was  against  the  evidence.  I  suppose  that  to  be  what 
the  Attorney  General  would  say. 

Mr,  Karslake, — ^Tes,  my  Lord ;  so  I  rather  assume  from  having 
had  the  advantage  of  hearing  a  great  portion  of  his  addre&s  to  the 
Court  when  the  rule  was  moved  for.  I  apprehend  that  that  is  not 
a  verdict  against  evidence.  I  did  not  understand  the  learned 
Attorney  General  to  say  that^  assuming  the  Lord  Chief  Baron  laid 
down  the  law,  as  we  say  he  did,  there  was  not  ample  evidence 
to  support  the  view  of  the  law  he  laid  down ;  but  I  understand 
him  to  say^  he  will  first  of  all  contend  that  the  Lord  Chief  Baron 
was  wrong  in  his  view  of  the  law,  and  then,  assuming  the  view 
presented  of  the  law  to  be  correct,  that  the  evidence  suj^ported 
that  view. 

Mr.  Attorney  Oeneral. — It  must  not  of  course  be  forgotten 
that  I  took  a  certain  view  of  what  the  Lord  Chief  Baron  laid 
down  which  may  possibly  turn  out  not  to  be  correct,  and  sup- 
posing that  view  is  not  correct,  then  I  adhere  to  my  motion  on 
the  ground  of  its  being  against  evidence. 

Mr.  Karslake, — Then,  my  Lords,  it  may  be  necessary  to  go  a 
little  more  at  length  into  the  evidence  of  the  cade  to  show 
that  it  would  warrant  the  verdict  given.  At  all  events,  upon 
that  part  of  the  case,  we  have  the  information  that  my  friend 
in  some  view  or  other  considers  that  the  verdict  was  not 
warranted  by  the  evidence  given  in  the  cause,  and  upon  that 
ground  he  asks  for  a  new  trial,  that  is,  on  the  ground  that  the 
verdict  was  against  evidence ;  and  he  also  states  that  there  has 
been  misdirection  on  the  part  of  the  learned  Judge,  and  he  is 
allowed  to  adopt  a  course  which  is  not  allowed  to  be  adopted 
generally  by  other  litigants  in  this  Court,  namely,  to  state  simply 
«bat  there  has  been  misdirection,  and  by  and  by  to  contend 
that  there  has  been  such  misdirection  without  at  present  at  all 
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Amumbnt.   informing  his  opponents  what  the  misdirection  is.    Therefore  we 

are  left  to  consider  what  is  the  law,  and  whether  his  Lordship 

^'Lu  ^^*  ^^  right  in  his  view  of  the  law,  without  any  assistance  from 
the  terms  of  the  rule  as  to  what  my  friend  says  the  Lord  Chief 
Baron  directed,  and  what  he  ought  to  have  directed  under  the 
circumstances  of  the  case.  My  Lord  Chief  Baron  has  said  that 
with  the  view  of  construing  this  Act  of  Parliament,  and  espe- 
cially the  7th  section,  it  is  extremely  important  to  see  what 
might  be  done  before  this  statute  was  passed.  After  the  full 
history  of  that  which  led  to  the  passing  of  this  statute,  which 
has  been  gone  into  at  such  length  by  my  learned  friend  Sir 
Hugh  Cairns,  I  will  trouble  you  very  little  indeed  upon  what 
took  place  in  America,  or  upon  what  took  place  in  England, 
before  this  statute  was  passed.  But,  my  Lords,  I  think  that  I 
may  call  attention  to  an  authority  which  is  earlier  even  than 
the  authorities  of  1793,  to  which  my  learned  friend  called 
attention,  (and  which  will  be  found  in  Fortescue's  Keports, 
at  page  338,  curiously  enough  under  a  discussion  by  the 
Judges  as  to  the  Precedence,  &c.  of  the  Judges :)  the  dictvmh 
as  to  what  had  been  the  advice  given  by  the  Judges  in  the 
House  of  Lords,  as  to  the  right  of  building  ships  of  war 
for  foreigners  in  this  country;  and  it  appears  to  me  ex* 
tremely  important  for  the  purpose  of  ascertaining  what  was 
declared  as  long  ago  as  1713,  and  again  in  1721,  to  be  the 
opinion  of  the  Judges  as  to  the  right  of  fitting  out  for 
foreign  nations  ships  of  war  in  this  country.  At  page  388 
your  Lordships  will  find  the  following  passage:  "  In 
"  Michaelmas  vacation  1721,  the  Judges  were  ordered  to  at- 
**  tend  the  House  of  Lords,  concerning  the  building  of  ships  of 
"  force  for  foreigners,  and  the  question  the  Lords  asked  the 
"  Judges  was,  whether,  by  law.  His  Majesty  has  a  power  to  pro- 
"  hibit  the  building  of  ships  of  war  or  of  great  force  for 
"  foreigners,  in  any  of  His  Majesty's  dominions  ?  And  the  Judges 
"  were  aU  of  opinion  (except  Baron  Montague,  Chief  Justice 
"  Pratt  delivered  the  opinion)  that  the  king  had  no  power  to 
"  prohibit  the  same,  and  declared  that  Montague  said  he  had  formed 
"  no  opinion  thereon.  This  question  was  asked  on  occasion  of 
"  ships  built  and  sold  to  the  Czar,  being  complained  of  by  the 
"  Minister  of  Sweden;  Trevor  and  Parker  gave  the  same 
"  opinion  in  1713/'  Therefore  there  is  the  opinion  given  by  the 
Judges  that  the  Crown  could  not  interfere  to  prevent  ships  of 
force  being  fitted  out  with  warlike  equipments,  in  this  country, 
for  foreigners,  at  all  events  in  the  years  1713  and  1721. 

Mr.  Baron  BramweXl. — What  are  we  to  understand  by  that, 
that  the  Judges  thought  that  the  expedition  might  be  fitted  out 
to  invade  the  territory  of  the  Czar  ? 

Mr,  Karalake.  That  His  Majesty  had  no  right  to  stop  the 
sailing  of  those  warlike  ships,  for  the  piirpose  of  being  engaged 
in  war  with  foreign  belligerents.  That  was  the  opinion  of  the 
Judges  upon  that  point. 

Mr,  Ba/ron  Br(xmwdl. — There  was  no  process  to  stop  them^ 
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there  was  no  process  by  which  the  Grown  could  have  stopped   ABauMENx. 
them  fipom  proceeding,  was  there  ?  •— " 

Mr,  Karalake. — ^That  question  was,  I  suppose,  submitted  to       ° ^* 

the  Judges  at  the  same  tiine.  The  question  was,  whether  the 
subjects  of  this  coimtry  could  be  prevented  from  selling  warlike 
ships  to  foreign  nations  at  war. 

Lord  Chief  Ba/ron, — I  dare  say  you  are  aware  that  the  last 
time  the  Judges  were  assembled  for  the  purpose  of  having  a 
question  put  to  them  in  that  general  way,  without  any  argument 
on  either  side,  one  of  the  most  eminent  Judges  that  ever  occu- 
pied a  seat  on  the  Bench  of  English  Judicature,  refused  to  give 
any  opinion  at  aU — I  mean  Mr.  Justice  Maule  ;  and  he  said  that 
unless  the  matter  was  argued  before  him,  so  that  he  might  know 
what  was  to  be  said  on  the  one  side  or  the  other,  he  should 
decline  giving  any  opinion.  I  apprehend  that  it  Ls  very  unlikely 
that  a  question  of  that  sort  ever  was  argued, 

Mr,  Karahke. — Very  possibly. 

Mr,  Baron  BramwelL — We  are  summoned  by  our  writs  to 
advise  the  House. 

Mr.  Karslake, — I  believe  at  the  time  it  was  the  common 
practice  for  the  Judges  to  give  information  to  the  Crown  when 
asked. 

Lord  Chief  Barmu — Not  only  in  the  House  of  Lords,  but  it 
was  not  an  uncommon  thing  you  will  find  for  the  Judges  to  be, 
assembled  for  the  purpose  of  giving  an  extra-judicial  opinion. 
They  were  assembled  once  upon  the  question  of  the  right  of  the 
Sovereign  to  control  the  whole  of  the  Boyal  Family,  and  as  to 
giving  him  during  the  lifetime  of  the  Prince  of  Wales  a  control 
over  the  Prince  of  Wales.  He  was  considered  to  be  the  father 
of  the  Boyal  Family.  The  Judges,  certainly  not  in  the  House 
of  Lords,  but  at  Serjeants  Inn,  were  assembled,  and  gave  an 
opinion,  and  they  have  been  in  the  habit  of  doing  it  upon  other 
matters  of  State. 

Mr,  Karalake. — My  Lords,  I  cited  that  passage  as  showing 
the  opinion  of  the  Judges,  and  as  a  declaration  therefore  as 
to  what  was  considered  to  be  the  law  at  that  time,  at  a 
date  prior  to  that  of  the  first  authority  which  was  cited  by  Sir 
Hugh  Cairns,  namely,  the  resolutions  or  rules  which  were  come 
to  in  1793,  and  to  show  that  before  that  time  the  question  had 
been  considered  here,  and  that  that  considered  opinion  had  been 
given  by  Her  Majesty's  Judges  upon  the  subject.  My  Lords,  for 
the  first  time,  in  the  year  1794,  the  American  Government 
passed  an  Act  of  Congress  for  the  purpose  of  making  certain 
provisions  as  regards  the  equipment  of  ships,  and  I  am  not  going 
to  trouble  your  Lordsliips  with  the  history  of  those  resolutions 
that  were  come  to  and  the  rules  that  were  laid  down,  because  your 
Lordships  have  the  rules  before  you  and  can  see  what,  according 
to  the  view  entertained  by  eminent  men  at  that  time,  was  con- 
sidered to  be  the  extent  of  the  prohibition,  and  what  were  the  rights 
of  neutrals  in  supplying  ships  and  equipments  to  belligerents. 
NoWf  my  Lord,  it  was  not  thought  worth  while  in  England  to 
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Argument,  interfere  in  any  way  by  statute  until  the  year  when  this  Act 
■ —  was  passed,  at  least  so  far  as  ships  were  concerned,  and  although 
2ud  Day,  ^j^j^  j^  ^^^  called  the  Foreign  Enlistment  Act,  certainly  so  far 
as  ships,  which  are  mentioned  in  the  7th  section,  are  concerned, 
it  is  a  most  inappropriate  title,  because  there  is  no  question  that 
it  has  retained  the  name  of  the  Foreign  Enlistment  Act  from 
the  circumstance  that  by  it  a  slight  alteration  of  existing  law  as 
regards  subjects  entering  the  service  of  foreign  powers,  was  then 
made,  and  that  these  sections  as  to  ships  found  their  way  into 
that  Act  of  Parliament  under  circumstances  which  have  been 
referred  to  by  my  learned  friend  Sir  Hugh  Cairns.  Now,  my 
Lords,  what  were  those  circumstances  ?  Because  it  is  not 
immaterial  to  see  what  gave  rise  to  the  necessity  for  municipal 
legislation  on  this  subject.  Undoubtedly,  when  one  looks  at 
the  debate  which  has  been  referred  to,  it  wDl  be  found  that  by 
far  the  most  important  consideration  at  that  time  was  the 
amendment  of  the  law  as  to  foreign  enlistment.  But  then  it 
was  thought  expedient  also  to  put  a  stop  to  that  practice  which 
was  existing  in  this  country  at  the  time  when  this  Act  was 
passed,  namely,  of  expeditions  being  organized  by  the  subjects 
of  this  country,  who  sailed  from  its  shores,  in  the  ships  fitted  out 
here,  for  the  purpose  of  taking  part  with  one  or  other  of  the 
belligerents.  It  was  under  those  circumstances  that  when  the 
Foreign  Enlistment  Act  of  1819  was  passed,  these  new  sections 
providing  against  the  equipment  of  vessels  were  included  in  it ; 
and,  my  Lords,  I  think  that  anybody  who  reads  the  preamble 
of  the  Act,  without  going  fiirther,  without  looking  at  the  section 
which  has  been  so  much  commented  upon,  would  say  that  beyond 
all  doubt,  so  far  as  the  preamble  discloses  the  object  of  the  Act,  the 
main  purpose  was  to  prevent  His  Majesty's  subjects  from  engaging 
in  war  on  their  own  account ;  because  we  find  that  the  first  part 
of  the  preamble  relates  to  the  enlisting  by  any  persons  of  Her 
Majesty's  subjects ;  and  the  second  part  of  the  preamble  clearly 
refers,  or  appears  to  refer,  to  the  arming  of  vessels  by  Her 
Majesty's  subjects  for  the  purpose  themselves  of  carrying  on  war- 
like operations.  It  says  :  "  Whereas  the  enlistment "  (that  is, 
as  I  understand,  by  any"  one)  "  or  engagement  of  His  Majesty's 
**  subjects  to  serve  in  war,  in  foreign  service,  without  His 
*'  Majesty's  licence,  and  the  fitting  out  and  equipping  and  arming 
"  of  vessels  by  His  Majesty's  subjects  without  His  Majesty's 
"  licence,  for  warlike  operations  in  or  against  the  dominions  or 
"  territories  of  any  foreign  prince,  state,  potentate,  or  persons 
"  exercising  or  assuming  to  exercise  the  powers  of  government 
"  in  or  over  any  foreign  country,  colony,  province,  or  part  of 
"  any  province,  or  against  the  ships,  goods,  or  merchandise  of 
*•  any  foreign  prince,  state,  potentate,  or  persons  as  aforesaid  or 
*'  their  subjects,  may  be  prejudicial  to  and  tend  to  endanger  the 
"  peace  and  welfare  of  this  kingdom." 

Now,  my  Lords,  so  far  as  the  former  Foreign  Enlistment  Acts 
were  concerned,  namely,  the  Act  of  the  29th  of  George  the  2nd, 
and  the  5th  George  the  3rd,  and  so  &r  as  this  Act  in  dealing 
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with  enlistment  is  concerned,  the  main  purpose  is  to  prohibit  Arottmeht. 
the  subjects  of  the  Crown  from  taking  service  under  foreign 
powers.  The  Acts  are  directed  to  the  purposes  of  keeping  those 
subjects  within  their  own  allegiance,  and  of  preventing  them 
giving  up  that  allegiance  by  entering  into  foreign  armies.  But 
when  we  come  to  the  sections  relating  to  the  equipment  of 
vessels,  I  think  you  will  find  that  they  have  been  framed  with 
reference  to  those  rules  of  the  law  of  nations  which  have  been 
laid  down,  and  which  have  been  recognised  in  this  country,  and 
which  were  perfectly  well  known  as  being  the  law  of  nations 
existing  at  the  time  the  Act  passed.  Let  me  call  your  Lord- 
ships attention  to  some  considerations  as  to  what  was  permitted 
in  the  year  1819  at  the  time  of  this  Act  of  Parliament  passing, 
and  without  enumerating  all  the  things  that  might  be  done  by 
a  shipbuilder  in  this  country,  it  is  sufficient  to  say  that  my 
friends  who  argue  on  the  other  side,  will  not  deny  that  it  was 
quite  open  to  a  shipbuilder  in  this  country,  in  the  year  1819, 
and  it  is  now  open  to  him  to  sell  a  vessel  fully  equipped  and 
armed,  under  a  contract  and  as  a  commercial  transaction,  to 
a  belligerent,  that  ship  sailing  perfectly  complete  and  armed  from 
these  shores,  and  I  say,  that  that  was  a  case  which  might  have 
occun*ed,  and  which,  probably,  did  occur  before  the  time  that 
this  Act  passed,  and  which  advisedly  has  not  been  interfered 
with  by  the  Act  now  under  your  Lordship's  consideration. 
Moreover  there  were  many  other  cases  which  my  learned  friend 
Sir  Hugh  Cairns  has  adverted  to  in  which  shipbuilders  in  this 
countrj'  or  any  other  country,  according  to  the  law  as  declared  by 
Washington,  had  a  perfect  right  to  enter  into  commercial  trans- 
actions as  regards  ships,  although  beyond  all  doubt  by  so  entering 
into  those  commercial  transactions  they  might  strengthen  the 
hands  of  the  belligerents,  and  might  cause  a  considerable  degree 
of  irritation  in  the  minds  of  one  or  the  other  of  the  powers 
engaged  in  war.  But  that  was  not  intended  to  be  prohibited 
by  this  statute,  and  that  which  did  lead  to  the  passing  of  the 
statute  was,  beyond  all  doubt,  this :  that  ships  of  war  were, 
in  the  year  1819,  being  fitted  out  and  armed  and  manned  by 
British  subjects,  and  were  sailing  from  these  shores  for  the 
purpose  of  taking  part  in  hostile  expeditions  against  other 
states.  It  is  under  these  circumstances  that  the  Act  was  passed. 
It  would  certainly  appear  that  the  object  of  the  statute  as 
declared  by  the  preamble,  was  to  prevent  His  Majesty's  subjects 
from  themselves  taking  part  in  warlike  operations,  in  vessels 
fitted  out  by  them  and  sailing  from  our  ports.  Of  course  I 
do  not  contend  that  the  preamble  of  the  statute  may  not  be 
explained,  controlled,  or  enlarged  by  the  language  which  one 
finds  in  the  subsequent  sections,  and  I  shall  have  occasion  to 
consider  what  the  real  meaning  of  the  language  of  those  subse- 
quent sections  is,  but  undoubtedly  in  approaching  the  considera- 
tion of  the  question,  it  is  absolutely  necessary  to  find  out  and 
discover,  to  some  extent  at  all  events,  what  the  law  allowed  the 
subjects  of  a  neutral  power  to  do,  before  we  ascertain  what  the 
8341.  P 
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AaouMENT.  *  object  of  thi$  Act  wa^,  and  what  they  were  to  be  restrained  from 
~ri"        doing  by  the  7th  section  of  the  Act     Now,  when  we  come  to 

^ f^'     the  7th  section  of  the  Act,  we  find  that  words  are  used  there 

which  are  not  foimd  in  the  preamble ;  and  I  only  notice  this 
because  Mr.  Baron  Bramwell  seems  to  have  considered  that  there 
was  some  weight  to  be  attached  to  the  word  "  furnishing,"  found 
in  the  7th  section,  which  carries  it  beyond  the  words  "  equipping," 
"  fitting  out,"  or  "  arming,"  which  are  also  to  be  found  in  that 
section.  My  Lords,  in  the  American  Act,  which  it  was  said  was 
the  precedent  for  this  Act,  you  will  find  that  there  was  no 
preamble  at  all  to  assist  in  guiding  the  consideration  of  what 
really  was  intended  to  be  prevented.  The  words  found  in  the 
3rd  section  of  the  Act  of  Congress,  which  is  said  to  be  the 
precedent  for  the  Act  of  1819,  the  only  words  are  "fit  out 
"  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure,"  and 
so  on,  or  "knowingly  aid  and  assist  in  arming  any  private 
"  ship  or  vessel  of  war  or  privateer,  with  intent  that  such  ship 
"  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince 
"  or  state,  or  of  any  colony,  district,  or  people,  to  cruize  or 
"  commit  hostilities  against  the  subjects,  citizens,  or  property," 
and  so  on.  My  Lords,  the  7th  section  is  not,  therefore,  an  ac- 
curate copy  of  that  section.  Now,  since  this  statute  has  passed, 
as  my  friends  admit,  and  as  is  proved  by  the  American  autho- 
rities, as  well  as  by  the  authorities  which  are  found  in  Kent's  and 
other  works  which  my  learned  friend  has  dted,  it  is  still  allow- 
able for  the  subjects  of  this  kingdom  to  fit  out  and  arm,  that 
is,  complete,  arm,  and  equip  a  vessel,  which  they  may  send  to  a 
foreign  belligerent,  aski£g  that  foreign  belligerent  when  the  ship 
reaches  either  his  ports  or  any  port  out  of  the  United  Kingdom, 
to  purchase  that  vessel,  the  shipbuilder  knowing  as  a  moral  cer- 
tainty at  the  time  he  so  equips  and  arms  her,  and  sends  her  from 
these  shores  that  the  vessel  will  be  purchased,  and  be  used  when 
purchased,  for  the  purpose  of  carrying  on  hostilities.  However 
that  is  not  forbidden  by  this  statute.  There  is  another  case  that 
might  have  occurred,  and  possibly  has  occurred  during  the  very- 
war  now  going  on,  and  it  would  not  be  a  prohibited  transaction 
in  any  sense;  you  may  send  out  a  vessel,  or  even  deliver  a 
vessel  in  this  country  fully  armed  if  the  intention  of  the 
party  receiving  be  not  at  once  to  commence  hostilities,  but 
to  use  the  vessel  as  a  model  for  the  purpose  of  fitting  up  ships 
of  war  in  his  own  country  or  elsewhere,  in  order  that  those 
ships  may  be  used  by  the  belligerents  for  the  purpose  of  hosti- 
lities, and  that  is  not  prohibited  by  the  statute.  The  Legis- 
lature were,  no  doubt,  prohibiting  that  which  might  be  done 
at  the  time  to  some  extent,  and  the  question  will  be  for  your 
Lordships  to  determine  to  what  extent  the  undoubted  right 
which  the  shipbuilder  in  this  country  had  of  supplying  as  con- 
traband of  war,  ships  of  war  to  foreign  belligerents,  has  been 
interfered  with  by  the  restriction  put  upon  him  by  this  Act. 
As  regards  guns,  cannon,  shot,  gunpowder,  and  other  munitions  of 
war  there  is  no  prohibition  by  statute,  and  those  contraband 
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articles  may  still  be  sold  and  carried,  subject  to  confiscation,  to  a   ABomairr. 

foreign  belligerent.     There  is  a  restriction  to  some  extent  put  on        

the  shipbuilder,  and  it  is  a  restriction  which  had  not  been  imposed  ^ndDay. 
on  other  persons  carrying  on  business  in  other  branches  of  trade, 
such  as  in  guns,  and  my  learned  friend,  the  Attorney  General, 
asks,  as  I  understand  in  this  case,  that  instead  of  your  Lordships 
putting  a  strict  and  narrow  construction  upon  this  statute,  which 
is  a  hififhly  penal  statute,  the  widest  possible  construction  shall  be 
put  upon  it,  and  that  the  moment  anything  is  done  which,  in  its 
nature,  tends  in  anj''  way  to  render  a  ship,  adaptable  even,  to 
the  purposes  of  war,  that  that  ship  shall  be  at  once  forfeited  in 
consequence  of  its  being  equipped  within  the  meaning  of  this 
seventh  section.  My  Lords,  the  question  was  put  by  ray  Lord  to 
the  late  learned  Attorney  General,  Sir  William  Atherton,  who 
conducted  this  case  at  the  trial  during  his  reply  to  the  jury, 
whether  it  was  or  was  not  an  offence  at  the  present  moment 
according  to  his  construction  of  the  Act  for  a  shipbuilder  to  build 
a  ship  which  had  no  equipment  of  a  warlike  character  of  any 
sort  or  kind,  intending  at  the  time  that  he  built  that  ship  that 
it  should  be  afterwards  used  for  warlike  purposes.  But  alUiough 
my  Lord  pressed  the  then  learned  Attorney  General  to  give  him 
his  view  on  the  subject.  Sir  William  Atherton  expressly  refused 
to  do  so,  and  as  I  understand  my  fiiend  the  Attomej'^  General, 
he  declines  to  give  any  opinion  on  that  subject,  although  the 
same  question  was  put  to  him  in  the  course  of  his  motion  for 
this  rule.  I  shall  assume  however,  that,  supposing  the  hull  of  a 
vessel,  which  is  capable  of  being  used  for  warlike  purposes,  after 
it  has  been  made  complete  and  has  been  equipped  and  fitted  out, 
is  sent  from  this  country  to  a  belligerent  with  the  view  of  its 
being  used  for  such  purposes,  but  is  towed  away  as  a  mere  hull, 
inasmuch  as  there  is  no  prohibition  of  such  an  act  to  be  found  in 
this  statute,  that  the  act  of  sending  away  a  vessel  in  that  stage 
of  construction  is  not  unlawfuL  1  say  that  it  is  contemplated 
that  there  should  be  something  more  than  a  vessel  which  is  to  be 
the  subject  of  forfeiture.  It  must  be  a  vessel  in  a  particular 
state  and  stage  of  completeness ;  that  is,  not  simply  the  hull  of  a 
ship,  but  a  vessel  furnished,  equipped,  fitted  out,  or  armed,  which 
is  to  be  the  subject  of  forfeiture  under  the  7th  section.  Then,  if - 
the  law  be  as  I  have  ventured  to  state  it  to  your  Lordships,  that 
a  shipbuilder  has  still  a  right,  in  common  with  other  merchants 
in  this  country,  to  supply  the  contraband  article  in  which  he 
deals  up  to  a  certain  point,  the  question  is  as  to  where  your  Lord- 
ships will  draw  the  Ime,  and  whether  your  Lordships  are  to  give 
to  the  statute  the  extremely  wide  and  sweeping  interpretation 
which  the  Attorney  General  suggests,  or  whether  the  more  limited 
construction  which  we  seek  to  put  upon  it  is  the  true  construc- 
tion to  be  placed  upon  this  Act  of  Parliament.  And  when  your 
Lordships  consider  that  question,  I  venture  to  say  that  it  is  more 
consistent  with  the  rules  of  construction  adopted  by  this  Court 
and  of  other  Courts  of  Law  where  a  new  offence  is  created  by 
Act  of  Parliament,  where  a  particular  branch  of  commerce  which 
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ABoyMBKT.    «  intention  of  using  or  employing  the  said  vessel  as  a  privateer, 
2  Tde        "  ^^^  intended,  when  he  equipped  her  to  go  to  the  West  Indies 

^'     "  to  endeavour  to  raise  funds  to  prepare  her  for  a  cruize, — then  the 

*'  traverser  is  not  guilty/'  (3.)  "  If  the  jury  believe  that  when 
"  the  '  Bolivar '  was  equipped  at  Baltimore  and  when  she  left 
"  the  United  States,  the  equipper  had  no  fixed  intention  to  employ 
"  her  as  a  privateer,  but  had  a  wish  so  to  employ  her,  the  fulfil- 
*'  ment  of  which  wish  depended  on  his  ability  to  obtain  funds 
"  in  the  West  Indies  for  the  purpose  of  arming  and  preparing 
"  her  for  war,  then  the  traverser  is  not  guilty."  Upon  the 
second  and  third  of  these  instructions  so  claimed,  the  decision 
was  given  in  favour  of  the  defendant. 

Mr.  Baron  PigotL — I  suppose  that  the  owner  and  the  equipper 
was  the  same  person  there. 

Mr,  Karslake, — I  think  he  was  the  same  person. 

Mf,  Baron  Channell — ^The  Court  below  seem  to  have  thought 
that  the  intention  was  not  only  necessary  but  absolutely  re- 
quisite. 

Mr,  Karalake. — ^No  doubt,  my  Lord.  In  order  that  there  may 
no  doubt  as  to  what  the  law,  as  it  was  laid  down  by  Sir  William 
Atherton,  requires,  I  would  ask  your  Lordships'  attention  to  the 
end  of  the  reply,  or  rather  the  summing  up  by  Sir  William 
Atherton.  Your  Lordships  will  find  at  page  223  of  the  small 
book  the  following  passage  :  "  Gentlemen,  that  brings  us  to  the 
"  great  question  in  the  case  with  which  my  learned  friend  next 
*  "  dealt  on  the  evidence.  I  mean  the  question  of  intent,  because 
"  I  have  stated,  and  admitted  throughout,  that  unless  you  are 
*'  satisfied  upon  the  evidence  produced  upon  the  part  of  the 
*'  Crown  that  there  did  exist  the  intent,  and  I  wiU  very  much 
"  adopt  the  view  put  forward  by  my  learned  friend  as  to  the 
"  kind  of  person,  with  reference  to  the  ship,  by  whom  such  intent 
'*  must  be  entertained  to  fulfil  the  description  of  the  intent,  I 
**  shaU  come  to  that  in  a  moment,  but  unless  I  satisfy  you  that 
"  the  intent  that  the  vessel  should  be  employed  by  the  Con- 
'^  federate  States  is  made  out,  and  an  intent  existing  before  the 
"  seizure  and  during  the  construction  of  the  vessel,  I  have 
"  stated  throughout,  and  I  repeat  that  the  information  fail&" 

Therefore  my  learned  friend  assumes  that  which  I  venture  to 
think  he  was  bound  to  assume,  namely,  that  it  rested  upon  him 
to  show  that  there  existed  an  intent  on  the  part  of  somebody, 
who  was  capable  of  exercising  and  caiTying  out  such  intent,  that 
this  vessel  should  be  used  by  one  belligerent  against  another, 
and  he  says  that  the  intent,  (which  he  admits  must  be  a  fixed 
intent)  existed  on  the  part  of  somebody  (although  he  fixed  on 
no  person  in  particular),  that  the  vessel  should  be  used  in  the 
service  of  the  Confederate  States.  At  page  238  of  the  little 
book  Sir  William  Atherton  goes  a  little  more  at  length  into 
what  he  considers  to  be  the  law  as  regards  the  intent.  "All  that 
"  I  ask  you  to  do  is  this :  You  wSl  take  the  law,  as  far  as  it 
"  afiects  your  decision,  of  course  from  my  Lord,  the  facts  you 
"  will  judge  of  on  the  evidence,  no  doubt  availing  yourselves  of 
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*  such  observations  on  these  facts  as  the  great  experience  and   Arouiukt. 

'  knowledge  of  my  Lord  will  suggest  to  him,  or  enable  him  to        

*'  make  available  to  you.     1  ask  you  to  give  your  conclusion  in     ^^_^' 

**  this  case  on  the  evidence.     If  that  evidence  satisfies  you  that 

"  there  did  not  exist  the  intent  to  which  I  have  referred,  and  I 

"  will  state  at  once  what  I  intended  to  have  stated  a  little  earlier 

"  that  so  far  I  agree  with  my  learned  friend,  that  the  intent 

"  must  be  an  intent  of  one  or  more  having  at  the  time  the  means 

"  and  opportunity  of  forwarding  or  furthering  such  intent  by 

**  acts.     I  agree  that  anything  else  called  an  intent,  or  rather 

"  that  which  would  be  called  an  intent  in  the  mind  of  any  person 

"  not  of  this  description,  must  be  treated  properly  as  a  mere 

"  wish,  imagination,  or  desire.     By  intent,  undoubtedly,  the  Act 

"  means  practical  intent."    Therefore,  that  is  the  construction 

laid  down  by  my  learned  friend  at  that  time,  and  I  believe  that 

ray  learned  fiiend,  the  Attorney  General,  now  adopts  it  because 

in  moving  for  this  rule  I  think  I  understood  him  to  say 

Mr,  Attorney  OeTieral — I  do  not  recede  from  that,  and  I  could 
not  express  it  better. 

Mr.  Karslake. — I  think  I  understood  him  to  say,  what  your 
Lordships  will  find  at  page  55, — "That  there  must  be  some 
"  person  party  to  the  business  wlio  is  capable  of  having  such  an 
"  intent,  and  who  is  it  ?  For  example,  if  a  shipbuilder  in 
"  England  builds  on  speculation  on  his  own  account  a  ship, 
"  intending  to  take  it  to  any  port  in  the  world  where  he  can 
"  find  a  market  for  it,  it  is  obvious  that  he  has  not  within  Her 
*'  Majesty's  dominions  any  intent  to  employ,  or  any  power  to 
"  employ  the  ship  in  the  service  of  any  belligerent  power ;  all 
*'  his  intent  is  to  sell  the  ship  to  a  purchaser  somewhere  or 
"  other  ;  or  it  may  be  in  some  particular  place  if  he  can  find  one 
"  there,  and  nobody  but  himself  has  any  control  over  it  at  the 
•'  time.  Nobody  but  himself  has  anything  to  do  with  it  at 
**  the  time.  Nobody  but  himself  under  the  circumstances  can 
"  determine  the  intent,  and  as  he  does  not  mean  to  make  war  in 
"  it  himself,  or  does  not  intend  that  anyone  else  shall  make 
"  war  in  it,  that  is  not  struck  at  by  the  statute.  But  wherever 
"  you  have  parties  concerned  in  the  equipping  or  fitting  out 
"  or  fumishmg,  or  the  attempting  or  endeavouring  to  do 
"  any  of  these  things,  either  as  shipbuilders,  or  as  engineers, 
"  aiding  in  anyway  whatever  in  any  of  them  where  there  is  a 
"  principal  in  the  matter  who  has  the  intent,  and  is  master  of 
"  the  employment,  can  there  be  any  doubt  whatever,  that  it  is 
'*  struck  at  by  the  statute  ?  For,  instance,  suppose  they  con- 
"  structed  the  vessel,  meaning  themselves  to  use  their  own  ship 
*'  as  a  privateer."  Now,  therefore,  I  have  my  friend's  own 
statement:  it  is  necessary  here  to  fix  upon  some  person  or 
another  in  whom  the  intent  existed. 

Mr.  Baron  Pigott. — ^There  is  no  doubt,  that  the  intent  of  the 
two  parties  must  be  used  in  a  different  sense,  the  intent  of  the 
controlling  power  may  apply  to  the  principal,  but  then  there  is 
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Abq^mbnt.  "  intention  of  using  or  employing  the  said  vessel  as  a  privateer, 
2  Tdii  "  ^^^  intended,  when  he  equipped  her  to  go  to  the  West  Indies 
^'  "  to  endeavour  to  raise  funds  to  prepare  her  for  a  cruize, — then  the 
"  traverser  is  not  guilty."  (3.)  '*  If  the  jury  believe  that  when 
"  the  '  Bolivar '  was  equipped  at  Baltimore  and  when  she  left 
"  the  United  States,  the  equipper  had  no  fixed  intention  to  employ 
*'  her  as  a  privateer,  but  had  a  wish  so  to  employ  her,  the  fulfil- 
*'  ment  of  which  wish  depended  on  his  ability  to  obtain  funds 
"  in  the  West  Indies  for  the  purpose  of  arming  and  preparing 
"  her  for  war,  then  the  traverser  is  not  guilty."  Upon  the 
second  and  third  of  these  instructions  so  claimed,  the  decision 
was  given  in  favour  of  the  defendant. 

Mr.  Baron  Pigott.-^!  suppose  that  the  owner  and  the  equipper 
was  the  same  person  there. 

Mr.  Ka/rslake, — I  think  he  was  the  same  person. 

Mi^.  Baron  Chcmnell — ^The  Court  below  seem  to  have  thought 
that  the  intention  was  not  only  necessary  but  absolutely  re- 
quisite. 

Mr.  Karalake. — No  doubt,  my  Lord.  In  order  that  there  may 
no  doubt  as  to  what  the  law,  as  it  was  laid  down  by  Sir  William 
Atherton,  requires,  I  would  ask  your  Lordships'  attention  to  the 
end  of  the  reply,  or  rather  the  summing  up  by  Sir  William 
Atherton.  Your  Lordships  will  find  at  page  223  of  the  small 
book  the  following  passage  :  ^'  Gtentlemen,  that  brings  us  to  the 
"  great  question  in  the  case  with  which  my  learned  friend  next 
'  "  dealt  on  the  evidence.  I  mean  the  question  of  intent,  because 
**  I  have  stated,  and  admitted  throughout,  that  unless  you  are 
'*  satisfied  upon  the  evidence  produced  upon  the  part  of  the 
"  Crown  that  there  did  exist  the  intent,  and  I  will  very  much 
"  adopt  the  view  put  forward  by  my  learned  friend  as  to  the 
"  kind  of  person,  with  reference  to  the  ship,  by  whom  such  intent 
**  must  be  entertained  to  fulfil  the  description  of  the  intent,  I 
"  shaU  come  to  that  in  a  moment,  but  unless  I  satisfy  you  that 
"  the  intent  that  the  vessel  should  be  employed  by  the  Con- 
'^  federate  States  is  made  out,  and  an  intent  existing  before  the 
**  seizure  and  during  the  construction  of  the  vessel,  I  have 
"  stated  throughout,  and  I  repeat  that  the  information  faila" 

Therefore  my  learned  fi-iend  assumes  that  which  I  venture  to 
think  he  was  bound  to  assume,  namely,  that  it  rested  upon  him 
to  show  that  there  existed  an  intent  on  the  part  of  somebody, 
who  was  capable  of  exercising  and  carrying  out  such  intent,  that 
this  vessel  should  be  used  by  one  beUigerent  against  another, 
and  he  says  that  the  intent,  (which  he  admits  must  be  a  fixed 
intent)  existed  on  the  part  of  somebody  (although  he  fixed  on 
no  person  in  particular),  that  the  vessel  should  be  used  in  the 
service  of  the  Confederate  States.  At  page  238  of  the  little 
book  Sir  William  Atherton  goes  a  little  more  at  length  into 
what  he  considers  to  be  the  law  as  regards  the  intent.  ''AH  that 
"  I  ask  you  to  do  is  this :  You  will  take  the  law,  as  far  as  it 
"  aflfects  your  decision,  of  course  firom  my  Lord,  the  facts  you 
"  will  judge  of  on  the  evidence,  no  doubt  availing  yourselves  of 
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*  such  observations  on  these  facts  as  the  great  experience  and   AEouMEmp. 

'  knowledge  of  my  Lord  will  suggest  to  him,  or  enable  him  to        

*'  make  available  to  you.     1  ask  you  to  give  your  conclusion  in     ^ndDay. 

**  this  case  on  the  evidence.     If  that  evidence  satisfies  you  that 

"  there  did  not  exist  the  intent  to  which  T  have  referred,  and  I 

"  will  state  at  once  what  I  intended  to  have  stated  a  little  earlier 

"  that  so  far  I  agree  with  my  learned  friend,  that  the  intent 

"  must  be  an  intent  of  one  or  more  having  at  the  time  the  means 

"  and  opportunity  of  forwarding  or  furthering  such  intent  by 

"  acts.     I  agree  that  anything  else  called  an  intent,  or  rather 

"  that  which  would  be  called  an  intent  in  the  mind  of  any  person 

"  not  of  this  description,  must  be  treated  properly  as  a  mere 

"  wish,  imagination,  or  desire.     By  intent,  undoubtedly,  the  Act 

"  means  practical  intent."     Therefore,  that  is  the  construction 

laid  down  by  my  learned  friend  at  that  time,  and  I  believe  that 

my  learned  fi-iend,  the  Attorney  General,  now  adopts  it  because 

in  moving  for  this  rule  I  think  I  understood  him  to  say 

Mr.  Attorney  General — I  do  not  recede  from  that,  and  I  could 
not  express  it  better. 

Mr.  KarslaJce. — I  think  I  understood  him  to  say,  what  your 
Lordships  will  find  at  page  55, — "That  there  must  be  some 
"  person  party  to  the  business  who  is  capable  of  having  such  an 
"  intent,  and  who  is  it?  For  example,  if  a  shipbuilder  in 
"  England  builds  on  speculation  on  his  own  account  a  ship^ 
"  intending  to  take  it  to  any  port  in  the  world  where  he  can 
"  find  a  market  for  it,  it  is  obvious  that  he  has  not  within  Her 
"  Majesty's  dominions  any  intent  to  employ,  or  any  power  to 
"  employ  the  ship  in  the  service  of  any  belligerent  power ;  all 
"  his  intent  is  to  sell  the  ship  to  a  purchaser  somewhere  or 
"  other  ;  or  it  may  be  in  some  pai-ticular  place  if  he  can  find  one 
"  there,  and  nobody  but  himself  has  any  control  over  it  at  the 
"  tima  Nobody  but  himself  has  anything  to  do  with  it  at 
"  the  time.  Nobody  but  himself  under  the  circumstances  can 
''  determine  the  intent,  and  as  he  does  not  mean  to  make  war  in 
"  it  himself^  or  does  not  intend  that  anyone  else  shall  make 
"  war  in  it,  that  is  not  struck  at  by  the  statute.  But  wherever 
"  you  have  parties  concerned  in  the  equipping  or  fitting  out 
"  or  furnishing,  or  the  attempting  or  endeavouring  to  do 
"  any  of  these  things,  either  as  shipbuilders,  or  as  engineers, 
"  aiding  in  anyway  whatever  in  any  of  them  where  there  is  a 
"  principal  in  the  matter  who  has  the  intent,  and  is  master  of 
"  the  employment,  can  there  be  any  doubt  whatever,  that  it  is 
"  struck  at  by  the  statute  ?  For,  instance,  suppose  they  con- 
"  structed  the  vessel,  meaning  themselves  to  use  their  own  ship 
"  as  a  privateer.''  Now,  therefore,  I  have  my  friend's  own 
statement:  it  is  necessary  here  to  fix  upon  some  person  or 
another  in  whom  the  intent  existed. 

Mr.  Baron  Pigott, — ^There  is  no  doubt,  that  the  intent  of  the 
two  parties  must  be  used  in  a  different  sense,  the  intent  of  the 
controlling  power  may  apply  to  the  principal,  but  then  there  is 
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Aroumeht.  an  intent  also  in  the  person  who  is  aiding  and  assisting,  and  he 
2nd  Day  '**^  ^^^  controlling  power,  but  he  has  the  knowledge. 
'  if?'.  Earslake, — It  will  be  found  extremely  material  to  dis- 
cover what  the  real  meaning  of  '*  with  intent "  is  for  the  purpose 
of  this  case.  I  contend  that  it  is  incumbent  on  those  who  seek 
to  claim  the  forfeiture  of  a  vessel  to  point  out  some  particular 
person  who  has  the  control  of  the  vessel,  who  was  the  person 
intendhig  at  the  time  the  acts  which  are  charged  as  wrongful 
acts,  were  done.  Your  Lordships  have  been  good  enough  to 
sup;gest  that  two  sorts  of  inteiil,  are  referred  to  here.  I  do  not 
think  it  will  be  found  to  be  so.  The  intent  must  exist  in  those 
who  are  "  aiding  or  attempting  to  equip/'  as  well  as  in  those  who 
equip. 

Mr,  Baron  Channell. — I  understood  the  Attorney  General  to 
contend  upon  his  moving  for  this  rule,  that  there  must  be,  not 
only  an  intent,  but  coupled  with  it  some  power  to  carry  that 
intent  into  execution.  But  with  regard  to  those  who  aid  or  abet 
then  it  is  not  necessarj^  that  they  should  have  the  power.  The 
words  are  "  with  intent  or  in  order."  No  one  has  referred  to 
those  words  yet. 

Mr.  Karslake, — Is  it  not  intended  by  the  Act  that  any  per- 
son aiding  in  equipping  a  ship  shall  be  liable  to  be  indicted  as 
a  misdemeanant,  unless  the  vessel  has  become  liable  to  forfeiture. 

Lord  Chief  Baron, — ^That  is  so,  no  doubt,  but  put  such  a  case 
as  this  :  I  do  not  imagine  that  any  one  would  contend  that  if 
any  of  the  ship's  carpenters,  or  persons  who  are  merely  inferior 
workmen,  but  still  who  are  aiding,  assisting,,  or  advancing  the 
work ;  that  any  intention  on  their  part  would  be  an  oflFence 
against  the  Act,  or  make  them  liable  to  punishment,  or  incur 
forfeiture. 

The  Attorney  General. — No  ;  if  that  stood  by  itself,  of  course 
not,  if  there  was  no  other  intention. 

Lord  Chief  Baron. — Even  all  our  special  pleading,  and  all  our 
care  about  indictments  upon  Acts  of  Parliament,  language  is 
extremely  imperfect,  unless  you  carry  along  with  the  perusal  of 
it,  and  the  attempt  to  understand  it,  a  candid  and  fair  desire  to 
know  what  it  means. 

Mr.  Karalake. — Yes,  what  I  want  to  impress  upon  the  Court  is 
this,  that  on  the  part  of  the  person  who  is  the  owner  or  con- 
troller for  the  time  being  of  the  vessel,  there  must  be  that  fixed 
intention  which  is  mentioned  in  the  case  of  the  United  States  v. 
Qiiincy,  and  which  is  adverted  to  by  Sir  William  Atherton  in 
his  speech,  and  that  you  must  ascertain  who  is  the  person  who 
has  that  fixed  intention  before  you  can  claim  the  forfeiture  of 
the  vessel.  It  will  be  extremely  material  to  bear  that  in  mind 
when  you  find,  as  in  this  case,  there  are  20  or  30  persons  charged 
with  having  said  this  or  that  about  the  vessel,  and  when  my 
friend  the  Attorney  General  says,  "  They  were  all  engaged 
"  together,  and  therefore  you  must  assume  the  intent  to  be  what 
"  we  allege  it  to  be."   I  can  suppose  a  case  where  the  person  may 
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be  guilty  of  an  intention,  and  yet  where  no  forfeiture  of  the  vessel   Abouioert. 
would  be  incurred.    I  will  take  this  case — supposing  every  work-  .  2iidDay 

man  in  Mr.  Miller's  yard  at  the  time  the  vessel  was  being  built        

was  working  upon  the  vessel  with  the  firm  belief  that  it  was 
going  to  the  Confederate  States,  and  it  turned  out  in  evidence 
upon  their  being  indicted  under  any  one  of  the  alternatives  of  this 
section  that  there  was  no  such  intent  on  the  part  of  the  person 
who  had  the  control  of  the  vessel.  I  say  in  that  case  they  were 
not  assisting  with  intent  at  all.  Therefore  it  is  most  important  to 
ascertain  who  is  the  person  on  whom  my  learned  friend  lays  his 
hand,  and  says,  This  was  the  person  who  was  the  owner  or 
controller  of  the  vessel,  and  the  person  who  I  allege  had  the 
intent  which  renders  the  vessel  liable  to  forfeiture ;  because  the 
sole  question  is  aye  or  no ;  is  the  vessel  forfeited  ?  And  that  was 
the  question  to  be  left  to  the  jury.  It  was  not  a  question 
as  to  whether  certain  persons  were  making  observations  from 
time  to  time  which  might  tend  to  implicate  them  in  the  event 
of  there  being  an  indictment  against  them  ;  but  the  question  was 
really  whether  the  Crown  had  satisfied  the  jury  that  there  was  a 
person  who  had  control  at  the  time  of  the  vessel,  who  had  himself 
formed  the  fixed  intention  in  what  he  did  on  the  vessel,  of  using 
the  vessel  for  hostile  purposes  in  the  service  of  the  Confederate 
States  against  the  Northern  States  of  America. 

Mr.  Baron  Bramwell. — I  am  sure  you  would  not  labour  this 

r>int  Mr.  Earslake  unless  it  was  of  some  importance,  but  do 
understand  you  to  say,  supposing  in  this  case  the  order  had 
been  given  to  Fawcett  and  Company  to  build  the  vessel  and 
equip  her,  in  order  that  she  might  cruize  ;  they  might  say,  and 
truly  enough,  we  do  not  care  what  is  done  with  her.  We  shall 
deliver  her  to  the  person  who  gave  the  order,  and  who  has  a  right 
to  the  ship.  But  suppose  they  were  making  her  in  pursuance  of 
an  order  given  so  that  she  might  cruize,  do  I  imderstand  you  to 
say  that  the  ship  would  not  be  forfeited  ? 

Mr.  Karalake, — I  am  not  sure ;  that  is  not  this  case. 

Mr.  Baron  Bram/weU. — I  thought  there  was  some  tolerably 
clear  evidence  that  whatever  was  true  of  those  who  gave  the 
orders  to  the  ship-builders  was  true  of  them. 

Mr.  Karalake. — No ;  when  you  come  to  look  at  the  evidence 
your  Lordship  wiU  find  that  they  are  statements  made  by  the 
builders  and  not  by  those  who  come  forward  to  claim  the  vessel, 
and  who  for  the  purposes  of  this  case  were  admitted  to  be  the 
owners,  laying  claim  to  the  vesseL  The  statements  were  made 
by  Miller,  the  builder,  and  Fawcett  and  Company  had  nothing 
to  do  with  those  statements. 

Mr.  Baron  BramweU, — This  is  the  first  case  of  a  similar 
description  that  I  ever  met  with.  I  don't  mean  under  the 
Foreign  Enlistment  Act,  but  the  first  case  of  the  kind.  As 
I  understand  it,  the  Crown,  by  information,  claimed  the  vessel 
as  being  forfeited.  A.  B.  comes  in  and  says  the  vessel  is  mine, 
and  is  not  forfeited  for  the  reason  alleged ;  but  surely  A.  B.  can 
have  no  right  to  say,  you  must  give  no  evidence  except  that 
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Aboumbvt.    which  is  said  to  be  evidence  against  me.     Surely  the  Crown  has 
•  2iiTl)ay  *  ^  right  to  say,  if  we  cannot  make  our  right  against  any  one,  we 

'     are  content,  the  ship  shall  be  yours,  but  if  we  can  show  that  any 

one  has  forfeited  it,  we  have  a  right  to  do  so  by  all  ordinary 
means  in  our  power. 

Jfr.  Karalake  -i— Yes ;  it  may  not  be  material  who  comes  in  for 
the  purpose  of  claiming  the  ship.  Still  it  is  necessary  that  the 
Crown  should  lay  their  hands  on  some  particular  person  in  whom 
they  assume  the  guilty  intention  existed  which  has  rendered  the 
ship  forfeitable. 

Mr.  Baron  BramweU, — ^As  I  understand,  it  is  matter  of  right 
for  anyone  to  come  in  to  make  the  claim. 

The  Attorney  OeneraL — Yes ;  and  no  verification  is  required 
beyond  the  aflS  davit  of  the  Attorney  that  he  believes  his  client  to 
be  the  owner  at  the  time  of  the  seizure. 

Mr,  KarslaJce. — It  does  not  affect  the  question  the  least  in  the 
world.  The  simple  issue  is  aye  or  no,  is  the  vessel  forfeited  ? 
That  is  the  question  which  is  raised.  Then  I  say  that  for  the 
purpose  of  showing  that  the  vessel  is  forfeited,  it  is  the  bounden 
duty  of  those  who  are  making  out  the  affirmative  to  show  that  at 
the  time  when  they  say  the  forfeiture  was  incurred  there  were 
some  pai*ticular  persons  who  were  acting  in  some  way  or  other 
against  the  provisions  of  the  statute,  who  had  the  power  of 
directing  and  controlling  the  movements  of  the  vessel,  and  who 
had  that  guilty  intention  which  it  was  necessary  should  exist. 
Supposing  Mr.  Bullock  was  saying  this,  or  Mr.  Hamilton  wsjb 
saying  that,  about  this  vessel,  and  .the  person  in  whose  yard  the 
vessel  was,  was  saying  something  dse  about  it,  all  that  goes  for 
nothing  until  you  have  fixed  on  some  person  who  was  the 
owner  or  controller  of  the  vessel,  and  found  that  he  had  the 
guilty  intention. 

Mr.  Baron  Figott. — If  the  man  who  had  given  the  order  for 
it  had  said  it,  what  would  you  say  then  ? 

Mr.  Karalake. — Was  he  in  this  country  or  not  ?  I  don't  know 
where  he  is  supposed  to  be. 

Mr.  Baron  Pigott—  Supposing  it  was  proved  that  A.  B.  gave 
the  order  and  said, — "  I  mean  it  for  the  Confederate  States." 

Mr.  Karsliike. — It  might  be  evidence,  but  I  must  ask  in  what 
way  the  question  would  arise.  The  admission  of  any  one  person 
might  be  evidence  as  an  admission  in  the  event  of  there  being  an 
indictment  against  him.  But  I  want  to  draw  your  Lordships' 
attention  to  the  form  in  which  this  question  is  tried.  The  form 
is  whether  there  is  forfeiture  or  not.  If  there  be  an  indictment 
against  a  person  for  knowingly  aiding  and  assisting,  and  he 
chooses  to  say, — "  I  did  knowingly  aid  and  assist  the  person  who 
''  had  the  control  of  the  vessel,  and  I  did  intend  to  send  it  out  to 
"  commit  hostilities  to  assist  a  foreign  Government," — it  may  be 
very  good  evidence  against  him  personally,  by  his  own  confession 
upon  an  indictment  for  misdemeanor.  But  what  I  desire  to 
insist  on  is  this,  that  the  first  step  the  Crown  must  take,  accord- 
ing to  my  construction  of  the  section,  is  to  fix  on  some  one 
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who,  at  the  time  they  allege  that  the  forfeiture  was  incurred,  was   Argument. 
the  person  who  had  the  absolute  control  over  the  vessel,  and  then  '    TTJ* 

to  show  that  in  his  mind  that  guilty  intention  existed  which       " j^' 

renders  the  vessel  liable  to  forfeiture.  That  I  say  is  involved  in 
the  question  of  intent ;  because  when  you  find  here  the  words, 
"  with  intent  to  cruise  or  commit  hostilities,"  it  seems  to  me 
obvious  that,  looking  at  the  person  who  is  to  intend,  as  defined 
by  the  authority  which  has  been  cited,  and  as  admitted  by  my 
friend,  the  first  step  in  the  case  of  the  Crown  is  to  ascertain  the 
person  or  persons,  who,  having  the  control  of  the  vessel,  had 
formed  this  fixed  intent,  and  then  to  show  that  that  intent  was 
formed  under  such  circumstances  as  that  the  vessel  was  liable  to 
forfeiture.  Therefore,  my  Lords,  the  first  question  to  be  decided 
in  this  case,  before  we  go  into  the  question  at  all  as  to  whether 
there  was  any  fitting  or  equipping  of  the  vessel,  will  be  as  to 
the  true  construction  to  be  put  upon  this  section  as  regards  the 
intent  in  a  proceeding  of  such  a  description  as  this,  where  the 
forfeiture  of  the  vessel  is  claimed.  And  I  say  if  the  vessel  had 
been  fully  equipped  and  armed  that  it  would  be  important  to 
look  first  at  the  question  of  the  intent,  because,  however  fully 
equipped  or  armed  the  ship  mighfc  be,  unless  the  intent  was 
shown  to  exist,  the  Crown  could  make  no  case.  In  order  to 
ascertain  whether  the  intent  existed,  the  first  inquiry  to  be 
made  was,  who  was  the  persion  who  was  capable  of  intending, 
within  the  meaning  of  the  authorities  on  the  subject^  at  the  time 
of  the  forfeiture  ? 

Mr.  Baron  Bramwell. — Let  us  imderstand.  Ship  ordered  to 
be  built.  Orderer  intending,  when  he  has  got  it  in  his  posses- 
sion, to  commence  hostilities  with  it  against  the  Act  of  Par- 
liament ;  builders  knowing  it  to  be  for  that  purpose. 

Mr.  KarsloJce, — The  case  your  Lordship  puts  may  happen. 
Mr.  Baivn  BramweU. — ^There  is  the  intent,  and  the  intent  in 
either  of  those  minds  would  do.     That  would  be  sufficient  would 
it  not  ? 

Mr.  Karsldke. — ^Tes,  shown  as  a  matter  of  fact,  that  there  is 
intent  in  the  person  who  has  control. 

Mr.  Baron  Pigott. — How  can  you  get  at  the  intent  except  by 
the  acts  ? 

Mr.  Karalake. — That  is  what  I  want  to  contend  against  in 
this  case.  It  is  not  because  Miller,  or  somebody  in  his  yard,  says 
*'  this  is  my  intent,"  that  that  statement  is  to  fix  guilt  on  the 
person  who  alone  has  the  power  of  intending.  Some  one  must 
l)e  fixed  upon  aa  being  the  person  who  has  the  power  of  in- 
tending. 

Mr.  Baron  Bram/well. — I  should  say  that  if  the  defendant 
could  properly  have  got  into  the  witness-box,  and  said  that  he 
stipulated  that  they  should  not  have  the  vessel  unless  they  gave 
a  guarantee  against  its  being  used  for  the  Confederate  Stotes, 
that  then  he  would  have  negatived  the  assertion  if  there  be  any 
intent  within  the  Act  of  Parliament. 
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Abovmbxt.  Mt,  Karalake, — ^Yes,  my  Lord,  that  wonld  be  bo.  But,  my 
— r        Lords,  I  contend  that  it  is  not  necessary  that  any  one  should 

^*      negative  the  intent   until  the    Crown  has   pointed    out  the 

person  in  whom  the  intent  existed ;  and  in  reading  these  words 
"  with  intent,"  it  is  necessary,  for  the  purpose  of  showing 
that  the  offence  is  complete,  so  far  as  the  intention  is  con- 
cerned, and  it  is  the  duty  of  those  who  claim  the  forfeiture 
of  the  vessel  to  point  out  clearly  and  distinctly  the  person  by 
whose  "intent,"  construed  as  it  is  in  the  case  of  the  United 
States  V.  Quincy,  by  whose  guilty  intent  it  is  that  the  ship 
became  forfeited.  Because  I  say  that,  unless  that  intent  on  the 
part  of  such  a  person  is  proved  to  exist  in  the  first  instance, 
no  attempt  can  be  proved,  and  no  person  can  knowingly 
aid  or  assist ;  all  the  attempts  and  the  aiding  and  assist- 
ing spoken  of  in  the  section  must  be  attempts  to  carry  out  a 
design  formed  by  a  person  who  has  the  power  of  forming  the 
design ;  that  is,  in  other  words,  a  person  who  has  such  control 
over  the  vessel  that  he  himself  can  send  it  on  any  expedition  he 
likes,  it  being  found  that  the  expedition  on  which  he  intends  to 
send  it  is  one  of  those  expeditioDs  prohibited  by  the  7th  section 
of  the  statute.  If  reliance  is  placed  on  that  part  of  the 
section  which  says,  that  a  ship  may  be  forfeited,  and  a  misde- 
meanor incurred  by  an  attempt,  it  becomes  necessary  to  show 
that  there  is  some  peraon,  either  the  person  who  has  control,  or 
some  other  person  acting  in  furtherance  of  the  design  of  that 
person,  who  is,  with  the  intention  of  carrying  out  that  design, 
doing  something  towards  placing  the  ship  in  an  armed  condi- 
tion. The  next  words  "knowingly  aid  or  assist,"  require  no 
'  explanation,  because  it  is  obvious  from  the  introduction  of  the 

word  "  knowingly,"  that  it  is  intended  that  any  person  who  is 
working  about  the  vessel,  unless  acting  in  furtherance  of  the 
design  of  the  owner  or  controller  of  the  vessel,  is  not  guilty  of 
a  misdemeanor  or  doing  an  act  which  may  lead  to  the  forfeiture 
of  the  vessel 

Then,  my  Lords,  having  made  that  comment  on  the  intent 
provided  for  by  the  Act,  we  then  come  to  the  consideration  of 
what  the  meaning  of  these  words  "  equip,  furnish,  fit  out,  or 
arm  "  ia     Wliat  is  the  meaning  to  be  put  upon  those  words  ? 

Lord  Chief  Ba/ron. — You  are  going  to  another  branch  of  your 
argument,  are  you  not  ? 

Mr,  Karelake. — Yes,  my  Lord. 

Lord  Chief  Baron, — Then  we  will  adjourn. 

Adjourned  until  to-morrow  at  10  o'clock. 
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ARGUMENT— confmi/^f. 


THIBD  DAY.-Thursday,  19th  November  1863.     arqumbkt. 

,_^..„....  8rd  Day. 

Jfr.  KaralaJce, — My  Lords,  I  commented  yesterday  upon  the 
kngaage  of  the  7th  section  of  the  Foreign  Enlistment  Act,  so 
far  as  the  intent  was  concerned,  and  I  had  taken  that  part  of  the 
section  before  proceeding  to  discuss  the  question  as  to  the  mean- 
ing of  the  words  "equipping,  furnishing,  fitting  out,  or  arming." 
Now,  before  discussing  the  meaning  of  those  words,  it  will  be 
convenient  to  call  attention  very  briefly  to  what  I  believe  is  the 
construction,  as  far  as  I  can  ascertain  it,  which  was  put  upon 
that  language  by  the  late  Attorney  General  in  the  conduct  of 
the  cause,  and  also  by  my  learned  friend  the  Attorney  General 
in  moving  for  the  rule.  It  will  be  convenient  to  read  the  de- 
finition, which  the  learned  Attorney  General,  in  moving  for  the 
rule,  gave  of  the  word  "  equipping,"  in  the  7th  section  of  the 
Act.  I  take  the  word  "  equipping "  as  the  ruling  word  of 
this  sentence.  Now  the  learned  Attorney  General  said,  "  The 
"  statute  provides  against  any  person  doing  any  one  of  these 
''  things^  it  being  in  the  disjunctive ;  it  distinguisiies  them, 
"  and  seems  to  be  carefully  worded  in  order  to  avoid  the 
"  chicanery  which  would  result  from  requiring  some  particular 
"  species  of  furnishing,  some  particular  species  of  fitting  out, 
''  some  particular  species  of  equipment,  in  order  to  make  the  act 
"  penal  in  a  case  in  which  the  attempt  is  proved." 

Mr.  Baron  Bramwell. — Where  is  this,  Mr.  Karslake  ? 

Mr.  Karslake. — In  the  Attorney  General's  motion,  my  Lord. 

Mr.  Baron  Bramwell. — But  where  ? 

Mr.  Attorney  General. — ^At  the  top  of  page  56.  I  believe  that 
this  print  has  never  been  corrected,  but  your  Lordships  will  easily 
perceive  where  errors  occur. 

Mr.  Karslake. — What  I  am  reading  from  seems  to  be  correct 
"  I  say  that  the  whole  gist  there,  is  the  intent  and  the  purpose, 
''  and  that  any  species  whatever  of  equipment,  however  inno- 
"  cent,  per  se,  any  species  whatever  of  furnishing,  any  species 
"  whatever  of  fitting  out,  whether  with  or  without  arming, 
"  is  struck  at  by  the  Act,  by  its  plain  words,  according  to 
''  their  natural  meaning,  (and  that,  I  apprehend  is  their  object 
"  and  policy,)  provided  always  that  the  intent  and  purpose 
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AsouMEMT.    "  is  establishei    Now  what  are  the  words  ? — *  Equip,  furnish, 

"  '  fit  out,  or  arm/     If  it  had  stopped  there  of  course  it  would 

3rd  Day,  j,  ^^^  j^^^^  j^^  ^^  elHTect  of  prevention.  The  statute  of  course 
''  aims  at  prevention,  not  at  punishment  when  the  thing  is 
**  done.  The  statute  desires  to  stop  the  thing  vn  limine,  to  cause 
"  the  thing  not  to  be  done ;  and  therefore,  instead  of  stopping  at 
"  these  words  it  goes  on,  *  or  attempt  or  endeavour '  to  do  any 
"  one  of  these  things ;  so  that  however  little  progress  may  have 
"  been  made,  and  in  whatever  imperfect  condition  the  ship  may 
'*  be  as  to  these  things,  when  she  is  seized,  if  any  step  hsus  been 
'*  taken  which  is  an  attempt  or  endeavour  to  do  any  one  of  these 
"  things,  provided  it  be  a  prohibited  attempt,  it  is  struck  at ; 
"  and  not  only  the  attempt  or  endeavour,  but  any  one  who 
"  '  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping, 
"  furnishing,  fitting  out,  or  arming' "  My  Lords,  I  believe  that 
in  reading  these  words  I  have  represented  correctly  the  view 
which  the  learned  Attorney  General  presented  to  the  Court, 
and  which  1  suppose  he  will  again  present  to  the  Court  in 
arguing  this  rule.  I  do  not  know  whether  my  learned  friend 
will  admit,  (because  great  caution  was  observed  both  by  ray 
learned  friend  and  by  the  late  Attorney  General  upon  that 
subject,)  that  the  sale  of  the  hull  of  a  vessel  with  no  equip- 
ment at  all,  but  simply  the  hull  of  a  vessel,  intended  to  be 
used  when  complete,  in  the  service  of  one  of  two  belligerents, 
would  be  an  infringement  of  the  Act,  supposing  the  intent 
existed.  I  shall  argue  that  it  is  not ;  and  that  for  the  purpase 
of  making  out  an  offence  under  this  Act,  by  equipping,  or  fitting 
out,  it  is  necessary  that  there  shall  be,  first  of  all,  that  in  exist- 
ence which  may  be  called  a  ship  or  vessel,  and  then  that  that 
ship  or  vessel  shall  be  equipped.  My  learned  friend  says  that 
the  equipment  superadded  to  the  ship  or  vessel  may  be  an  in- 
nocent equipment,  and  that  an  innocent  equipment  will  render 
the  ship  liable  to  forfeiture  ;  whereas,  on  the  other  hand,  we  say 
that  the  equipment  which  is  to  be  superadded  to  the  vessel  does 
not  mean  an  innocent  equipment  at  all,  but  means  something  of 
a  warlike  character. 

Now,  my  Lords,  to  take  an  instance,  one  that  seems  to  have 
been  relied  upon  at  the  trial,  and  it  may  be  a  convenient  instance 
by  which  to  test  the  construction  put  upon  the  case  by  my 
learned  friend.  Mr.  Barnes  or  Mr.  Morgan, — I  cannot  be  quite 
certain  which  of  the  witnesses  it  was,  —  after  being  asked 
about  the  stanchions  for  the  hammock  nettings,  was  asked  a 
question  as  to  whether  the  vessel  had  a  lightning  conductor — 
that  will  answer  my  purpose  as  well  a9  any  other  equipment  or 
any  other  matter  which  it  is  suggested  was  to  be  used  as  an  equip- 
ment for  the  vessel.  My  learned  friend's  contention  is  this,  that 
up  to  a  certain  point  you  may  go  on  building  the  vessel  what- 
ever the  intent  may  be  (at  least  I  assume  it  to  be  so)  but  that 
the  moment  you  do  that  which,  as  distinguished  from  building 
a  vessel,  is  found  by  the  jury  to  be  an  equipment  of  the  vessel, 
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alihongh  it  may  be  reasonably  found  in  veaaels  of  every  dasa   AsGunrr. 
and  description,  yet  if  it  be  an  equipment,  and  the  intention  still      •^TnL 
continues  to  exist,  the  vessel  is  forfeited.  ^* 

The  Qtieen'e  Advocate. — What  you  have  referred  to  was  in 
Mr.  Morgan's  evidence. 

Mr.  Karalake, — ^The  argument  is  that  the  lightning  conductor 
added  to  the  hull  of  the  vessel  enables  the  Crown  at  once  to  seize 
the  vessel  as  forfeited,  because  there  is  something  in  the  nature  of 
an  innocent  equipment  on  board  that  vessel 

Now,  my  Ix)rds,  will  the  words  of  the  Act  bear  that  construc- 
tion ?  I  call  your  Lordships'  attention  to  this  more  particularly 
now,  because  it  will  be  material  with  reference  to  the  summing 
up  of  the  learned  Chief  Baron,  and  the  charge  which  is  now 
made  of  omission  in  the  summing  up.  If  your  Lordships  look 
through  the  notes  of  the  trial,  it  will  be  found  that  throughout 
the  trial  the  question  raised  on  the  part  of  the  Crown  as  against 
that  raised  on  the  part  of  the  claimants,  was  whether  an  equip- 
ment, even  an  innocent  equipment,  was  or  was  not  sufficient  to 
forfeit  the  vessel,  it  being  alleged  on  the  part  of  the  Crown  that 
it  was  so  ;  whereas  it  was  alleged  on  the  part  of  the  claimants 
that  as  long  as  they  fitted  the  vessel  without  putting  on  board 
equipments  of  a  warlike  character,  no  forfeiture  was  incurred. 

Now,  the  clause,  as  your  Lordships  see,  although  it  may 
have  been  suggested  by  the  clause  in  the  American  Act  cer- 
tainly is  not  copied  from  that  clause.  The  words  relating  to 
transpoiis  are  not  found  in  the  American  clause  at  all ;  the  collo- 
cation of  the  words  is  different,  and  the  words  themselves  of 
the  American  clause  are  in  many  respects  very  different  indeed 
from  those  which  are  found  in  this  clause. 

Jfr.  Baron  Channell, — In  the  American  Act  it  is  "  and "  in- 
stead of  "or?" 

Mr.  Karalake, — Yes,  my  Lord ;  and  afterwards  the  word  '*  or  " 
is  found  in  the  clause  of  that  Act ;  and  it  is  suggested  that  you 
may  frame  an  indictment  against  an  aider  and  abetter  for  fitting 
out  without  saying  "  arming,"  and  that  that  indictment  would 
be  good,  although  if  you  indicted  the  principal  under  the  Amer- 
ican Act  you  must  say  "  arming  and  fitting,"  or  else  it  would 
he  bad, — ^a  somewhat  strange  conclusion. 

Lord  Chief  Baron, — If  you  consider  it,  I  think  you  will  see 
that  a  man  who  takes  a  part  and  assists  in  doing  a  part  which  is 
necessary  to  the  whole,  may  possibly  have  nothing  to  do  with 
the  other  part  Take  a  familiar  instance : — Suppose  it  were  an 
offence  to  travel  from  London  to  Windsor,  or  to  make  any  at- 
tempt, or  to  assist  anybody  in  doing  so ;  a  man  who  assisted  a 
person  to  travel  from  London  to  Hounslow  might  be  accused  of 
that  which  is  part  of  the  journey,  he  having  nothing  upon  earth 
to  do  with  the  other  part.  That  makes  the  matter  intelligible 
in  the  view  which  I  take  of  it.  If  it  is  an  offence  to  equip  and 
arm,  and  a  certain  person,  who  may  for  this  purpose  be  called  the 
principal,  intends  to  equip  and  arm,  anybody  who  assists  him  in 
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ABomaHT.    the  equipment,  without  any  reference  to  the  arming,  may  be 
StTdL       g^l^y  of  ^^^  offence. 
.    Mr.  Karalake, — That  may  be  so,  my  Lord. 

Lord  Chief  Baron. — It  does  not  occur  to  my  mind  that  there 
is  any  diflBculty  in  it  at  alL  The  principal  person  must  intend 
to  do  both.  If  he  intends  only  to  go  to  Hounslow  when  the 
offence  is  not  perfect  unless  he  goes  to  Windsor,  you  cannot 
indict  him  for  going  to  Hounslow. 

Mr.  Karalake. — No,  my  Lord,  and  I  again  suggest  that  that 
would  be  so,  though  the  person  who  is  alleged  to  "  attempt " 
thought  that  the  person  whom  he  assisted  meant  to  go  to 
Windsor ;  he  could  not  be  found  guilty  as  an  accomplice,  because 
it  could  not  be  shown  that  the  idleged  principal  had  committed 
an  offence. 

Mr.  Baron  CJianTidi. — If  you  take  the  3rd  section  of  the 
American  Act  as  an  instance,  you  will  find  that  the  words  are  in 
the  conjunctive  when  the  statute  deals  with  the  principal ;  and 
when  it  comes  to  a  person  who  may  be  treated  to  a  certain 
extent  as  an  accessory  the  word  "  and  "  is  left  out  and  the  word 
"  or  "  is  substituted. 

Mr.  Karalake. — ^Yes,  my  Lord,  but  I  should  have  thought  that 
the  same  person  wlio  might  be  indicted  under  the  words  of  the 
first  part  for  "  fitting  out  aind  arming,"  might  be  indicted  for 
"  attempting  to  fit  out "  without  saying  "  arming  "  at  all. 

Mr.  Baron  Chann^ll. — As  I  understand  it,  the  American 
decisions  do  not  go  that  length.  There  ia  a  case  in  which  they 
decided  that  you  might  charge  an  attempt  to  fit  out  without 
charging  an  attempt  to  arm  ;  that  was  the  case  of  Quincy,  where 
he  was  concerned  not  as  the  actor,  but  as  a  kind  of  accessory  to 
the  principal.  The  words  of  the  3rd  section  of  the  American  Act 
are  "  if  any  person  shall,  within  the  limits  of  the  United  States, 
"  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be 
"  fitted  out  and  armed/'  I  suppose  that  that  is  treating  with 
the  principal  person ;  there  it  is  in  the  conjunctive  ;  then  come  the 
words,  "  or  shall  knowingly  be  concerned  in  the  furnishing, 
"  fitting  out,  or  arming." 

Mr.  Karalake. — Yes,  my  Lord. 

Now,  my  Lords,  the  distinctions  which  will  be  found  between 
this  section  and  the  7th  section  of  the  Act  of  59  of  George  III., 
are  very  obvious  and  manifest.  I  am  not  dwelling  upon  the  con- 
junctive, "  fit  out  and  arm,"  but  the  words  are  so  much  clearer 
than  those  to  be  found  in  the  section  of  the  English  Act  that 
there  can  be  little  difficulty  in  ascertaining  what  the  real  mean- 
ing of  the  first  part  of  this  clause  was,  for  the  purpose,  at  all 
events,  of  framing  an  information  or  an  indictment.  The  diffi- 
culty of  construing  the  7th  section  of  the  Act  of  59th  of 
George  the  III.,  has  occurred  to  my  learned  friends,  as  will  be 
seen  by  the  way  in  which  this  long  information  is  framed. 
The  third  section  of  the  American  Act  is,  "  If  any  person  shall, 
''  within  the  limits  of  the  United  States,  fit  out  and  arm,  or 
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"  attempt  to  fit  out  and  ano,"  and  so  on,  "  any  sliip  or  vessel    -^^oumekt. 
"  with  intent  that  such  ship  or  vessel  shall  be  employed  in  the      8ni  Daj. 

"  service  of  any  foreign  prince  or    state,  or  of  any    colony,        

"  district,  or  people,  to  cruize,"  and  so  on — ^the  intent  is 
that  the  ship  shall  cruize  in  the  service  of  a  foreign  state. 
Many  of  the  counts  of  this  information  follow- that  which  is 
cei*tainly  the  grammatical  construction  of  the  7th  section  of  tlie 
'*  English  statute,  and  charge  the  offence  as  being  that  certain 
'^  persons  equipped,  fitted  out,  and  armed  a  ship  or  vessel  with 
intent  to  cruize  and  commit  hostilities ;"  and  clearly,  according  to 
that  construction  of  the  statute,  the  intent  is  charged  against  the 
person  who  fits  out  the  vessel ;  and  I  apprehend,  looking  at  the 
iiistory  of  the  Act,  and  the  occasion  upon  which  it  was  passed, 
that  was  really  what  the  Legislature  intended.  But  there  is 
another  construction  which  is  put  upon  the  Act  by  my  leanied 
friends  in  argument,  and  adopted  in  some  counts  of  the  infor- 
mation, and  that  is  this : — That  if  any  person  shall  fit  out  a  vessel 
with  intent,  or  in  order  that  the  vessel  shall  be  employed  with 
intent  to  cruize  and  commit  hostilities, — putting  in  both  the  intents 
in  those  counts  of  the  information.  Mj'  Lords,  I  do  not  proi)oso 
to  consider  now  which  of  those  constructions  is  the  correct 
construction.  It  may  be  that  the  first  is  the  correct  one ;  it 
may  be  that  my  learned  friends  are  justified  in  construing  the 
statute  as  being  a  statute  in  which  the  intent  which  is  mentioned 
\k  an  intent  that  the  vessel  shall  be  employed  to  comuiit 
hostilities,  and  not  that  the  persons  fitting  out  are  themselves 
intending  to  commit  hostilities  in  the  vessel  so  fitted  out.  The 
first  construction  may  be  that  which  was  intended  to  convey  the 
true  meaning  of  the  Legislature. 

But,  my  Lords,  having  called  your  Lordships'  attention  to 
what  has  been  said  by  my  learned  friend  the  Attorney  (Jeneral  as 
being  his  interpretation,  namely,  that,  assuming  the  existence  of  a 
ship,  any  innocent  equipment  is  within  this  section,  I  venture, 
on  the  other  hand,  to  put  the  construction  which  has  already 
been  presented  by  my  learned  friend  Sir  Hugh  Cairns.  My 
learned  friend  the  Attomey  General  puts  the  very  widest  con- 
struction that  can  by  possibility  be  put  upon  the  section;  he 
denies  that  it  is  necessary  that  the  equipment  should  be  a  warlike 
equipment  at  all.  My  learned  &iend  Sir  Hugh  Cairns  on  the  other 
hand  contended  that  when  you  look  at  the  word  "  equip  "  in  con- 
nexion with  the  rest  of  this  clause,  it  is  quite  obvious  that  the 
meaning  of  "  equip  "  must  be  either,  that  there  shall  be  an  equip- 
ping in  a  warlike  manner  partially,  or  that  the  vessel  shall  be  so 
equipped  for  war  tliat  she  shall  be  ready  to  conmiit  hostilities  as 
soon  as  she  leaves  a  port  of  this  kingdom.  Now,  Mr.  Baron 
Bramwell,  I  think,  kindly  suggested,  in  the  course  of  Sir  Hugh 
Cairn's  address,  that  probably  the  wider  construction,  namely, 
that  the  equipment  must  be  such  as  fits  the  ship  for  carrying  on 
hostilities,  which  it  is  unnecessary  to  contend  for  now,  may  be  the 
proper  construction.  I  apprehend  that  it  will  not  be  denied  that 
this  section  only  applies  to  a  case  where  war  is  actually  going  on 
8341.  Q 
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ABocxxmr.  between  two  foreign  belligerents, — ^that  it  will  not  be  said  that 
T^        it  was  intended  by  this  section  to  prohibit  the  sailing  of  armed 

^'     vessels  to  a  power  which  was  likely  to  go  to  war  and  contemplated 

going  to  war  with  another  state ;  that  there  must  be  existing 
hostilities,  and  that  it  is  only  to  such  a  case  that  the  statute  applies. 

Now,  if  your  Lordships  look  at  what  the  intention  is,  either 
in  the  persons  who  fit  out  the  vessel,  or  in  those  who  deliver  the 
vessel  to  be  employed, — ^the  object  clearly  is  that  the  vessel  shall 
cruize  and  commit  hostilities.  Does  that  mean  that  she  shall  be 
equipped  in  such  a  manner  as  to  cruize  and  commit  hostilities,  or 
that  an  innocent  equipment  is  to  cause  the  vessel  to  be  forfeited 
if  the  intention  exists  ?  Your  Lordships  have  to  judge  between 
the  two  constructions  ;  and  while  it  is  asserted  by  my  learned 
fiiend  that  your  Lordships  shoidd  construe  the  Act  by  saying 
that  the  vessel  must  exist  in  the  first  instance,  and  then,  supposing 
the  existence  of  the  vessel,  any  innocent  equipment  added  to 
that  vessel  with  the  intent  is  sufficient  to  forfeit  it ;  on  the  other 
hand  it  is  suggested  that,  looking  at  the  whole  of  this  section, 
and  the  object  with  which  the  Act  was  passed,  it  is  necessary 
either  that  there  should  be  such  an  equipment  as  will  enable 
the  vessel  to  take  the  seas  ready  for  aggression  or  defence, — 
or  that  at  all  events  the  equipments  struck  at  by  this  section 
must  be  warlike  equipments,  and  that  if  they  are  found  to  be 
innocent  equipments,  then  the  section  does  not  apply. 

Mow  I  do  not  know  that  I  can  urge  anything  further  than 
has  been  said  by  my  learned  friend  upon  this  subject.  Your 
Lordships^  attention  has  already  been  called  to  the  next  section 
of  the  statute,  which  says  in  so  many  words,  as  I  apprehend, 
that  you  may  equip  a  vessel  of  war  belonging  to  a  belligerent 
which  seeks  safety  in  these  ports ;  that  you  may  equip  her  to 
any  extent  you  Uke  so  long  as  the  equipments  are  innocent 
equipments.  What  that  section  provides  against  is  adding  to  her 
warlike  equipments  ;  and  I  contend  it  is  said  therefore  that  you 
are  not  prohibited  fi*om  furnishing  a  vessel  of  war  which  seeks 
a  refuge  in  the  ports  of  this  countiy  with  anything  in  the  nature 
of  equipment  that  she  may  require  so  long  as  it  is  of  an 
innocent  description.  You  may  not  increase  her  armament,  it  is 
true,  but  while  it  must  be  admitted  on  the  part  of  the  Crown  that 
you  may  furnish  equipment  of  an  innocent  character  to  a  foreign 
belligerent  war  vessel  it  is  contended  at  the  same  time  that  you 
must  not  build  a  ship  and  then  put  a  lightning  conductor  on 
board,  because  you  are  superadding  an  innocent  equipment  to 
the  hull  of  a  vessel  already  constructed  My  Lords,  I  submit 
that  that  is  rather  an  unreasonable  construction,  and  more  un- 
reasonable when  your  Lordships  find  the  circumstances  under 
which  this  Act  was  passed,  and  what,  as  I  venture  to  think, 
the  Act  was  intended  to  prohibit. 

Mr.  Baron  Pigott.— The  Act  uses  the  words  "  equipment  for 
"  war  "  in  that  section. 

Mr.  Ba/ron  Bramv/ell. — ^That  is  your  argument,  because  you 
say  that  that  shows  that  any  other  equipment  is  lawful. 
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Mr,  Karalake, — Clearly,  my  Lord.  ABauMENT. 

Mr.  Baron  Bramwell— The  consequence  therefore  is,  that  a        

belligerent's  own  vessel  of  war  may  be  equipped  in  every  sensd,      3rd  Day. 
provided  the  equipment  is  what  you  have  designated  as  innocent. 

Mr,  Baron  PigotL — ^You  may  go  farther  than  that, — ^you  may 
include  her  arms,  only  you  must  not  augment  the  arms. 

Mr.  Karalake. — That,  probably,  is  so  also  ;  it  would  make  it 
all  the  stronger.  I  am  glad  to  hear  the  learned  Judge  say 
that  that  is  the  construction  of  the  statute.  The  words  to  which 
Mr.  Baron  Bramwell  called  attention  yesterday,  strengthen  the 
construction  which  we  put  upon  the  Act,  and  show  that  the 
meaning  of  the  Act  is  that  a  vessel  shall  not  be  so  equipped 
as  that  she  shall  be  in  a  condition  to  commit  hostilities  upon 
leaving  this  country.  When  your  Lordships  look  at  the  history 
of  the  Act,  that  is  by  no  means  an  unreasonable  conclusion. 
There  is  a  prohibition  upon  the  ship-builder  to  some  extent 
(and  it  is  for  your  Lordships  to  say  to  what  extent)  he  may  not 
"  equip  "  a  ship,  but  it  is  clear  that  according  to  law  although 
he  may  not  equip  a  ship,  whatever  that  may  mean,  (I  say  equip 
for  warlike  purposes,)  sdthough  he  may  not  equip  a  ship  in  the 
ports  of  this  country,  he  may  in  this  country  sell  every  part  of  a 
vessel,  so  long  as  the  parts  are  not  put  together  in  this  country, 
and  he  may  sell  all  the  arms  and  ammunition  required  for  a 
ship  of  war,  and  I  think  that  that  consideration,  as  well  as 
others  which  have  been  pointed  to  by  my  learned  friend  Sir 
Hugh  Cairns,  will  have  a  very  material  influence  on  your  Lord- 
ships' minds  in  putting  a  construction  upon  the  words  of  the  Act. 

My  Lords,  I  say,  therefore,  that  looking  at  the  history  of  the 
Act  and  the  occasion  which  led  to  the  passing  of  it,  and  looking 
at  the  right  of  the  merchant  in  this  country  to  sell  contraband 
so  long  as  it  is  not  in  a  complete  state,  (and  when  I  say  "  contra- 
band" I  allude  to  ships,)  looking  at  the  fact,  that  the  sale  of  the 
parts  of  a  vessel  of  war  is  not  a  misdemeanor,  I  ask  your  Lord- 
ships to  put  a  reasonable  construction  upon  the  Act  and  to  say 
that  the  equipment  aimed  at  and  prohibited  must  either  be  of 
such  a  character  as  that  the  ship  shall  be  useful  at  once  for 
aggressive  purposes,  or  that,  at  all  events,  the  equipment  to  be 
commenced  must  be  a  warlike  equipment,  and  that  my  learned 
friends  cannot  successfully  contend  that  an  innocent  equipment 
superadded  to  a  vessel,  renders  that  vessel  liable  to  forfeiture. 

My  Lords,  of  course  I  shall  hear  again  in  the  course  of  my 
learned  friend  the  Attorney  General's  sjyeech,  that  which  was 
urged  during  the  trial,  and  which  was  urged  by- my  learned  friend 
at  the  time  when  he  moved  for  the  rule,  namely,  that  unless  the 
construction  which  he  asks  your  Lordships  to  put  upon  the  Act 
be  adopted  this  Act  will  be  a  dead  letter,  and  may  at  once  be 
blotted  out  of  the  Statute  Book.  I  say  by  no  means.  I  say  that 
there  are  offences  created  by  this  Act,  according  to  the  construct- 
tion  which  we  put  upon  it,  which  may  well  be  guarded  against ; 
and  I  say  further  that  by  our  construction  of  the  Act  great  evils 
will  be  provided  against,  although  not  perhaps  the  whole  evil 

Q2 
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Arqument.  whicb,  according  to  my  learned  friend,  the  statute  was  intended 
3idDa  ^  prevent  I  have  no  doubt  we  shall  hear  again  of  what  are 
called  evasions  of  the  Act.  My  Lords,  I  dispose  of  those  so- 
called  evasions,  by  saying  that  if  a  new  statute  creates  a  new 
offence,  a  person,  by  doing  a  particular  act,  either  commits  the 
offence  or  does  not  commit  the  offence,  and  he  has  a  right  to 
do,  after  the  statute  has  passed,  that  which  he  had  a  right  to  do 
before,  unless  he  can  be  clearly  proved  to  infringe  the  Act  by 
what  he  so  does. 

Lord  Chief  Baivn. — Forgive  me  for  suggesting  that  the  ex- 
pression "a  new  statute  creating  a  new  offence,"  does  not,  I 
think,  give  the  fullest  effect  to  what  I  apprehend  is  the  argu- 
ment which  you  are  about  to  propound.  The  expression  rather 
means,  a  new  statute  which  makes  that  a  crime  which  was  per- 
fectly lawful  before. 

Mr,  Karalake. — I  am  much  obliged  to  your  Lordship. 
L(yixl  Chief  Baron. — A  new  statute  may  deal  with  something 
which  was  unlawful.  There  are  many  things  which  are  unlawful, 
which  are  not  punishable, — wliich  are  not  criminal  But  this  is  a 
case  where  that  which  was  perfectly  lawfcd  before,  is  made  a  crime. 
There  is  no  doubt,  according  to  all  the  authorities,  and  there  is  not 
the  slightest  doubt  now^  that  a  neutral  may  furnish  to  a  belligerent 
every  possible  description  of  warlike  weapon  or  munition  of  war, — 
every  possible  ammunition  of  every  kind^ — and  I  think  that  no 
one  can  say  that  until  the  passing  of  this  statute  there  was  any 
known  distinction  by  the  law  of  nations  between  a  ship  and  a 
gun.  You  may  now  supply  a  gun  for  a  ship,  you  may  now  at 
Birmingham,  or  in  any  other  part  of  the  kingdom  where  there  is 
a  foimdry  suflBcient  for  the  purpose,  order  a  gun,  and  you  may 
say,  ''  This  is  for  one  of  the  belligerents,  to  be  taken  to  one  of  their 
''  ports,  and  put  on  board  a  certain  ship  to  be  expressly  used  for 
*'  the  purpose  of  the  war  which  is  now  carried  on  against  a  power 
*'  with  whom  you  are  at  peace.'*  You  may  do  that,  and  I  am 
not  aware  that  you  cannot  do  that  with  reference  to  a  ship, 
but  there  is  a  doubt  about  it.  No  doubt  you  may  now  order  a 
gun  for  a  ship ;  whether  you  may  order  a  ship  for  a  gun  seems  to  ] 

be  a  question.     I  think  that  the  fullest  effect  is  given  to  the  I 

argument  which  you  are  about  to  urge,  as  I  apprehend  and 
anticipate,  by  drawing  attention  not  to  the  fact  that  the  statute 
is  creating  a  new  offence,  but  something  more  than  that— it  is 
making  that  which  was  perfectly  lawful  before  in  every  sense  a 
crime  and  a  misdeipeanor. 

Mr,  Karalake. — Yes,  my  Lord. 

Mr.  Baron  Bra/rawelL  —That  is  the  argument  on  the  other 
side. 

Mr.  Karalake. — I  was  going  to  add  this ;  in  anticipation  of  an 
argument  which  will  be  used  for  the  Crown,  probably  a  great 
number  of  instances  which  will  be  suggested,  by  which  what  my 
learned  friend  chooses  to  consider  the  spirit  of  this  Act  or  the 
language  of  this  Act  can  be  evaded.  I  dare  say  there  are  a  great 
many  cases  in  which  it  might  be  evaded  according  to  my  learned 
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friend's  oonstruciion  of  it.    It  may  be  said  that  if  a  vessel  of  war   ABotweKT. 
belonging  to  the  United  States  is  four  miles  from  the  coast  of     ^^J^ 

England,  it  will  be  an  evasion  of  the  statute  to  carry  out       ^ J^' 

guns  or  other  munitions  to  that  vessel ;  but  I  do  not  find  that 
the  law  prohibits  that.  There  are  many  cases  where  the  act  of 
supplying  contraband  to  one  belligerent  is  just  as  likely  to  irritate 
and  vex  the  other  beliligerents,  as  that  which  is  struck  at  and 
prohibited  by  this  statute. 

My  Lords,  the  statute  therefore  was  passed,  as  I  say,  with  a 
view  to  prevent  our  subjects  from  fitting  out  and  equipping  wav^  ' 
like  expeditions  from  our  shores.     According  to  the  history  and 
occasion  of  the  Act,  and  as  I  say,  according  to  the  preamble  of 
the  Act,  that  was  what  was  intended  to  be  provided  for. 

Mr.  Baron  BramwelL — To  prevent  our  ports  becomin  jy  stations 
of  hostility. 

Mr,  KaralaJce. — Yes,  my  Lord.  My  Lords,  it  may  b  that  the 
preamble  of  the  Act  carries  it  further  than  was  intenlfJ  ;  but  it 
is  for  your  Lordships  to  say,  in  giving  a  reasonable  c  »^struction 
to  a  penal  statute,  wiiether  any  equipping,  liowever  innocent,  of 
an  innocent  vessel,  that  is  to  say,  of  a  vessel  not  fitted  for  war,  is 
prohibited  by  tliis  Act,  or  whether  something  more  must  not  be 
done  before  the  vessel  is  to  be  forfeited^  and  all  the  persons  assist- 
ing made  liable  to  be  punished  for  misdemeanor. 

My  Lords,  as  regards  evasion  of  the  Act,  I  will  ask  your  Lord- 
ships, instead  of  taking  my  language  upon  the  subject  of  evasion, 
to  adopt  that  which  will  be  found  in  a  note  to  Wheaton's  last 
edition  on  International  Law,  the  words  of  a  very  distingxiished 
person  in  this  country  upon  the  subject  of  the  evasion  of  this  very 
statute.  My  Lords,  they  are  contained  in  a  letter  of  Lord  Russell 
to  Mr.  Adams  with  reference  to  the  celebrated  vessel  No.  290, 
or  the  "  Alabama."  Great  remonstrances  had  been  made  upon 
that  vessel  not  being  seized. 

Mr,  Bcmm  Chcmnell, — What  is  the  page  ? 

Mr,  KaralaJce, — Page  785,  my  Lord. 

Mr,  Baron  Brarwwell. — Is  that  the  American  edition^? 

Mr.  KaralaJce. — Yes,  my  Lord ;  the  edition  of  1863  just 
published.  This  is  published  in  London  by  Sampson  Low  &  Co., 
and  is  also  published  in  Boston.  My  Lords,  the  part  which  I 
will  adopt  as  a  part  of  my  argument  upon  the  subject  of  the 
evasion  of  municipal  laws  is  this  ;  it  is  contained  in  a  note  written 
on  the  16th 'of  October  1862,  from  Lord  Russell  to  Mr.  Adams, 
acknowledging  the  receipt  of  ftirther  evidence  as  to  the  gun- 
boat "  Alabama."  "  With  reference  to  your  observations  with 
"  regard  to  the  infringement  of  the  Enlistment  Act,  I  have  to 
"  remark,  that  it  is  tnxe  that  the  Foreign  Enlistment  Act,  or 
"  any  other  Act  of  the  same  purpose,  can  be  evaded  by  very 
"  subtle  contrivances;  but  Her  Majesty  cannot  on  that  account, 
"  go  beyond  the  letter  of  the  existing  law."  Now  that  is  the 
view  which  I  shall  ask  your  Lordships  to  take  of  the  argument 
as  to  evasion.     I  shall  ask  your  Lordships  to  see  what  the  crime 
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AsovMXKT.  is  which  is  provided  against  by  the  statute,  and  then  to  see 
^tTda  whether  the  facts  of  this  case  clearly  make  out  that  any  such 
^'     crime  has  been  committed. 

Mr.  Ba/inm  Bramwell — Will  you  let  me  see  that  book  ? — [The 
ea/me  was  homded  to  hia  Lordship.] 

Mr.  Ka/rslake. — Now  I  stated  to  your  Lordships  that  I  did  not 
think  it  necessary  in  the  view  which  I  entert-ained,  and  the  view 
entertained  by  my  learned  friend,  to  go  into  any  lengthened  dis- 
quisition on  the  evidence  in  order  to  show  that  the  verdict  was 
perfectly  warranted  by  the  evidence,  supposing  that  the  ruling  of 
the  learned  Lord  Chief  Baron  was  correct.  My  Lords,  if  it  had 
been  necessary  to  do  that  at  all,  it  was  done  by  my  learned  friend 
Sir  Hugh  Cairns,  and  the  evidence  in  the  case  is  fully  before 
your  Lordships.  As  I  have  already  said,  I  understand  my  learned 
friend's  objection  to  amount  to  this^  that  assuming  his  construc- 
tion of  the  statute  to  be  correct^  then  the  evidence  would  have 
warranted  a  different  verdict.  My  Lords,  I  did  not  understand 
my  learned  friend  when  moving  for  the  rule  to  say  that,  assuming 
that  the  learned  Lord  Chief  Baron  laid  down  the  law,  as  I 
venture  to  think  he  did,  the  jury  were  bound  to  adopt  any  other 
view  than  that  which  they  did  adopt,  or  come  to  any  other 
conclusion  than  that  to  which  they  came. 

Now,  I  must  ask  your  Lordships  before  suggesting  what  was 
left  to  the  jury  by  the  learned  Lord  Chief  Baron,  to  see  what 
turn  the  case  took,  and  what  was  admitted  to  be  the  state  of 
things  as  regards  this  boat,  the  ^^  Alexandra."  It  was  admitted, 
beyond  all  question,  that  she  was  not  armed.  It  was  stated  in 
the  strongest  language,  as  I  understood  it,  that  the  real  ques- 
tion which  there  was  between  the  Crown  and  the  claimants 
was  this, — as  to  whether  the  construction  which  was  put  by  the 
Crown  upon  the  statute  was  correct,  or  whether  the  claimants 
were  justified  in  arguing  and  submitting  to  the  jury  that  even 
if  they  thought  there  had  been  anything  superadded  to  the  vessel 
or  ship  as  suggested  by  the  Crown,  such  superaddition  not  being 
of  the  distinctive  warlike  character  suggested  by  my  learned 
friend,  there  was  not  an  infringement  of  the  Act  Now,  it  being 
admitted  that  there  was  no  arming  of  this  vessel  at  all,  of  course 
there  were  other  things  which  had  to  be  relied  upon  as  being  the 
equipments  which,  as  my  learned  friend  says,  brought  this  vessel 
within  the  Act.  The  whole  question  was,  whether  those  equip- 
ments brought  the  case  within  the  statute,  or  whether  my 
learned  friend  Sir  Hugh  Caims  was  right  in  arguing  either  that 
there  must  be  a  complete  arming  of  the  vessel,  or  if  not  a  com- 
plete arming  of  the  vessel,  a  warlike  equipment  of  the  vessel ; 
that  is  to  say,  an  equipment  of  a  distinctive  warlike  character, 
in  order  to  bring  the  case  within  the  Act.  My  Lords,  I  find  with 
some  surprise  that  a  charge  is  now  made  against  the  learned  Lord 
Chief  Baron  that  when  he  left  the  case  to  the  jury  and  com- 
mented upon  the  equipment  and  fitting  out  mentioned  in  the 
section,  and  called  their  attention  pointedly  to  that,  he  did  not 
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upon  every  oecafiion  read  to  them  the  whole  of  the  worda  of  the   AMoxmatn. 

section,   namely,  the  words  "attempt  or  endeavour  to  equip,        

"  furnish,  or  fit  out,  or  procure  to  be  equipped,  furnished,  or      ^'£^7- 
"  fitted  out,  or  knowingly  aid,  assist,  or  be  concerned  in  the 
"  equipping,  famishing,  or  fitting  out." 

Mr.  Baron  Bramiwdl — I  do  not  see  that  the  learned  editor'  of 
Mr.  Wheaton's  book  takes  any  exception  to  Lord  Russell's  letter. 

Mr.  Kwralaks. — ^No,  my  Lord. 

Mr.  Ba/ron  Brcrniwdl — I  do  not  think  it  is  perhaps  of  very 
great  moment. 

Mr.  Ka/rslahe, — I  only  read   it  from   that  book   because  it 
happened  to  be  in  my  hands. 

Mr.  BanroTi  BramwM. — I  do  not  think  that  he  does  take  any 
exception  to  it. 

Mr.  Karslake. — ^No,  my  Lord. 

Mr.  Ba/ron  ChmrndL — I  do  not  see  how  he  could. 

Mr.  Attorney  Oeneral. — He  gives  a  record  of  certain  events 
and  expresses  no  opinion  upon  them. 

Mr.  Karslake, — ^My  Lords,  it  being  understood  therefore  that 
the  vessel  was  admitted  not  to  be  an  armed  vessel,  what  I  was 
saying  was,  that  the  issue  raised,  as  T  apprehend,  between  my 
learned  friends  and  ourselves,  was  this :  First  of  all  as  to  whether 
it  was  necessary  in  point  of  law  that  it  should  be  a  warlike  equip- 
ment, and  next  whether  the  intent  existed,  as  they  say  it  did;  by 
some  person  capable  of  exercising  the  intent ;  and  I  say  that  the 
objection  taken  by  the  rule  on  the  groimd  that  the  learned  Lord 
Chief  Baron  did  not  properly  direct  the  jury  only  amoimts  to  this, 
namely,  that  when  the  learned  Lord  Chief  Baron  gave  his  views 
to  the  jury,  he  did  not,  when  he  used  the  word  "  equip,'*  go  on  to 
use  the  words  '^  or  attempt  or  endeavour  to  equip,  or  procure 
'^  to  be  equipped."  My  Lords,  that]  objection  being  taken  at 
this  stage  of  the  proceedings,  one  would  have  thought  in  common 
fairness,  especially  after  my  learned  friend,  the  late  Attorney 
Greneral,  had  said  that  he  relied  only  upon  the  first  eight  counts 
of  the  indictment,  my  learned  fiiends  who  appeared  for  the  Crown, 
and  who  sat  by  when  the  learned  Lord  Chief  Baron  was  summing 
up  the  case,  would  have  called  his  attention  to  the  other  words 
of  the  statute,  and  asked  some  special  direction  to  be  given  upon 
that  subject.  I  do  not  find  that  anything  of  the  sort  occurred, 
and  that  which  had  been  the  main  struggle  between  the  Crown 
and  the  claimants,  and  to  which  his  Lordship  addressed  himself 
in  summing  up,  was  the  matter  which  wsw  really  left  to  the  jury, 
and  which  satisfactorily  disposed  of  the  substance,  at  all  events, 
of  the  case. 

Now  my  Lords,  what  was  it  that  the  learned  Lord  Chief  Baron 
laid  down  to  the  jury?  I  apprehend  that  he  laid  down  that 
which  my  learned  friend  has  already  suggested  to  your  Lord- 
ships, and  that  his  Lordship  most  distinctly  left  the  question  of 
intent  to  the  jury. — 

Mr.  Baron  Pigatt. — I  observe  that  in  the  stumning  up  the 
Lord  Chief  Baron  speaks  of  the  70  counts. 
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Abouxent.        Mr,  Karalake. — ^Tes,  my  Lord,  that  was  doing  the  information 
3rdDa        injustice,  therQ  were  98  counts. 
2^*         Mr.  Baron  Pigott, — He  leaves  that  to  the  jury. 

Mr.  Karslake. — ^Yes,  my  Lord.  My  Lords,  surely  I  may  ask  when 
an  information  is  framed  upon  an  Act  of  Parliament  which  con- 
^  tains  a  number  of  different  words,  and  when  the  learned  counsel 
for  the  Crown  opens  the  case  and  says  ''  There  is  only  one  substan- 
"  tial  question ;  you  may  dismiss  from  your  mindB  the  whole  of 
"  this  voluminous  indictment  except  the  charge  contained  in  the 
"  first  eight  counts ;"  and  when  that  is  the'  question  fought  from 
first  to  last,  is  it  fair  that  when  the  case  is  moved  in  this  Court 
it  should  be  suggested  that  his  Lordship  in  his  summing  up  to 
the  jury  did  not  repeat  all  the  different  words  found  in  the  Act 
of  Parliament ;  and  that  because  he  did  not  repeat  all  those 
words  from  time  to  time,  there  has  been  a  want  of  direction  or  a 
misdirection  on  the  part  of  the  learned  Judge  ?  My  Lords,  the 
case  must  be  looked  at  with  reference  to  the  way  in  which  the 
case  was  opened  and  the  mode  in  which  the  case  was  at  last  left 
to  the  jury ;  because  if  your  Lordships  find  that  there  was  really 
a  dispute  between  the  Crovm  and  the  claimants  as  to  whether 
an  innocent  equipment  was  an  equipment  within  the  statute  ;  if 
that  was  said  to  be  one  point,  and  if  another  point  was  made, 
whether  a  ship  or  vessel  had  been  so  far  matured  as  that  it 
could  be  equipped  within  the  meaning  of  this  statute,  and 
was  in  a  state  capable  of  being  equipped;  and  if  a  third 
question  was  as  to  whether  the  intent  which  was  suggested, 
(supposing  any  definite  intent  was  suggested,)  had  been  proved  f 
if  those  were  the  questions  in  the  issue  which  arose  between  the 
Crown  and  the  claimants,  and  if  those  matters  were  substantally 
left  to  the  jury,  then  I  submit  that  my  learned  friends  have  no 
right  to  come  here  and  say  that  there  are  certain  words  in  the 
Act  of  Parliament  technically  creating  a  different  offence,  which 
words  were  not  left  to  the  jury  from  time  to  time  in  the  summing 
up. 

Lard  Chief  Bcuron. — It  was  distinctly  put  to  them  whether 
there  was  any  attempt. 

Mr.  Karslake. — So  we  say,  my  Lord ;  but  from  the  rule  I  infer 
that  my  learned  friend  says  that  it  was  not  left.  I  say  that  it 
was  substantially  left ;  but  in  the  course  of  the  summing  up  your 
Lordship  does  not  go  on  to  say  time  after  time  the  same  thing ; 
and  there  are  the  counsel  for  the  Crown  sitting  by  and  intending 
to  take  an  objection  that  that  is  not  sufficiently  pointed  out  to 
the  jury,  and  yet  they  never  suggest  to  his  Loniship  that  he 
should  read  the  words  of  the  section  through  time  after  time,  and 
that  whenever  he  spoke  of  the  words  "  equipping  or  fitting  out,** 
he  should  say  "  attempting  or  endeavouring  to  equip  or  fit  out." 

Now  I  submit  that  first  of  all  his  Lordship  stated  to  the  jury 
that  the  buUding  of  a  ship,  8vm/pU(yUer,  as  distinguished  from 
equipping,  whatever  that  might  be,  is  not  prohibited  by  the 
statute.  That  ruling,  I  take  it,  my  Lords,  is  obviously  correct, 
when  your  Lordships  find  that  in  this  statute  the  word  "  build/' 
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apporeaily  advisedly,  is  left  out.     Moreover,  it  is  oon-ect,  for  this    Ajwument. 
reason,  that  it  is  not  a  dhip  to  be  forfeited,  which  a  person  iu-      3rd  Day. 

tends  hereafter  to  equip,  but  the  ship  to  be  forfeited  is  a  ship        

which  is  equipped  or  fitted  out,  or  with  respect  to  which  there 
has  been  an  attempt  made  to  equip  or  fit  out  Therefore  I 
^prehend  that  his  Lordship  was  right  in  telling  the  jury,  "  If 
"  you  find  that  this  is,  simpUoiter,  a  ship  not  equipped  or  fitted 
**  out,  or  attempted  to  be  equipped  or  fitted  out,  that  is  not 
*'  within  the  statute/' 

Then,  my  Lords,  there  is  another  direction  to  the  jury  witli 
which  I  apprehend  my  learned  friends  quarrel^  and  that  no  doubt 
raises  a  fair  point  for  discussion,  namely,  whether  his  Lordship 
was  right  in  rejecting  the  view  which  was  pressed  upon  him  by 
the  learned  Attorney  General,  that  supposing  the  ship  existed, 
an  innocent  equipment  of  that  ship  was  within  the  statute. 

Lord  Chief  Baron. — By  "  innocent "  you  mean  un warlike  ? 

Mr.  Karalake,  —Yes,  my  Lord.  I  think  that  my  learned  friend, 
the  Attorney  General,  has  stated  what  his  view  of  the  law  is  ; 
it  is  in  point  of  fact  the  same  view  as  was  stated  by  Sir  William 
Atherton. 

Mr.  Attorney  OeneraL — ^That  which  may  hepe^*  se  innocent ; 
that  is  to  say,  dissociated  from  the  intent. 

Mr.  Karalake. — '^  Any  species  whatever  of  equipment,  any 
'*  species  whatever  of  furnishing,'*  and  so  on. 

Mr.  Attorney  Cfenei^al. — **  However  innocent  per  se." 

Mr.  Karalake. — My  learned  friend  again  suggests  that  the 
putting  up  of  a  lightning  conductor  is  an  equipment  which 
renders  this  vessel  liable  to  be  seized,  if  there  be  an  intent  that 
she  shall  be  used  for  the  purpose  of  committing  hostilities ;  and 
that,  although  that  is  an  innocent  equipment  per  ae,  she  is,  never- 
theless, within  the  section,  and  according  to  this  section  liable  to 
be  forfeited. 

Now,  my  Lords,  hii  Lordship  refused  to  adopt  the  view  of 
the  learned  Attorney  General,  and  adopted  a  difierent  view, 
and  said,  that  in  his  judgment  this  equipment,  innocent  per  ae, 
even  with  intent,  would  not  render  the  vessel  liable  to  for- 
feiture ;  and  that  as  regards  the  question  of  intent,  which  was 
of  itself  alone  sufficient  to  dispose  of  the  question,  he  asked  the 
jury  whether  there  was  an  intent  to  equip,  and  whether  there 
was  an  intent  to  equip  with  a  view  that  that  vessel  should 
be  employed  by  one  belligerent  against  another. 

My  Lords,  if  that  was  the  direction  to  the  juiy  (and  I  appre- 
hend that  it  will  be  cleiaxly  found  that  that  was  the  direction  of 
his  Lordship),  is  that  direction  to  be  quarrelled  with,  looking  at 
the  way  in  which  the  case  was  presented  to  the  jury  and  to  his 
Lordship,  because  his  Lordship  did  not  go  on  to  submit  ques- 
tions repeatedly  to  the  jury  on  sets  of  counts  in  the  indictment 
which  were  practically  abandoned  ? 

Mr.  Baron  ChammeU. — Is  that  so  ?  You  may  be  right,  but  I 
do  not  read  the  opemng  speech  of  the  Attorney  General  as 
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Abottubnt/  '  amounting  to  an  abandonment  of  all  the  other  ootmtB.    The  first 
T^        eight  counts  are  confined  entirely  to  the  equipment;  each  of 

j^'     those  counts  charges  the  equipment,  and  rings  the  changes  upon 

the  word  "  equip/'  Then  comes  the  furnishing,  and  the  same 
changes  are  rung  upon  the  furnishing.  There  is  then  the  fitting 
out.  I  do  not  think  that  the  Attorney  General  said  that  he 
abandoned  all  the  other  counta 

Mr.  Karalake, — As  I  understand  it,  the  issue  at  the  trial  was 
this  :   Has  this  vessel  been  equipped  ? 

Mr.  Baron  Pigott — The  Lord  Chief  Baron  does  not,  I  think, 
seem  to  have  taken  it  so  at  the  trial,  if  you  look  at  his 
summing  up. 

Mr.  Ka/ralaJce, — ^As  I  understand  it,  an  insufficient  direction  is 
complained  of  with  r^ard  to  those  words. 

Mr.  Ba/ron  Pigott — We  are  not  now  upon  those  words,  but 
upon  the  point  whether  all  the  other  counts  were  abandoned. 

Mr.  Karalake. — ^When  I  say  "abandoned,"  the  expression  is 
not  strictly  correct. 

Mr.  Baron,  Gha/rmell.  —  You  have  read  the  passage  very 
coiTectly,  but  I  was  only  drawing  your  attention  to  the  question 
whether  it  amounted  to  that. 

Mr.  Karalake. — ^The  Attorney  General  did  not  say,  "  I  enter  a 
"  noUe  proaequi  upon  those  counts ;"  but  the  whole  course  of 
the  trial  shows  what  the  issue  was  which  was  raised  between  the 
parties ;  and  it  is  hard  to  say  that  because  the  Lord  Chief  Baron 
did  not  use  the  words,  "  equip,  or  knowingly  aid,  or  assist  in 
"  equipping,"  it  is  to  be  held  that  there  has  been  an  imperfect 
direction  upon  those  counts. 

Mr.  Baron  Pigott. — ^What  I  understood  you  to  say  is,  that  the 
question  was  not  fought  as  to  **  attempting  or  endeavouring." 

Mr.  Karalake. — No,  my  Lord  ;  the  questions  raised  were  first 
of  all  the  question  of  law,  and  then  the  question  of  intent. 
First  of  all  it  waa  an  admitted  fact  that  there  was  such  a  vessel 
as  the  "Alexandra"  in  some  state  of  completion.  Next,  it  was 
an  admitted  fact  that  she  had  stanchions  fitted  in  her  side  for 
the  purpose,  as  it  was  said,  of  afterwards  receiving  hammock 
nettings.  Then  the  contention  on  the  part  of  the  Attorney 
General  was,  "  I  say  that  beyond  all  doubt  these  are  equipments. 
"  That  is  not  a  question  of  law,  and  I  ask  you,  the  jury,  to  find 
"  the  fact  that  those  were  equipments.  Next,  I  ask  you  to  find, 
"  although  those  equipments  were  innocent  p^  ae,  that  there 
"  was  an  intent  to  use  the  vessel  so  equipped  (if  you  find  that 
"  she  was  equipped)  for  the  purpose  of  committing  hostilities ; 
"  and  if  so,  I  say,  as  a  matter  of  law,  I  am  entitled  to  the 
"  verdict."  On  the  other  hand  it  was  said,  "  First  of  all,  we  deny 
"  that  there  was  any  equipment  of  any  sort  or  kind.  Next,  we 
"  say  that  supposing  the  jury  should  consider  that  there  was  an 
"  equipment  in  any  sense,  it  was  not  that  equipment  to  which 
"  the  statute  points.  Thirdly,  we  say  that  even  supposing  the 
"  vessel  was  equipped,  there  was  not  that  intentiixi  which  you 
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"  allege,  and  which  we  say  you  are  bound  to  prove/'    All  those   AsaoxBNT. 
matters  went  to  the  jury,  and  upon  all  those  matters  the  jury      -,"777 
found  for  the  defendants.  *  _y- 

Mt.  Baron  BramAJOeU, — Upon  some  one  or  more. 

Mr.  KafralaJce.  —Upon  some  one  or  more ;  it  may  be  upon  one, 
it  may  be  upon  some,  or  it  may  be  upon  all ;  but  it  is  quite 
sufficient  for  us  to  say  that  those  matters  were  submitted  to  the 
jury,  and  that  upon  those  matters  they  have  given  their  verdict. 
Jiy  Lords,  I  therefore  do  not  propose  now  to  go  through  the 
evidence  in  order  to  show  that  in  that  view  the  jury  were 
perfectly  justified  in  finding  the  verdict  which  they  did ;  they 
could  hardly  have  found  any  other  verdict. 

Mr.  Ba/ron  BramweU. — Supposing  that  you  had  had  un- 
deniable evidence ;  supposing  that  one  of  the  defendants  had  been 
caUed»and  had  said,  '^  I  admit  that  the  vessel  was  to  be  fitted  out 
''  here,  so  that  she  could  sail  to  Madeira,"  or  wherever  you  like ; 
"  I  was  to  have  nothing  to  do  with  her  then,  but  I  know  that  she 
'^  was  then  to  be  armed ;  and  I  know  that  she  was  then  to  cruize 
''  against  the  United  States ;  I  confess  that  I  fitted  her  out  with 
"  a  view  to  all  those  things  following  therefrom ;"  would  that  be 
a  fitting  out  with  the  intent  that  she  should  cruize  ? 

Mr.  Karelake, — ^Your  Lordship  says,  "  I  fitted  her  out :"  To 
what  extent  ?    Does  that  mean  so  as  to  make  her  sail  ? 

Mr.  Bwron  BramwelL — I  will  use  your  own  expression,  which, 
I  think,  is  a  very  convenient  one.  "  I  fitted  her  with  an  innocent 
'^  fitting,  with  a  view  to  enable  her  to  sail  to  the  coast  of 
"  Africa." 

Mr.  Karalake. — ^According  to  my  construction,  I  should  say 
that  that  would  not  be  such  a  fitting  out. 

Mr.  Baron  PigoU. — And  he  might  go  on  to  say,  "  I  know  that 
"  if  I  had  not  fitted  her  as  I  did,  she  would  have  been  taken  by 
"  one  of  the  belligerents  immediately  outside  the  English  ter- 
«  ritory." 

Mr.  Baron  BramwelL — "  If  I  had  not  fitted  her  out  as  I  did 
"  she  could  not  have  gone  out  at  all.  I  fitted  her  with  sailing 
"  apparatus.  I  am  a  strong  Confederate  partisan,  and  I  did  it  in 
"  order  that  she  might  be  armed  on  the  high  seas,  and  cruize." 

Mr.  Karalake. — I  should  say  that  it  was  no  more  an  offence 
within  this  Act  than  if  he  had  sent  out  in  another  vessel  the 
iron  plating  of  a  vessel  which  was  lying  wherever  you  please 
abroad,  and  which  was  intended  to  be  put  on  board  that  vessel, 
and  used  in  that  vessel  for  warlike  purposes. 

Mr.  Ba/ron  Bramfi/weU. — I  throw  it  out  for  your  consideration, 
if  it  is  worth  your  notice.  It  may  possibly  be  said  that  you  are 
not  only  to  look  at  the  proximate  cause,  but  that  you  must  look 
at  the  proximate  object  as  well.  The  rule  applicable  to  the 
proximate  cause,  I  apprehend,  is  applicable  also  to  the  proximate 
object 

Mr.  Karslake. — My  answer  to  the  question  would  be,  that 
that  would  not  be  an  offence  within  this  statute. 
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AROTjinsHT.        Mr.  Baron  Brcm/wdl-^Yon  say  that  it  must  be  his  imme- 
T^        diate  intent. 

^^'  Mr.  KarslaJce. — ^Yes,  my  Lord,  but  it  may  not  be  neoessary 
now  to  go  to  that  extent.  In  this  case  it  may  be  quite  sufficient 
for  us  to  say  that  the  equipment  must  be  a  distinctly  warlike 
equipment.  But  I  say  that,  construing  the  statute  fairly,  we  have 
a  right  to  go  even  fmiher  than  tliat,  and  to  say  that  the  object  of 
this  statute  was,  that  you  shall  not  make  one  of  the  ports  of 
this  country  a  port  of  departure  for  ships 'fitted  for  aggression. 

Mr.  Baron  Brarmuell. — It  is  very  possible  that  the  statute,  in 
its  anxiety  to  prevent  what  was  objectionable,  may  have  said, 
*'  We  will  prevent  also  that  under  colour  of  doing  which  the 
"  objectionable  thing  may  be  done  ;"  and  therefore  the  legislature 
may  have  said,  "  We  will  prohibit  that  which  international  law 
"  does  not  prohibit.''  Now,  I  own  that  it  is  put  in  a  captivating 
way  to  my  mind.  See  if  there  is  the  fact,  namely,  the  equipment ; 
see  if  there  is  the  intent,  namely,  to  commit  hostilities ;  if  the  two 
things  concur,  however  irrational  it  may  be  to  suppose  that  a 
vessel  with  au  innocent  equipment  could  commit  hostilities,  still 
that  will  be  enough.  Then  another  way  in  which  it  is  put  is 
the  view  which  I  have  suggested  to  you,  namely,  that  you  may 
look  not  only  at  the  immediate  intent,  but  at  all  the  intents 
intended  to  follow  in  any  train  of  causation. 

Mr.  Karalake, — Or  expected  to  follow.  There  comes  the 
gi-eat  difficulty. 

Mr.  Baron  Pigott. — I  dare  say  that  the  words  of  the  section 
where  the  forfeiture  is  described,  and  where  it  is  said  what  shall 
be  forfeited,  have  not  escaped  your  observation  ?. 

Mr.  Ka/rslake. — They  have  not,  my  Lord  ;  "  the  tackle,  ap- 
"  parel,"  and  so  on. 

Mr,  Baron  Pigott. — ^Yes,  and  not  only  that,  but  it  forfeits 
**  every  such  ship  or  vessel,  with  the  tackle,  appai*el,  and  fiimi- 
*'  ture,  together  with  all  the  materials,  arms,  ammunition,  ana 
*'  stores  which  may  belong  to,  or  be  on  board  of,  any  such  ship 
"  or  vessel,"  apparently  contemplating  that  there  may  be  none 
on  board. 

Mr.  Karalake.—  I  do  not  know,  my  Lord.  It  is  the  ship  with 
her  tackle,  apparel,  and  fiimitui'e,  no  doubt.  My  Lord,  the 
earlier  part  of  the  section  provides  for  that.  I  say  that  you  do 
not  forfeit  a  ship  aimplidtery  but  that  you  forfeit  an  equipped 
ship. 

Mr.  Baron  Bramwell. — With  great  respect,  I  cannot  concur  in 
that;  because,  suppose  that  a  man  was  attempting  to  fit  her 
out,  thjit  is  to  say,  suppose  that  he  had  brought  down  to  the 
water  side  the  guns  and  powder,  and  the  crew,  and  was  stopped 
at  the  moment  he  was  doing  it. 

Mr.  Karalake. — That  is  because  I  did  not  go  on  to  say  *«  or 
"  attempted." 

Mr.  Baron  Bramwell. — I  cannot  tliidk  that  it  is  an  aigum^it 
against  you  to  say  that  the  statute  contemplates  that  the  vessel 
may  be  forfeited  if  there  are  no  arms  on  board,  because  she  may 
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be  forfeited  if  her  armament  is  brought  down  to  the  water  side^    Aropmkmt. 
and  she  is  stopped  at  the  moment  of  taking  it  on  board. 

Mr,  Karalake. — I  thought  that  my  learned  friend  Sir  Hugh 
Cairns  had  gone  into  that  matter  to  the  fullest  extent.  If  a 
person  has  under  his  control  several  cannons,  and  is  putting 
them  on  board  with  that  intent,  the  vessel,  with  her  guns,  v^ould 
be  forfeited.  Looking  at  the  whole  of  this  section  together,  the 
object  is  apparently  that  the  ports  of  this  kingdom  shall  not  be 
made  ports  of  departure  for  vessels  equipped  for  aggressive  pur- 
poses, and  that  an  attempt  shall  not  be  made  to  use  them  as  such. 
Mr.  Baron  Bra/m/well, — Stations  of  hostilities  ? 
Mr.  Karalake — Stations  of  hostilities,  if  your  Loi'dship  likes  to 
take  those  words. 

Mr,  Baron  BramwdL — It  is  not  my  expression. 
Mr.  KarslaJce,—!  am  much  obliged  to  your  Lordship  for  it. 
My  learned  friend  Sir  Hugh  Cairns,  pointed  out  that  when  you 
are  talking  of  the  facility  of  evading  a  statute  of  this  sort,  you 
can  see  how  easy  it  is  to  evade,  as  it  is  called,  that  part  of  the 
statute  which  says,  "  or  shall  within  the  United  Kingdom,  or 
**  any  of  His  Majesty's  dominions,  or  in  any  settlement,  colony, 
*'  territory,  island,  or  place  belonging  or  subject  to  His  Majesty, 
*'  issue  or  deliver  any  commission  for  any  ship  or  vessel."  You 
may  go  outside  this  realm  and  deliver  the  commission,  ,but  you 
may  not  do  it  inside  this  realm.  I  suppose  it  will  be  said,  that 
if  you  go  outside  the  realm,  you  are  evading  the  statute.  I  say 
that  you  do  not  do  that  which  the  statute  prohibits ;  and  if  you 
,  do  not  you  commit  no  offence.  Your  Lordships  will  construe  the 
statute  by  ascertaining  what  the  circumstances  were  which  led 
to  its  enactment,  and  what  the  evU  was  to  be  provided  against, 
and  then  put  that  reasonable  interpretation  upon  the  words 
'^  equip,"  and  so  on,  found  in  the  statute,  which  you  consider  to 
be  the  true  meaning  of  a  statute  framed  in  doubtful  and  am- 
biguous language,  creating  an  offence  and  attaching  a  very  con- 
siderable penalty  to  that  offence.  I  submit  that,  according  to 
the  reasonable  construction  of  the  statute,  the  vessel  must  be 
equipped  for  hostile  purposes  when  she  leaves  this  country  ;  or 
that,  at  all  events,  the  equipment  added  to  a  vessel  in  the  course 
of  building,  must  be  an  equipment  of  a  distinctive  warlike 
character,  and  that  an  equipment  of  an  innocent  character,  even 
though  the  intent  may  exist,  will  not  render  the  vessel  liable  to 
forfeiture. 

Mr  MeUish. — My  Lords,  I  am  on  the  same  side  as  my  learned 
friends ;  and  certainly,  if  this  was  any  ordinary  case  before  your 
Lordships,  I  should  almost  be  ashamed  to  enter  upon  any  argu- 
ment after  tlie  matter  has  been  so  thoroughly  gone  through  as  it 
has  been  by  my  learned  friends  who  have  addressed  your  Lord- 
ships before  me ;  because  I  feel  that  it  is  difficult  to  say  anything 
without,  to  a  certain  extent,  repeating  what  has  been  said  before ; 
but  yet  the  matter  is  of  such  very  grave  importance  that  I  do 
not  think  I  should  perform  my  duty  either  to  your  Lordships  or 
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ABduuHT.    to  my  clients,  if  I  did  not  shortly,  even  though  I  may  to  some 
TT"        extent  repeat  what  has  been  said  before,  state  what  is  the  view 

' ^*     which  I  venture  to  take  of  this  section  which  is  to  be  construed 

by  the  Court 

Lord  Chief  Baron.^We  should  be  very  sorry  if  you  were  to 
shorten  your  argument  in  the  smallest  degree.  It  is  a  subject 
which,  no  doubt,  is  of  extreme  importance,  and  the  interests  of 
this  country  are  in  various  ways  involved  in  it.  We  shall  hear 
with  very  great  satisfaction  whatever  will  tend  to  throw  light 
upon  the  subject,  and  I  do  not  think  that  anything  which  comes 
from  you  will  not  have  that  tendency. 

Mr.  MelUsh. — Having  had  a  little  experience  of  the  great 
ability  of  my  learned  friend  the  Attorney  General,  I  know  his  great 
skill  in  remarking  upon  the  different  views  which  have  been 
taken  by  the  different  Counsel  who  are  opposed  to  him ;  and 
therefore  I  say,  that  in  presenting  the  view  which  I  am  about 
to  present  to  your  Lordships,  I  of  course  am  not  to  be  taken  as 
in  any  degree  abandoning  or  qualifying  what  has  been  previously 
said  by  my  learned  friends.  But  I  venture  to  go  to  this  extent, 
that  it  is  perfectly  legal  under  this  Act  of  Parliament  for  any 
ship-builder  in  this  country  to  build  a  ship,  adapted  for  war, 
under  a  contract  with  one  of  two  belligerents  and  to  equip  that 
ship,  so  fiar  as  is  necessary,  to  enable  it  to  sail  away  from  this 
country,  and  to  deliver  it  to  the  belligerent  either  here  or  else- 
where in  that  unarmed  state. 

Now,  first  of  all,  what  is  the  meaning  of  this  section  ? — What 
is  forbidden,  is  "  equipping,  frtmishing,  fitting  out,  and  arming." 
It  is  said,  and  it  may  be  so,  no  doubt,  that  there  is  a  difference 
between  "  arming  "  and  "  equipping,  furnishing,  and  fitting  out*' 
I  have  not  heard  from  anybody  that  there  is  any  difference 
between  "  equipping  "  and  **  furnishing  and  fitting  out." 

Mr.  Bwron  Bramwell — No. 

Mr.  Melliah. — They  seem  to  me  to  be  all  absolutely  the  same 
thing.  But  they  all  imply  this  (and  I  do  not  think  that  the 
Court  will  have  much  doubt  upon  that),  an  addition  of  something 
to  a  ship  already  built.  I  do  not  know  that  the  Counsel  for  the 
Crown  will  contend  for  it,  but  I  know  that  it  is  contended  for 
by  some  persons,  whose  opinion  may  be  very  much  respected, 
that  the  moment  you  put  a  plank  down,  if  it  is  with  a  hostile 
intent,  that  would  be  within  the  statute.  But  that  would  be 
clearly  to  extend  the  words  "  equip,  ftimish,  and  fit  out "  beyond 
their  plain  and  ordinary  meaning.  In  their  plain  and  ordinary 
meaning  they  clearly  imply  the  adding  something  to  a  ship 
which,  as  &r  as  the  hull  is  concerned,  is  already  constructed. 

Now,  that  being  so,  the  building  of  a  ship  is  not  forbidden  by 
this  statute ;  and  the  question  is,  Was  it  the  intention  of  the 
Legislature,  though  they  did  not  forbid  the  building  of  a  ship  in 
express  and  direct  terms,  by  implication  to  make  it  unlawful  ? 
because  it  is  obviously  impossible  to  build  a  ship,  or  to  sell  a  ship 
adapted  for  war  to  one  of  two  belligerents,  unless  you  are  allowed 
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to  equip  it  bo  &r  aa  to  enable  it  to  sail  away.    To  say,  '^  Tou,  the   Asoumekt. 

'*  ship-owners  and  ship-builders  of  this  country,  may  sell  a  ship        

"  as  much  as  you  please,  and  you  may  build  a  ship  as  much  as  ^'^^^7- 
"  you  please,  on  a  contract  with  any  one  of  two  belligerents ; 
*'  but  mind,  you  must  put  nothing  on  board  of  it  which  wUl 
**  enable  it  to  sail  away/'  is  a  perfect  absurdity  ;  and  it  does  seem 
to  me  very  extraordinary  that  if  that  was  in  the  mind  of  the 
Ijegislature,  and  if  it  was  the  object  of  the  Legislature  to  prevent 
any  belligerent  providing  himself  with  ships  in  the  ports  of  this 
country,  they  did  not  in  plain  terms  say,  ^'  Tou  shall  not  be  allowed 
"  to  build  a  ship,  or  to  sell  a  ship  to  one  of  two  belligerents/' 

Now,  do  the  words  of  this  section  compel  the  Court  to  come  to 
that  conclusion?  I  say  that  they  do  not ;  for  if  you  read  them 
fairly  and  reasonably  with  a  view  to  find  out  what  is  intended 
to  be  forbidden  by  them,  they  do  not  forbid  every  description  of 
equipment,  every  description  of  famishing,  and  every  description 
of  fitting  out,  but  only  that  description  of  equipment,  famishing, 
and  fitting  out  which  tends  to  make  the  vessel  a  transport  or  store 
ahip,  or  a  ship  to  cruize  or  commit  hostilities.  It  is  not  equip- 
ment as  such,  but  equipment  as  a  transport  or  store  ship,  or  as  a 
ship  to  cruize  or  commit  hostilities,  which  is  forbidden  and  made 
illegal  by  this  Act.  No  doubt,  when  you  ask  what  is  the  meaning 
of  "  equipping  "  a  ship,  you  must  first  ask  what  is  the  description 
of  the  ship  with  reference  to  which  you  are  talking.  No  doubt 
there  are  many  descriptions  of  ships,  and  most  descriptions  of 
ships,  in  which  arming  would  be  no  portion  of  the  equipment. 
If  you  talked  of  ''equipping"  a  whaler,  you  would  think  that 
harpoons  were  a  necessary  portion  of  the  equipment  of  that  ship. 
If  you  talked  of  equipping  a  transport,  then  putting  a  ship  into 
that  condition  as  to  its  cabins  and  so  forth  which  would  render 
it  fit  to  sail  as  a  transport,  would  be  an  essential  part.  Every- 
body knows  that  when,  two  years  ago,  it  was  necessary  to  send 
out  in  a  hurry  troops  to  America,  or  in  the  year  1864,  when  it 
was  necessary  to  send  large  bodies  of  troops  to  the  East,  and 
the  Government  were  taking  up  ships  of  every  description,  we 
all  heard  that  they  had  to  go  into  dock  for  a  week  or  two  in 
order  to  be  fitted  as  transports.  Even  an  ordinary  ship  could 
not  be  employed  as  a  transport,  unless  very  considerable  additions 
to  the  fitting  were  made,  and  all  such  vessels  went  into  dock  for 
that  purpose.  Now  I  say  that  that  is  what  is  forbidden  by  this  Act. 

Now,  my  Lords,  let  us  look  once  again  at  the  words ; — "  If  any 
"  person  fiOiall  fit  out  and  equip  a  ship  or  vessel  with  intent  or 
''  in  order  that  such  ship  or  vessel  shall  be  employed  as  a  trans- 
"  port.''  Not  merely  "with  intent,''  but  "in  order  that."  It  is 
said  that  there  is  an  "  or."  In  numberless  cases  of  Acts  of 
Parliament  where  you  find  the  word  "or,"  one  expression  is  meant 
to  throw  a  light  upon  the  other.  There  are  the  words  "  cruize 
"  or  commit  hostilitiea"  I  suppose  that  the  words  "or  commit 
"  hostilities"  are  intended  to  throw  a  light  upon  "cruize," 
because  an  innocent  cruizing  is  distinguishable  fi*om  "  committing 
"  hostilities/'  and  would  not  be  within  the  Act.    So  when  it  is 
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Argument,  said^  ^'  with  intent  or  in  order  that  such  ship  or  vessel  shall  be 
TZT        "  employed  in  the  service  of  any  foreign  prince  as  a  transport 

^ j^'      "  or  store  ship,  or  with  intent  to  cruize  or  commit  hostilities," 

the  act  which  is  forbidden  is  an  equipment,  in  order  that  the 
vessel  may  be  used  as  a  transport,  or  in  order  that  the  vessel 
may  be  used  with  intent  to  cruize  or  commit  hostilities.  The 
mere  grammatical  construction  of  the  sentence  is  rendered 
very  diflBcult,  and,  in  fact,  is  rendered  to  a  certain  extent 
impossible,  by  the  very  odd  insertion  of  the  second  words 
"with  intent"  before  the  words  "to  cruize  or  commit  hos- 
"  tilitiep.''  The  first  words,  "with  intent  or  in  order  that," 
no  doubt  describe  what  the  person  who  is  forbidden  to  equip 
intends  and  actually  does.  I  cannot  help  thinking  that  the 
second  words,  '*  with  intent  to  cruize  or  commit  hostilities,"  are 
simply  put  in  opposition  to  the  words  "  as  a  transport  or  store 
"  ship,"  and  are  only  intended  to  describe  the  purpose  for  which 
the  vessel  is  to  be  fitted  or  equipped  ;  that  it  is  to  be  as  a  trans- 
port or  store  ship,  or  with  intent  to  cruize  or  commit  hostilities, 
and  that  what  is  forbidden  is  the  equipping  and  fitting  out  of  a 
vessel  so  as  to  be  adapted  to  cruize  or  commit  hostilities. 

Now  that  is '  veiy  strongly  corroborated  by  what  has  already 
been  so  fully  pointed  out  to  your  Lordships,  that  beyond  all  ques- 
tion the  actual  mischief  against  which  the  statute  was  directed,  the 
actual  thing  which  caused  the  Legislature  to  pass  this  statute,  was 
that  a  great  number  of  persons  were  equipping  ships  to  a  very- 
large  extent,  and  rendering  them  fit  to  commit  hostilities  directly 
they  left  the  ports  of  this  country,  and  were  hiringthem  as  trans- 
ports and  store  ships,  fitting  them  out  and  embarking  men  on 
them,  and  setting  sail  on  actual  expeditions  on  a  large  scale  from 
the  ports  of  this  country.  That  is  the  thing  which  it  was  mainly 
intended  to  prevent,  and  I  apprehend  that  it  was  intended  to 
prevent  it,  as  has  been  already  shown  by  the  many  citations  which 
have  baen  made  to  the  Court,  not  so  much  for  the  benefit  of  one 
of  the  two  belligerents,  but  because  it  was  an  absolute  insult  to 
the  authority  of  the  Crown  in  this  country  that  anybody  should 
be  attempting  to  prepare  warlike  expeditions  and  warlike  opera- 
tions from  the  ports  of  this  country,  and  that  that  was  intended 
to  be  put  an  end  to. 

Then  that  is  very  strongly  corroborated  by  the  next  section, 
namely,  the  8th  section.  Beyond  all  possible  question,  tliat 
which  is  forbidden  by  the  8th  section  is  the  furnishing  warlike 
equipment  to  a  vessel  which  is  already  actually  a  war  vessel  in 
the  service  of  one  of  the  two  belligerents,  and  which  has  came 
into  the  ports  of  this  country.  That  in  its  terms  is,  beyond  all 
question,  confined  to  hostile  equipment.  If  a  man-of-war  be- 
longing to  one  of  two  belligerents  comes  into  the  ports  of  this 
country,  having  suffered  sea  damage,  or  having  been  engaged  in 
an  action  with  her  enemy,  having  lost  her  masts,  and  with  her 
ports  broken  in,  it  is  perfectly  lawful  to  I'epair  all  sea  damage 
which  that  vessel  has  suffered,  including,  I  apprehend,  dearly  the 
structure  of  the  ship,  though  it  may  be  a  structure  adapted  to 
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warlike  purposes.     It  is  lawful  to  give  her  a  new  mast ;  it  is    ARouinnfT. 
lawful  to  repair  her  machinery ;  it  is  lawful  to  furnish  her  with        Tzr 

provisions;  it  is  lawful  to  furnish  her  with  coals.      It  is  not      ^^ ^' 

lawfiil  to  add  to  her  armament;  it  is  not  lawful  to  furnish 
her  with  warlike  stores;  it  is  not  lawful  to  furnish  her 
with  guns.  If  a  ship  in  the  perils  of  the  seas  had  had  her 
ports  broken  in,  and  had  had  her  guns  thrown  overboard,  you 
might,  I  apprehend,  repair  the  ports,  but  you  could  not 
replace  the  guns.  Now  what  we  say  is,  that  the  7th  section 
is  to  be  construed  exactly  as  the  8th  is,  with  this  difference ; 
the  8th  applies  to  a  ship  already  in  the  service  of  the  enemy, 
and  already  equipped  for  warlike  purposes ;  the  7th  applies  to 
a  ship  intended  to  be  put  into  the  service  of  the  enemy,  but  not 
armed.  And  just  as  you  may  repair  the  sea  damage  and  furnish 
all  peaceful  stores  to  a  ship  already  in  the  service  of  a  belligerent, 
so  yon  may  construct  a  ship  altogether,  and  fit  it  up  with  all 
peaceful  stores,  which  is  intended  to  be  in  the  service.  And  this 
shows,  beyond  all  question,  that  the  Act  was  not  passed  simply 
for  the  benefit  of  one  of  the  two  belligerents,  and  for  preventiug 
the  other  from  obtaining  assistance  in  the  ports  of  tliis  country. 
If  I  were  asked  at  this  moment  what  is  most  offensive  to  one  of 
the  two  belligerents,  and  does  them  most  harm,  I  should  say  the 
furnishing  and  selling  of  coals  to  those  steamers  which  are  roving 
about  the  waters.  If  the  "  Alabama "  and  the  "  Florida"  could 
not  buy  coal  fi'om  neutral  nations,  it  would  be  simply  impossible 
that  they  could  go  about  at  all.  If  you  look  simply  to  the 
assistance  afford^  to  the  belligerents,  what  difference  is  there 
between  selling  coal  and  selling  gunpowder?  The  one  is  just 
as  essential  to  enable  the  vessel  to  cruize  as  the  other.  What  I 
have  stated  is  the  law  in  this  country,  we  all  know  is  the 
law  now  practically  enforced  in  every  other  country.  The 
*  Florida "  is  at  this  moment  repairing  sea  damage  in  the  port 
of  Brest. 

Lord  Chief  Baron, — Bo  you  imagine  that  we  could  sell  gun- 
powder to  an  American  vessel  in  one  of  our  ports  ? 

Mr.  Melliah, — Not,  I  apprehend,  to  a  ship  which  is  already  in 
the  service  of  war.    That,  I  apprehend,  would  be  adding  to  a  ■ 
warlike  force. 

Lord  Chief  Baron. — That  is  adding  to  a  warlike  force. 

Mr,  Baron  PigotL — Do  you  think  that  you  may  substitute 
one  gun  for  another  of  the  same  power  ? 

Mr.  MeUiah. — That  would  not  be  illegal,  except  that  I  should 
rather  suppose  that  we  must  look  at  things  practically.  I  should 
have  a  very  strong  suspicion,  when  I  found  a  man  changing  one 
gtm  for  another,  that  the  gun  which  he  gave  up  was  not  so  good 
as  the  one  which  he  took. 

Mr.  Baron  PigotL — I  by  no  means  say  that  it  is  eo,  but  that 
section  in  that  respect  may  be  a  little  doubtful ;  it  is  doubtfully 
worded. 

Lord  Chief  Baron.-^YoTi  observe  that  this  is  expressly  "by 
8311.  K 
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Abqumbivt.    <«  adding  to  ihe  number  of  gnnSy  or  by  (changing  those  on  board 
T^        '*  for  other  guns." 

^'         Mr.  Baron  Pigott, — Or  doing  that  by  which  the"  equipment  is 

increased  or  augmented. 

Lord  Chief  Baron, — "  Any  equipment  for  war,"  would  that  in- 
clude gunpowder  or  shot  ? 

Mr,  Mdliah. — ^Yes,  my  Lord;  I  presume. that  gunpowder  or 
shot  would  be  equipment  for  war. 

Mr.  Baron  Pigott — ^No  doubt 

Mr.  MeUish. — ^And  therefore  I  say  that  it  illustrates  what  I 
was  putting  to  your  Lordships  as  the  difference  between  a  war- 
like equipment  and  what  I  call  peaceful  equipments ;  and  as  it 
is  perfectly  lawful  to  furnish  peaceful  equipments  to  a  ship 
already  bmlt,  being  a  ship  of  war  in  the  actual  service  of  one  of 
two  belligerents,  is  it  anything  extraordinary  to  suppose  that  it 
was  intended  that  it  should  be  equally  lawful  to  furnish  peaceful 
equipments  to  a  vessel  which  is  intended  to  be  in  the  service  of 
one  of  two  belligerents  ? 

Now  the  great  argument  which  has  been  pressed  against  us  by 
my  learned  friend  the  Attorney  General,  and  which  has  been 
referred  to  over  and  over  again  by  the  Court,  and  which  I  can 
see  operates  on  the  minds  of  your  Lordships,  is»  that  this  con- 
struction will  lead  to  such  a  very  easy  evasion  of  the  Act.  It  is 
said  that  it  is  perfectly  nugatory  to  make  it  iQegal  to  put  a  war- 
like equipment  on  board  in  the  ports  of  this  country,  because  it 
can  be  so  easily  evaded  by  sailing  out  without  the  equipment, 
and  then  having  another  vessel  following  after  with  the  equip- 
ment. Now,  my  Lords,  the  first  remark  which  I  would  make 
on  that  point  is,  that  notwithstanding  all  the  discussion  which 
has  taken  place,  and  the  examination  of  what  has  actually 
taken  place,  I  do  not  find  that  either  before  the  Foreign 
Enlistment  Act,  or  after  the  Foreign  Enlistment  Act,  either  in 
America  or  in  England,  this  has  ever  been  done.  It  appears 
that  the  "  Alabama "  sailed  to  tibe  Azores,  and  took  her  arma- 
ment on  board  in  the  port  of  another  neutral  country.  I 
need  hardly  say  that  what  takes  place  in  the  ports  of  another 
neutral  country  is  nothing  to  us ;  but  the  stress  of  the  argument, 
as  I  understand,  on  the  other  side  is,  that  it  would  be  so  remark- 
ably easy  to  biing  this  equipment  out  and  put  it  on  board  on 
the  high  seas,  Now  I  cannot  help  thinking  (I  may  be  wrong 
about  this,  and  I  do  not  pretend  to  speak  as  a  person  with 
any  peculiar  knowledge),  that  the  reason  why  that  has  never 
been  done  is,  that  it  is  by  no  means  so  easy  to  do  it  as  is  sup- 
posed. Modem  guns,  I  rather  apprehend,  are  so  very  heavy  that 
if  you  tried  to  bring  them  out  and  to  put  them  on  board  another 
ship,  you  might  wait  for  a  month  in  the  middle  of  the  Atlantic 
before  you  could  find  a  day  on  which  you  could  do  it,  and  cer- 
tainly it  is  remarkable  that  the  ''Alabama"  should  have  gone  in 
an  unarmed  state  the  whole  way  to  the  Azores,  running  not  only 
the  risk  of  being  taken  on  the  passage,  but  running  the  risk  that 
any  law  in  the  nature  of  a  foreign  enlistment  law.  which  might 
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esdst  at  the  Azored  would  be  put  in  force  against  her,  aixd  that ;  Atoument.' 
Bhe  would  be  prevented  hy  the  Government  of  that  country  from      « JTT 

patting  her  guns  on  board  there.  It  certainly  strikes  me  that  it  may        j^' 

be  the  case  that  unless  you  get  into  some  port,  or  at  least  some 
quiet  roadstead  where  you  are  near  the  land,  you  practically  cannot 
take  your  hostile  equipment  on  board  at  all,  and  that  that  is  the 
reason  why  it  has  not  been  done.  Tou  find  the  vessels  in  those - 
American  cases  going  partly  equipped  from  the  ports  of  the 
United  States.  You  do  not  find  them  taking  their  armament 
on  board  on  the  high  seas,  but  in  the  West  Indies,  or  somewhere 
else ;  and  this  is  a  very  material  thing ;  because,  unless  this  mode 
of  evading  the  Act  was  so  practical  and  so  obvious  that  you 
must  suppose  that  it  was  necessarily  before  the  mind  of  the 
Legislature  when  it  passed  the  Act  of  Parliament,  the  argument 
respecting  the  evasion  comes  absolutely  to  nothing.  It  must  be 
remembered  that  at  the  time  when  the  Foreign  Enlistment  Act 
was  passed  there  were  no  ocean  steamers, — ^there  were  some 
steamers  going  perhaps  from  Dover  to  Calais,  and  to  Ireland,  or 
something  of  that  kind, — ^but  there  were  actually  no  ocean 
steamers  which  one  could  have  used  to  go  over  these  seas  ;  and 
in  sailing  vessels  I  apprehend  that  the  transposition  of  the 
equipment  would  be  still  more  difficult. 

Lord  Chief  Ba/ron. — With  reference  to  assisting  an  actual 
belligerent  ship  in  one  of  our  ports,  would  it  be  consistent  with 
this  Act  of  Parliament,  if  a  vessel  came  in  (to  borrow  an  ex- 
pression which  you  will  understand)  almost  a  congeries  of  planks, 
being  what  the  lawyers  here  call  a  total  loss  of  a  particular 
description, — a  vessel  not  worth  repairing,  excepting  that  in  war 
money,  though  the  sinew  of  it,  is  not  of  much  importance,  and  so 
the  cost  of  repairing  a  vessel  would  be  nothing, — woidd  it  be 
lawful,  if  a  vessel  were  a  mere  wreck,  to  put  her  into  a  dock  and 
repair  her,  and  fit  her  out,  and  make  her  what  she  was  when  she 
left  the  United  States? 

Mr,  MeUiA. — Yes,  my  Lord,  I  should  think  so. 

Lard  Chief  Baron. — ^You  would  say  that,  provided  she  could 
merely  get  into  a  port  with  her  guns  and  ammunition  in  safety, 
she  might  be  rebuilt  ? 

Mr.  Melliah. — ^Yes,  my  Lord ;  and  I  apprehend  that  she  might 
take  out  the  armament  which  she  brought  in,  though  she  could 
not  have  a  fresh  armament ;  and  that  perhaps  might  be  the 
reason  why  a  man  might  repair  his  vessel  instead  of  ordering  a 
new  one,  because  if  he  ordered  a  new  one  he  could  not  tranrfer 
the  armament  to  her ;  whereas  if  the  old  ship  was  repaired, 
then  he  might  carry  his  armament  away. 

Lord  Chief  Baron. — Would  not  the  doctrine  of  constructive 
total  loss  apply  ? 

Mr.  MeUish. — That  I  cannot  say,  my  Lord.  I  am  not  aware 
that  it  ever  has  been  applied. 

Lord  Chief  Bcvron. — It  is  a  very  great  pity  that  no  cases  have 
occurred  within  the  last  40  years.  We  have  to  imagine  a  great 
variety  of  cases,  and  to  consider  tbem. 
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Aboument.  jffy,  MelUah — I  Bay  that  you  must  look,  in  oonstraing  the 
srdDay  statute,  principally  to  what  actually  has  been  done.  The  Legisla- 
_  '  ture  do  not  give  themselves  the  trouble,  for  the  m6st  part,  to 
consider  what  never  has  happened  ;  and  I  would  submit  that  that 
would  be  an  answer  to  the  question  which  Mr.  Baron  Bramwell 
has  put  in  one  part  of  the  argument,  namely,  "  What  would  you 
"  say  would  be  the  rule  of  ictemational  law,  if  a  ship  were  sent 
**  out  without  her  armament,  and  then  another  ship  came  out  with 
"  her  armament ;  can  you  find  any  authority  in  international  law 
"  upon  that  point  ? "  The  answer  is,  the  thing  has  never  hap- 
pened, and  the  writers  upon  international  law  have  for  the  most 
part  looked  to  what  has  happened,  and  not  to  what  may  be  possible 
to  happen  ;  and  legislation  goes  on  in  that  way  ;  you  pass  your 
legislation  with  reference  to  what  actually  has  happened  and  is 
before  your  eyes,  and  you  do  not  apply  yourselves  to  consider 
what  possibly  may  happen  ;  you  wait  till  it  actually  takes  place, 
and  then  if  it  is  within  the  mischief,  and  the  Legislature  think  it 
wrong,  the  Legislature  pass  a  new  Act.  And  I  would  say  this, 
with  reference  to  the  doctrine  of  evasion :  if  it  is  a  question 
between  two  constructions  of  the  statute,  and  the  only  question 
is,  whether  you  will  extend  it  so  far  and  no  further,  as  will 
include  something  which  is  an  evasion,  and  is  within  the 
mischief,  and  you  can  do  that  without  including  anything  else 
which  is  outside  the  mischief,  then  it  may  be  a  reasonable  argu- 
ment, and  the  Court  may  be  desirous  to  extend  the  construction 
so  as  to  include  a  cause  within  the  mischief.  But  if  you  find 
that  you  cannot  extend  the  construction  without  carrying  it  a 
great  way  further,  and  without  carrying  it  to  matters  which 
there  is  eveiy  reason  to  believe  were  not  within  the  contem- 
plation of  the  Legislature,  and  were  not  intended  to  be  within 
it,  then  I  say  it  is  a  wrong  mode  of  construing  a  statute,  and 
above  all,  a  penal  statute,  because  you  are  afraid  that  it  may 
be  evaded  unless  you  extend  it ;  to  extend  it  so  far  as  to  include 
not  only  that  which  is  an  evasion  of  the  statute,  but  that  which 
there  'is  every  reason  to  believe  the  Legislature  never  intended 
to  preveni  Here  it  is  quite  impossible  to  confine  it.  If  you 
adopt  the  argument  of  the  Attorney  General,  and  say  that  every 
description  of  equipment  with  the  intent  is  forbidden  by  the 
statute,  you  cannot  confine  the  statute  to  a  case  where  a  vessel 
sails  with  a  peaceful  equipment,  and  another  vessel  comes  after  it 
with  a  hostile  equipment.  You  must  extend  it  to  every  case 
where  a  ship  is  being  built  or  sold  by  a  subject  of  this  country 
to  a  belligerent  It  would  equally  apply,  although  the  contract 
was  that  a  man  should  build  the  ship  and  run  the  blockade  with 
it,  and  deliver  it  in  a  port  of  one  of  the  two  belligerents. 

Therefore  the  real  question  which  you  must  consider  is,  the 
queabion  which  I  adverted  to  at  the  firat,  which  has  been  so  much 
argued,  namely,  was  it  really  meant  by  this  statute  to  forbid  the 
building  of  a  ship  of  war  intended  for  one  of  two  belligerents  1 
That  it  is  clearly  lawful  to  do,  according  to  every  rule  of  inter- 
national law« 
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My  JiOrds,  I  believe  that  a  great  many  passages  have  been   Abguvevt. 
cited^  but  there  is  one  which,  as  far  as  I  know,  has  not  been  cited;      •  "7^ 

if  it  has  been  cited,  it  was  cited  when  I  was  out  of  Court.     It  is       ^ I 

in  the  third  book  of  Vattel,  chapter  vii.,  section  110.  I  am  citing 
it  from  Mr.  Twiss's  book  on  the  Law  of  Nations,  the  second 
volume,  at  page  460.  He  says  this : — "  If  a  nation  "  (and  then 
Mr.  Twisssays,  "by  which  Vattel  means  the  domiciled  subjects  of 
*'  a  nation")  "  trades  in  arms,  timber  for  ship-btdlding,  ships,  and 
''  warlike  stores,  I  cannot  take  it  amiss  that  it  sells  such  things 
'^  to  my  enemy,  provided  it  does  not  refuse  to  sell  them  to  me 
"  also  at  a  reasonable  price."  There  he  says, ''  If  a  nation  trades 
**  in  ships,  I  cannot  take  it  amiss  that  it  sells  such  things  to  my 
"  enemy,  provided  it  does  not  refuse  to  sell  them  to  me  also  at  a 
"  reasonable  price.  It  carries  on  its  trade  without  any  design  to 
**  injure  me ;  and  by  continuing  it  in  the  same  manner  as  if  I  were 
"  not  engaged  in  war,  it  gives  me  no  just  cause  of  complaint." 
Now  there  is  the  distinction.  If  you  simply  build  a  ship  ordered 
by  one  of  two  belligerents,  fit  it  out  so  that  it  may  sail  away, 
and  send  it  away,  you  are  simply  trading  in  the  ordinary  peace- 
ful manner  as  if  no  hostilities  were  going  on.  If  you  fit  out 
ships,  engage  mariners  and  marines,  put  arms  on  board,  and  equip 
them  for  immediate  hostilities,  and  send  them  out  in  a  fit  state 
to  commit  hostilities,  you  are  doing  something  which  in  times  of 
peace  nobody  would  think  of  doing  at  all.  You  are  not  carrying 
on  a  peaceful  trade,  but  you  are  doing  something  which,  if  there 
was  no  war,  you  would  not  think  of  doing,  and  which,  if  you  do, 
is  an  assistance  to  one  oif  two  belligerents.  But  if  you  simply 
sell  a  ship,  and  abstain  from  warlike  equipment,  and  deliver  it 
anywhere,  I  do  not  care  where,  either  in  a  port  of  this  country 
or  in  a  port  of  the  belligerent  itself,  you  are  simply  carrying 
on  a  trade  which  is  ordinarily  carried  on  in  peaceful  times,  and 
the  belligerent  has  no  right  to  say  that,  it  being  lawfiil  by  the 
law  of  your  country,  it  is  an  injury  to  him.  Then  he  goes  on  to 
say,  "  In  what  I  have  said  above,  it  is  supposed  that  my  enemy  . 
"  goes  himself  to  the  neutral  country  to  make  his  purchases.  Let 
"  us  discuss  another  case,  that  of  neutral  nations  resorting  to  my 
**  enemy's  coimtry  for  such  purposes ;  it  is  certain  that  as  they  have 
"  no  part  in  my  quarrel,  and  are  under  no  obligation  to  renounce 
•*  their  commerce  for  the  sake  of  avoiding  to  supply  my  enemy 
"  with  the  means  of  carrying  on  the  war  against  me,  should  they 
**  affect  to  refiise  selling  me  a  single  article,  while  at  the  same  time 
"  they  take  pains  to  convey  an  abundant  supply  to  my  enemy, 
''  with  an  evident  intention  to  favour  him,  such  partial  conduct 
•*  would  exclude  them  from  the  neutrality  which  they  enjoy; 
**  but  if  they  only  continue  their  customary  trade,  and  do  not 
**  thereby  declare  themselves  against  my  interest,  they  only 
**  exercise  a  right  which  they  are  under  no  obligation  to 
"  sacrifice." 

That  being  the  rule,  therefore,  of  international  law,  it  being  no 
offence  of  which  the  other  belligerent  is  entitled  to  complain, 
that  the  subjects  of  this  country  sell  their  ships  simply  to  one  of 
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Aroumbnt.    the  two  belligerents,  and  enable  them  to  supply  themselves  with 
TT7"        ships  of  war,  provided  that  no  armaments  are  fitted  out,  and 

^ ^        that  the  ports  of  this  country  are  not  made  hostile  ports  from 

which  vessels  can  sail,  is  there  any  reasonable  ground  on  the 
words  of  this  section  to  suppose  that  it  was  the  intention  of  the 
Legislature  to  make  it  illegal  for  the  ship-builders  of  this  country 
to  carry  on  their  ordinary  trade  of  building  ships  as  they  carry 
it  on  in  time  of  peace  ?  If  that  is  not  contrary  (as  it  is  plain  it  is 
not  contrary)  to  the  rules  of  international  law,  surely  the  Court 
is  not  to  strain  this  section  for  the  purpose  of  carrying  it  beyond 
what  any  rules  of  international  obligation  make  it  necessary  for  ^ 
this  coimtry  to  comply  with.  If  the  section  may  admit  of  both 
constructions  (and  surely  it  cannot  be  put  higher  than  that),  it 
is  impossible  to  read  this  section  without  seeing  that  it  admits 
of  the  construction  for  which  I  contend,  if  I  do  not  put  it 
higher  than  that. 

Lord  Chief  Baron. — Can  you  make  out  that  the  language 
applies  equally  to  either  of  the  two  tilings,  and  that  therefore  the 
criminal  jurisprudence  would  be  bound  not  to  extend  it,  so  as  to 
make  that  a  crime  which  before  was  lawful,  beyond  the  clear 
meaning  of  the  words  of  the  Act  ?  The  question  is,  whether  you 
can  make  that  out. 

Mr,  MellisL — My  Lord,  that  depends  upon  this,  whether  the 
words,  "  as  a  transport  or  store  ship,  or  with  intent  to  cruize  or 
*'  commit  hostilities,"  may  not  reasonably  be  taken  as  being 
governed  to  a  great  extent  by  "  equip,  furnish,  or  fit  out,"  so  that 
they  describe  the  particular  equipment,  furnishing,  and  fitting  out 
which  is  intended  by  the  statute. 

My  Lords,  that  is  the  view  which  I  venture  to  take,  and  which 
I  submit  is  the  proper  view  of  this  statute ;  and  that  being  the 
view,  I  think  it  can  hardly  be  denied  that  this  verdict  was  per- 
fectly right  and  perfectly  satisfactory  ;  for  I  think  I  might  say 
that  there  was  no  evidence  at  all  (certainly  there  was  no  reason- 
able evidence)  that  there  was  any  intention  on  the  part  of  any- 
body to  put  a  hostile  equipment,  and  still  less  arms,  on  board 
the  "Alexandra,"  in  the  ports  of  this  coimtry.  Looking  at 
the  facts,  they  render  the  matter  so  plain  that  nobody  can 
have  a  doubt  about  it.  The  affair  of  the  "  Alabama  "  had  ah-eady 
happened;  everybody  was  alive  to  the  Foreign  Enlistment 
Act.  The  Government  and  their  officers  were  alive  to  it ;  they 
had  thought  about  stopping  the  "  Alabama,"  but  had  not 
done  it.  The  American  minister,  the  American  consul,  were 
alive  to  it.  The  agents  of  the  Confederate  Government  were 
alive  to  it.  Everybody  knew  that  no  vessel,  of  which  the 
destination  was  at  all  doubtful,  would  be  allowed  to  leave  this 
country  in  an  armed  state.  The  officers  of  the  Government  in 
Liverpool,  as  everybody  kDew,were  looking  after  the  "Alexandra." 
Tiie  agents  of  the  American  consul  were  known  to  be  looking 
after  tlie  "  Alexandra  "  every  day ;  it  was  simply  impossible  to 
put  any  warlike  equipment  or  any  guns  on  board  that  vessel, 
without  her  being  seized  directly.    Everybody  knew  it,  and 
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everybody  agreed,  that  if  the  hostile  intent  and  destination  was '  Aboumcht. 
proved,  if  the  guns  were  put  on  board,  it  would  be  a  case  within      o-T^T 

the  Act.     There  was  a  doubt,  as  there  is  a  doubt  whether  a        J^' 

peaceful  equipment  was  within  the  Act.  But  can  it  be  doubted 
for  one  moment,  when  all  that  had  happened  in  the  case  of 
the  "  Alabama "  was  in  the  mind  of  everybody,  and  had  just 
happened,  and  when  you  jSnd  no  hostile  equipment  on  board, 
and  that  according  to  the  evidence  they  had  carefully  avoided 
patting  not  only  guns,  but  the  preparation  for  guns  on  board,^ — 
can  anybody  doubt  that  they  purposely  avoided  putting  any 
hostile  equipment  or  any  guns  on  board  ?  In  fact,  that  was  prac- 
tically admitted  in  the  reply  of  my  learned  friend  the  Attorney 
Qeneral;  and  if  our. construction  of  this  Act  of  Parliament  be 
right,  and  if  it  be  correct  that  the  only  equipment  which  is  made 
illegal  by  this  statute  is  a  hostile  equipment,  no  one,  as  I  submit, 
can  doubt  that  this  verdict  was  perfectly  satisfactory.  It  was 
left  to  the  jury  what  the  intention  was, — it  was  left  to  them 
what  the  actual  equipment  was,  and  no  one  can  doubt  that  if  our 
construction  be  right,  namely,  that  a  hostile  equipment  was  neces- 
sary to  bring  the  case  within  the  statute,  this  verdict  was  quite 
right. 

My  Lords,  there  is  only  one  other  point  to  which  I  wish  to 
call  the  attention  of  the  Court,  and  that  is  a  point  which  I  ^ 
believe  has  not  yet  been  mentioned.  I  submit  to  your  Lordships 
that  this  is  not  a  case  in  which  the  Court  can  grant  a  new  trial 
upon  the  ground  that  the  verdict  is  against  the  weight  of  the 
evidence,  or  on  any  other  ground  except  that  there  has  been  a  « 
positive  misdirection.  I  should  submit  that  the  mere  ground  of 
the  verdict  being  against  the  weight  of  the  evidence,  or  the  mere 
gronnd  that  it  is  unsatisfactory,  or  the  mere  ground  that  there 
was  an  omission  to  direct  the  jury,  is  not  a  ground  upon  which 
any  new  trial  can  be  granted ;  but  that  a  new  trial  can  only  be 
granted  upon  the  ground  that  there  has  been  a  positive  mis- 
direction« 

My  Lords,  the  rule,  as  I  apprehend  it,  is  clearly  this :  If  you 
have  an  entirely  civil  proceeding — civil  in  form,  and  civil  in 
substance — the  Court  can  grant  a  new  trial,  either  on  the  ground 
of  misdirection,  or  on  the  ground  of  the  verdict  being  against  the 
weight  of  the  evidence.  If  you  have  an  entirely  criminal  proceed- 
ing— criminal  in  form  and  criminal  in  substance — the  Court  can 
grant  no  new  trial  at  all,  either  on  the  ground  of  the  verdict 
being  against  the  weight  of  the  evidence,  or  on  the  ground  of  mis- 
direction. But  if  you  have  a  proceeding  which  is  in  form  civil, 
but  in  substance  penal,  the  Court  can  grant  a  new  trial,  not  on 
the  gronnd  of  the  verdict  being  against  the  evidence,  but  on  the 
ground  only  of  misdirection. 

My  Lords,  that  is  laid  down  in  the  case  of  Brook  v.  Middleton, 
^hidi  is  in  10th  East's  Reports,  page  268 ;  it  was  a  Qm  torn 
action  for  offences  against  the  Usury  Act.  Tlie  marginal  note  is, 
"  The  Court  wiU  not  grant  a  new  trial  in  a  penal  action  where 
^'  the  verdict  has  passed  for  the  defendant  on  the  ground  of  its 
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Amuiibwt.    "  heing  against  "  the  evidence."    A  rule  niai  was  moved  for,  and 

the  Court  were  not  satisfied  that  they  had  authority  by  precedent, 

3rd  Day.  tt  {^  g^  penal  action  where  a  verdict  had  been  found  for  the  de- 
"  fendant  without  any  alleged  misdirection  of  the  Judge  in  point 
*«  of  law  (as  in  Wilson  v.  Rastall,  4  Term  Reports,  753),  to  grant 
"  a  new  liial ;  and  they  ordered  the  matter  to  stand  over,  to  give 
'*  them  an  opportunity  of  looking  into  the  precedents,  Lord  Ellen- 
**  borough.  Chief  Justice,  saying  that  if  the  Court  did  not  find 
''  themselves  precluded  from  entertaining  the  motion  on  the 
'*  ground  of  the  verdict  being  against  the  evidence,  they  would 
*'  hear  Garrow  further  upon  it.  And  before  the  Court 
"  rose   on   this   day,    his    Lordship    referred  to    tlie    case   of 

"  Fonnereau    v.  ,"  which  is  reported  in  3rd    Wilson, 

page  59,  '^  where  the  Court  said  that  the  rule  had  been  laid 
"  down  for  50  years  past  not  to  grant  new  trials  in  actions  on 
"  penal  laws  where  the  verdict  was  for  the  defendant.  There, 
"  indeed,  the  doctrine  was  laid  down  rather  too  generally,  as  the 
"  Court  would  certainly  grant  a  new  trial  in  case  of  the  mis- 
"  direction  of  the  Judge  in  point  of  law  ;  but  in  case  of  a  verdict 
"  against  evidence,  the  rule  was  now  settled  that  no  new  trial 
*'  would  be  granted,  which  was  sufficient  to  dispose  of  the  pre- 
"  sent  motion." 

My  Lords,  there  is  another  case,  namely,  the  case  of  Hall  v.  Green. 

Mr,  Baron  BTXtm/welL — Is  that  more  recent  ? 

Mr.  Mellish. — ^It  is  not  a  very  recent  case. 

Mr.  Baron  BramweU. — Ten  years  ago  ? 

Mr.  MeUiah. — 1853.  It  is  reported  in  23rd  Law  Journal, 
(Magistrates'  Cases),  page  15  ;  it  is  also  reported  in  9th  Ex- 
chequer Reports,  page  247.  I  am  citing  from  the  Law  Journal, 
because  I  think  that  the  observations  of  the  Judges  are  a  little 
fuller  there.  It  was  an  action  for  penalties,  imder  the  25th  of 
•  George  II.,  for  having  public  music  and  dancing  without  a 
licence.  Mr.  Montagu  Chambers  "  moved  for  a  new  trial,  on  the 
"  groimd  of  misdirection,  and  also  of  the  verdict  being  against 
"  the  evidence."  He  says,  "  The  learned  Judge  misdirected  the 
"  jury  in  leading  them  to  suppose  that  the  question  was,  whether 
"  the  keeping  the  rooms  as  an  hotel  was  the  principal  or  the 
"  incidental  purpose."  I  remark  upon  that,  because  it  is  some- 
tliing  of  the  same  objection  which  is  made  here.  He  says,  "  This 
"  tended  to  mislead  the  jury ;  it  is  unimportant  that  the 
"  company  frequenting  the  room  is  respectable,"  and  so  forth. 
"  Parke  Baron, — I  do  not  think  it  matters  which  purpose  was 
"  principal  and  which  accessory.  The  Judge  ultimately  directed 
''  the  jury  rightly  in  desiring  them  to  consider  whether  it  was 
"  kept  for  both  puiposes.  There  was  therefore  no  misdirection ; 
"  and  in  a  penal  action  no  new  trial  will  be  granted  on  the 
"  ground  of  the  vei'dict  being  against  the  evidence."  Then  Mr. 
Montagu  Chambers  says,  "  That  is  the  old  law ;"  and  then  Parke 
Baron  says,  "  It  is  not  the  worse  on  that  account."  And  then 
Baron  Parke,  in  giving  judgment,  says,  "  The  feet  of  the 
*^  verdict  being  against  the  evidence  is  no  ground  for  a  new  trial 
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'^  in  a  penal  action.    That  is  the  old  law/ and  there  is  no  ground    ABacMxinr, 
"  for  overruling  it."     And  Baron  AldersoA  says,  "  There  is  no      s^dDay 

"  misdirection  in  this  case.     The  jury,  in  answer. to  the  Judge,        * 

"  found  that  the  room  was  kept  for  purposes  of  entertainment 
"  only.  That  in  my  opinion  was  a  wrong  verdict,  but  we  cannot 
"  set  it  aside  on  that  ground.  If  an  improper  verdict  of  Not 
"  Guilty  is  found  in  felonies  and  misdemeanors,  the  Courts  do 
"  not  set  it  aside,  holding  it  to  be  better  that  the  guilty  should 
*'  escape,  than  that  the  matter  should  be  tried  over  again.  And 
"  this  is  a  salutary  rule." 

Mr.  Baron  BraTwwell. — I  am  sure  that  I  can  mention  that 
that  was  a  very  strong  case,  for  how  the  jury  came  to  find  a 
verdict  for  the  defendant  (I  was  coimsel  in  the  case)  I  cannot 
xmderstand. 

Mr.  Melliah, — ^Was  your  Lordship  counsel  for  the  defendant? 
Mr.  Baron  Bramwell — ^Yes,  I  was  for  the  defendant. 
Mr.  Mellish. — My  Lords,  there  is  another  case,  which  perhaps 
I  ought  to  mention,  because  there  is  something  which  it  may  be 
said  is  the  other  way,  and  I  wish  to  bring  this  point  fisdrly  before 
the  Court. 

Mr,  Baron  BramweU, — In  the  case  of  Hall  v.  Green,  you  may 
really  take  it  that  it  was  about  as  strong  a  case  of  the  refusal  of 
the  Court  to  grant  a  new  trial  where  the  verdict  was  against 
evidence  as  it  is  possible  to  be.  I  can  state  that  of  my  own 
knowledge. 

Mr.  MelUah. — My  Lords,  there  is  the  case  of  Robinson  Qui 
tarn  against  Lequesne,  which  is  in  Bunbury's  Reports,  page  253. 
"  Upon  an  information  of  seizure  of  Jesuits'  bark  on  thestat.  14^ 
*'  Car.  2.  cap.  11,  sect.  12,  for  fraudulent  exportation  of  Jesuits' 
"  bark,  two  casks  out  of  six  being  dust.  There  was  a  verdict 
'*  for  the  defendant,  and  now  a  motion  was  made  for  a  new 
'*  trial ;  but  per  totam  curirnn  it  was  denied."  Then  it  is  said, 
"  Nota.  It  seemed  to  be  admitted  in  a  case  of  this  nature  a  new 
'*  trial  might  be  granted  if  the  fact  would  have  admitted  of  it ; 
"  and  the  counsel  for  the  plaintiflf  were  prepared  with  precedents 
'*  (if  they  had  been  called  for)  to  that  purpose."  That  is  the 
only  kind  of  authority  which  I  find  at  all  the  other  way.  And 
that  is  not  an  authority,  it  is  merely  a  note.  The  Court  would 
jiot  grant  a  new  trial,  but  there  is  a  note  which  is  the  only 
authority  that  I  can  find  at  all  the  other  way. 

Now,  my  Lords,  can  any  real  distinction  be  drawn  between 
an  ordinary  Qui  tarn  action  and  such  a  proceeding  as  this  ?  This 
18  in  its  form  a  civil  proceeding ;  so  is  a  Qui  tain  action  in  form 
a  civil  proceeding.  Can  it  be  said  that  this  is  not  a  proceeding 
of  a  penal  nature  ? 

Mr.  Baron  Pigott. — ^The  claimant  gets  his  costs  from  the 
Crown  here,  I  suppose  ? 

Mr.  Mellish. — I  believe  he  does,  my  Lord,  under  some  modem 
Act ;  he  would  not  get  them  at  the  time  when  the  Foreign  En- 
listment Act  was  passed. 
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AfiocmsirT.        Mr.  Ba/ron  Figott, — ^And  so  the  defendant  does  in  Qui  torn 
oJTTT*       actions. 
3rdDay.         ^^  MeUisk—Yes,  my  Lord. 

Mr.  Baron  Pigott, — ^Therefore  it  makes  no  distinction, 

Mr.  MeUish. — ^You  get  your  costs  under  a  modem  Act ;  at  the 
time  when  the  Foreign  Enlistment  Act  was  passed  you  would 
not  get  them. 

.    Mr.  Baron  Pigott. — ^That  was  not  the  reason  evidently,  because 
in  a  QuitaTn  action  the  party  had  his  costs. 

Mr.  MeUish. — My  Lords,  I  would  simply  say.  Can  any  real 
distinction  be  drawn ;  is  not  this  quite  as  much  a  penal  pro- 
ceeding as  a  Qui  tarn  action  would  be  ? 

Lord  Chief  Baron. — It  is  a  forfeiture  resulting  from  the 
conmiission  of  a  crime ;  that  is  what  the  case  is.  If  a  crime  has 
not  been  committed,  there  is  no  forfeiture.  The  Act  expressly 
says  that  the  party  shall  be  guilty  of  a  misdemeanor,  and  be 
liable  to  fine  and  imprisonment,  and  the  ship  shall  be  forfeited. 
If  there  be  no  crime  committed  no  ship  is  forfeited. 

Mr.  MeUish. — The  only  ground  on  which  I  can  see  that  it  can 
be  put  is  that  it  may  be  said,  as  Mr.  Baron  Bramwell  said  in  one 
part  of  these  proceedings,  that  it  was  a  voluntary  act  on  the  part 
of  the  claimant  coming  in,  and  so  that  he  is  not  in  the  nature  of  & 
defendant.  I  confess  that,  if  I  may  be  allowed  to  say  so,  it  seems 
to  me  about  as  voluntary  as  if  a  man  put  a  pistol  to  your  head 
and  asked  you  to  deliver  your  purse,  and  you  delivered  your 
purse  voluntarily  to  him.  Here  the  Crown  commences  the  pro- 
ceeding by  seizing  your  ship. 

Lord  Chief  Ba/ron. — On  the  ground  that  you  have  committed 
a  crime. 

Mr.  MeUish. — And  you  come  in  and  claim  it. 

Lord  Chief  Ba/ron. — You  come  in  and  say  that  you  axe  inno- 
cent. 

Mr.  Baron  BramweU. — I  think  that,  in  defence  of  my  expres- 
sion, I  may  be  permitted  to  say  that  the  case  is  more  like  this, 
that  the  man  having  got  your  purse,  holds  a  pistol  to  your  head 
if  you  intend  to  take  it  back  from  him ;  you  would  be  something 
of  a  volunteer  then  if  you  went  and  attacked  him. 

Mr.  MeUish. — The  law  does  not  give  a  man  the  power  of 
taking  my  purse  from  me,  but  the  law  does  give  the  Crown 
the  power  of  taking  my  ship  from  me,  and  I  cannot  resist  it ; 
the  law  gives  me  no  means  to  resist  it ;  it  would  be  an  illegal  act, 
however  innocent  I  was,  if  I  resisted  the  Crown  when  they  came 
and  took  it.  Therefore  the  Crown  take  it,  and  this  is  a  proceeding 
by  which  a  party  recovers  it ;  and  if  it  be,  as  Baron  Alderson 
says,  a  most  salutary  rule  that  the  guilty  should  escape  rather 
than  that  the  subject  should  be  oppressed  by  trying  the  same 
question  over  and  over  again,  surely  it  would  apply  to  a  pro- 
ceeding of  this  nature  quite  as  much  as  to  any  other.  Surely  it 
cannot  be  urged  that  it  is  any  objection  that  here  the  Crown 
is  the  party  proceeding ;  it  can  liardly  be  said  that  the  Crown 
has  a  prerogative  to  have  a  new  trial  on  the  ground  of  th^ 
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verdict  being  against  the  weiglit  of  the  evidence  which  the  sub-    ARouMEMTi 

ject  would  not  have.     On  the  contrary,  it  is  more  necessary  that        ' 

the  law  of  the  land  should  be  adhered  to  which  prevents  a  new      ^^    ^^' 
trial,  the  object  of  which  is  to  prevent  a  person  being  vexed  over  . 
and  over  again  by  proceedings  of  this  kind  after  he  has  got  the 
VCTdict  of  the  jury  for  him  in  matters  which  are  in  their  nature 
of  a  criminal  and  of  a  penal  description. 

Mr.  Baron  Gham/neU. — In  a  case  in  11th  Meeson  and  Welsby,  if 
it  is  worth  while  to  look  at  it,  it  is  said,  ''The  Court  has  authority 
**  to  and  will  grant  a  new  trial  in  a  penal  action,  though  the 
*'  verdict  be  for  the  defendant,  where  they  are  satisfied  that  the 
•*  verdict  is  in  contravention  of  law,  whether  the  error  has  arisen 
*'  from  the  misdirection  of  the  Judge,  or  from  a  misapprehension 
**  of  the  law  by  the  jury,  or  from  a  desire  on  their  part  to  take 
**  the  exposition  of  the  law  into  their  own  hands." 

Mr.  MelUah — I  think  it  wiU  hardly  be  said  that  the  jury 
would  take  the  law  in  this  case  into  their  own  hands. 

Mr.  Baron  Cham,nelL — It  is  in  reference  to  that  part  of  the 
matter  as  to  which  it  may  be  argued  that  though  the  Lord  Chief 
Baron's  direction  was  not  strictly  incorrect,  the  jury  may  have 
misapprehended  the  effect  of  it. 

Mr.  MeUiah. — ^Will  your  Lordship  be  kind  enough  to  mention 
the  name  of  the  case  to  which  you  have  referred  ? 

Mr.  Ba/ron  Channell — It  is  the  case  of  the  Attorney  General 
V.  Rogers,  in  11th  Meeson  and  Welsby,  page  670. 

Mr.  MeUiah, — ^Did  the  Court  there  grant  a  new  trial  ? 

Mr.  Barron  CJicunndl. — No,  I  do  not  say  that  they  did.  You 
have  been  citing  authorities  from  a  digest ;  this  is  a  subsequent- 
digest. 

Mr.  Banvn  Pigott. — Is  it  quite  certain  that  in  Qui  torn,  actions 
the  defendant  gets  his  costs  if  he  succeeds  ? 

Mr.  MelUsh. — He  did  not  get  his  costs  at  the  time  of  the 
passing  of  the  Foreign  Enlistment  Act,  it  is  only  by  a  subsequent 
Act. 

Mr.  Baron  Cha/n/neU. — Although  the  rule  may  be  right  as  you 
state  it,  the  question  is  whether  the  Court  can  grant  a  new  trial 
where  there  has  been  no  actual  misdirection,  but  where  the  jury 
may  have  misapprehended  what  the  Judge  has  said. 

Mr.  Melliah. — I  am  not  aware  of  any  case.  It  is  for  your 
Lordships  to  consider  the  point.     I  only  throw  it  out. 

Mr.  Kempla/y. — If  my  learned  friend,  Mr.  Mellish,  felt  it  neces- 
sary to  apologize  for  rising  to  show  cause  against  the  rule  after 
my  learned  friends  who  had  preceded  him,  I  am  sure  your 
Lordships  wiU  feel  with  me  that  I  ought  to  apologize  for  rising 
after  he  has  addressed  the  Court,  because  it  is  exceedingly  diffi- 
cult to  pick  up  anything  after  he  has  dealt  with  the  subject  in 
hand ;  and  certainly  it  would  be  impossible  to  express  anything 
more  clearly  and  intelligibly  than  he  has  done.  But  in  a  matter 
of  so  much  importance  I  do  feel  that  I  should  like  to  address  to 
the  Court  one  or  two  observations  upon  the  construction  of  the 
7th  section  of  the  Act^  which  seem  to  me  to  have  a  very  strong 
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AsQCxxsnr.    tendency  to  support  the  view  which  he  has  ah'eady  pressed  upon 
^[TT        the  Court 

^'  The  position  taken  by  the  Attorney  General  in  moving  this 

rule  is  distinctly  this,  that  unless  your  Lordships  deviate  from 
the  plain- words  of  the  Act,  you  must  say  that  any  species  of 
equipment,  any  species  of  fitting  out,  with  or  without  arms, 
(provided  it  is  done  with  the  intent  that  the  vessel  shall 
be  employed  in  the  service  of  a  foreign  state),  is  struck 
at  by  the  Act.  That  would  be,  I  submit,  such  an  unrea- 
sonable— I  was  going  to  say  such  an  absurd — result  that  I  am 
quite  sure  your  Lordships  will  not  adopt  it^  if  there  is  another 
construction  which  the  section  will  admit  of.  Just  look  ^ 
what  it  would  lead  to.  Supposing  there  ia  in  this  country 
a  merchant  vessel  fitted  in  every  respect  as  a  merchant 
vessel,  but  of  such  strength  as  to  be  capable  of  being  easily  turned 
into  a  vessel  of  war  ;  and  supposing  a  person  here,  a  firiend  of  the 
Confederates,  purchases  that  ship  with  the  intention  of  taking  it 
out  of  the  country  and  converting  it  into  a  ship  of  war,  but  that 
the  vessel  requires  an  anchor ;  can  it  be  pretended  for  one  moment 
that  if  anybody  supplies  that  vessel  with  an  anchor  in  order  to 
enable  it  to  depart  from  this  country,  and  somewhere  else  to  be 
converted  into  a  ship  of  war,  that  is  an  offence  intended  to  be 
prohibited  by  this  section  ?  I  might  quote  other  cases,  but  that 
is  sufficient  for  the  purpose  of  illustrating  that  which  I  wish  to 
present  to  the  Court.  I  think  the  Court  will  not  put  that  con- 
struction upon  it  if  there  is  another  reasonable  construction  to  be 
put  upon  it  The  construction  I  put  upon  it  is  this, — and  I  call 
the  attention  of  the  Court  to  the  section  for  a  moment,  to  see  ho  w 
fiilly  the  words  of  tlie  section  bear  it  out, — I  say,  the  "  equipping, 
"  furnishing,  fitting  out,  or  arming  '*  that  is  spoken  of  in  the  7tli 
section  must  be  of  that  distinctive  kind  which  is  requisite 
to  make  the  ship  a  ship  of  the  kind  alluded  to,  either  a  transport 
or  a  store-ship,  or  a  ship  to  cruize  and  commit  hostilities 
Before  I  turn  to  the  words  of  the  7th  section,  I  will  ask  the  Court 
to  suppose  that  the  words  "with  intent,"  where  they  occur 
secondly  in  that  section,  are  omitted.  I  may  ask  that,  because 
I  have  no  doubt  ray  learned  friends  on  tlie  other  side  will  say  it 
is  the  same  in  effect  as  if  they  were  out  ;  and  it  is  exceedingly 
probable  that  they  have  been  introduced  incautiously,  because  if 
you  look  at  the  corresponding  section  of  the  Foreign  Enlistment 
Act  of  the  United  States,  you  will  see  that  they  do  not  there 
occur ;  the  words  there  are ; — "  equip  or  be  concerned  in  equipping 
''  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall  be 
"  employed  in  the  service  "  of  so  and  so,  "  to  cruize  or  com- 
mit hostilities ;"  and  I  think  it  is  very  probable  that  when  this 
section  was  adopted  to  a  certain  extent  for  our  Act,  and  it  was 
intended  to  introduce  the  provision  as  to  a  transport  and  store  ' 
ship,  and  the  alternative  "  or  "  had  to  be  introduced,  that  the 
words  **with  intent''  were  put  in  incautiously.  The  seventh 
section,  then,  in  effect  would  be  this :  "  If  any  person  within 
*'  Her  Majesty's  dominions  shall  equip/'  &a  "  any  ship  or  vessel 
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with  intent  or  in  order  that  such  ship  or  vessel  shall  be  em«    Abouxbht. 

"  ployed  in  the  service  of  any  foreign  state  "  "as  a  transport  or        

store  ship,  or  to  cruize  or  commit  hostilities;"  or  in  effect  it  ^"^  J' 
would  be  this,  "  to  be  employed  as  a  transport  or  store  ship,  or 
**  cruizer,  or  privateer,  or  vessel  of  war  against  a  state  with  whom 
"  we  are  at  peace."  That,  I  submit,  would  be  the  grammatical  and 
true  meaning  of  the  section ;  and  what  I  say  is  this,  that  the  equip- 
ment referred  to  here  must  be  of  that  distinctive  character  which 
has  reference  to  the  particular  purpose  to  which  the  vessel  is  to  be 
applied.  Your  Lordships  must  not  lose  sight  of  the  purpose  for 
which  it  is  to  be  used.  I  am  not  speaking  of  the  criminal  intent, 
bnt  looking  at  the  purpose,  the  result.  And  it  is  a  great  mistake 
to  suppose  that  the  whole  turns  upon  the  intent  with  which  the 
act  is  done.  I  utterly  deny  that  that  is  the  view  you  are  to  take 
of  this  section.  The  intent  prohibited  here  i&  no  doubt  a 
material  question ;  it  is  absolutely  material ;  but  you  must  not 
allow  the  glare  of  that  to  blind  your  eyes  from  seeing  what  the 
thing  itself  is  which  the  Act  prohibits  to  be  done ;  and  in  order  to 
ascertaiu  that  I  submit  you  must  look  to  the  purpose  for  which 
the  vessel  is  to  be  applied. 

With  those  preliminary  remarks,  let  me  come  to  the  section 
itsel£  And  first  of  all  with  regard  to  the  words  "equip, 
**  furnish,  fit  out,  or  arm,"  the  three  first  words,  viz.  "equip, 
"  furnish,"  and  "  fit  out,"  it  seems  to  be  conceded  all  substantially 
mean  the  same  thing.  Now,  "  equipping  "  a  privateer  certainly, 
I  think,  iu  the  common  meaning  of  the  expression  would  include 
"  arming."  I  think  there  can  be  no  doubt  about  that  but;  it 
was  necessary  to  add  the  words  "  or  arm  "  for  this  reason,  that 
a  vessel  might  be  perfect,  in  every  respect,  as  a  vessel  of  war, 
short  of  arming  ;  there  might  not  be  any  fittings  required  to 
make  that  vessel  complete  except  the  arming,  -and  therefore  it 
was  necessary  to  have  the  words  "  or  arm,"  because  if  they  had 
not  been  there  then  the  vessel  might  have  been  said  not  to.have 
been  "  fitted  out,"  but  "  armed  "  merely,  and  I  conceive  that  is 
the  reason  why  those  words  are  introduced. 

Now,  let  me  carry  your  Lordships  to  the  words  of  the  Act 
as  to  the  purpose  to  which  it  ia  to  be  applied ; — "  with  intent 
"  or  in  order."  I  do  not  think  there  is  much  difference  between 
those  two  expressions,  but  if  anything,  the  second  expression 
seems,  as  has  been  already  pointed  out  by  my  learned  friend, 
Mr.  Karslake,  to  point  to  the  purpose  to  which  the  vessel  is  to 
be  employed*  "  With  intent  or  in  order  "  to  do  what  ?  Is  it 
with  the  intent  or  in  order  that  the  ship  may  be  afterwards  con- 
verted into  a  ship  of  war  ? — ^No.  It  is  "  with  intent  that  such  ship 
or  vessel  shall  be  employed  in  the  service  of  a  foreign  state."  Now 
what  is  the  meaning  of  "  MtcA  ship  or  vessel  V  1  contend  that  it 
means  such  vessel  so  equipped,  so  furnished,  so  fitted  out.  It 
has  reference  to  the  stcUua  of  the  ship,  as  produced  by  that 
famishing,  fitting  out,  or  equipping — "  with  intent  or  in  order  that 
"  euch  ship  or  vessel  shall  be  employed  ; "  then  come  the  words, 
*^  in  the  service  of."    Now  I  do  not  think  it  is  unimportant  to 
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Anauiuirr.    attend  to  thoiie  words,  "in  the  service  of."     It  is  not  "by"  thd 
TT"        foreign  Government,  but  it  is  to  meet  the  very  case  that  was  to 

t^'      be  provided  against,  namely,  fitting  out  privateers  in  neutral 

territories  to  be  employed  in  the  service  of  a  foreign  state  with 
whom  the  Government  is  at  peace.  Then  we  come  to  these 
words — "  in  the  service  of  a  foreign  state,"  and  so  on, "  as  a  trans- 
"  port  or  store  ship,"  or,  as  I  have  already  submitted  to  the 
Court,  a  cruizer  or  vessel  of  war ;  and  what  the  Act  points  to  is, 
the  producing  of  that  which  is  in  a  condition  to  cruize  and  com- 
mit hostilities,  and  the  perview  and  intention  of  the  Act  was  to 
meet  that  case,  and  that  case  alone.  It  is  a  mistake  to  suppose 
that  it  was  intended  to  meet  the  case  of  those  particular  contra* 
band  things,  soldiers  and  ships  of  war.  It  was  nothing  of  the 
kind  ;  it  was  not  intended  to  prohibit,  and  it  does  not  in  effect 
prohibit,  the  building  of  ships  of  war ;  it  only  prohibits  its  being 
done  with  intent  to  be  employed  in  the  way  pointed  at  in  the 
section  ;  because  it  is  conceded  that  you  may  build  a  vessel  of 
war ;  that  you  may  build  it  armed  at  all  points,  and  sell  it  to 
one  or  other  of  the  belligerents.  Therefore  it  was  not  intended 
to  prohibit  our  doing  that,  or  to  prevent  contraband  of  that 
description  leaving  this  country  and  going  to  one  or  other  of  the 
belligerents.  The  object  of  the  statute,  so  far  as  foreign  enlisting 
goea,  is  exclusively  to  secure  the  allegiance  of  the  natural-born 
subjects  of  the  Crown.  It  is  not  confined  to  times  of  war,  it  is 
equally  applicable  to  times  of  peace,  and  it  is  equally  applicable 
to  a  case  of  this  kind,  viz.,  soldiers  enlisting,  for  instance, — to  take 
a  familiar  case, — ^in  the  service,  say,  of  the  Sultan,  during  the  time 
of  the  war  with  Russia,  though  the  soldiers  would  have  been 
enlisted  to  fight  on  the  same  side  as  ourselves  ;  therefore,  so  fiir  as 
foreign  enlistment  is  concerned,  it  is  to  maintain  the  allegiance 
of  the  natural-bom  subjects  of  the  Crown,  and  to  prevent  their 
being  interfered  with  directly  or  indirectly.  Then  as  regards 
the  equipment  of  vessels,  I  submit  that  it  is  to  prevent  the  ports 
of  this  kingdom  being  made  military  stations,  in  effect,  for  one 
or  other  of  the  belligerent  powers,  which  would  be  a  breach  of 
the  use  of  a  neutral  territory  which  no  nation  ought  or  would 
be  justified  in  submitting  to.  If  it  might  be  done  by  one,  it 
might  equally  be  done  by  the  other,  but  it  would  be  impossible 
to  allow  it  to  be  done  without  its  leading  to  a  collision  of  forces 
in  the  neutral  territory.  It  is  to  prevent  the  belligerents  having 
the  benefit  of  the  neutral  territory  to  use  it  in  that  particular 
way. 

Before  I  sit  down  let  me  add  one  word  as  to  the  case  which, 
no  doubt,  will  be  very  much  relied  upon,  the  case  of  the  United 
States  V.  Quincy,  which  has  been  alluded  to  several  times.  It 
is  very  remarkable  that  the  American  Act  varies  from  ourt  in 
the  wording  of  it ;  and  it  seems  to  me  that  it  might  very  well 
be  that  in  the  construction  of  that  Act  it  would  be  neces- 
sary to  adopt  the  view  adopted  in  the  case  of  the  United  States 
against  Quincy.  The  3rd  section  of  the  American  Act  provides 
that  "  if  any  person  shall  fit  out  a^d  arm,  or  attempt  to  fit  out 
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"  and  ajrm,  or  procure  to  be  fitted  out  and  armed^.  or  shall  AaQmcBirT. 
•*  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  — ' 
*'  arming."  It  is  quite  clear,  therefore,  that  the  former  part  ^^  ^^' 
of  that  section,  using  the  conjunctive  "  fit  out  and  arm,"  seems 
to  put  a  meaning  upon  "  fitting  out,"  which  would  not  include 
"  arming."  The  section  itself  coupling  the  two  and  saying  "and 
.arm,"  puts  upon  ''  fitting  out "  a  meaning  that  might  be  supposed 
not  to  include  arming.  It  is  a  fitting  out  independently  of  arming, 
otherwise  there  would  have  been  no  necessity  to  have  added 
**  and  arming."  Therefore,  when  you  come  to  the  next  clause  of 
that  section,  "  or  shall  knowingly  be  concerned  in  the  furnishing, 
"  fitting  out,  or  arming,"  it  might  well  be  that  the  Courts  of  the 
United  States  would  be  boimd  to  put  that  distinctive  meaning. 
But  it  does  not  at  all  follow  that  that  is  necessary  in  construing 
our  Enlistment  Act,  because  the  words  are  there  disjunctive  from 
the  beginning,  "  equip,  furnish,  fit  out,  or  arm."  And  I  have 
already  suggested  to  your  Lordships  the  reason  of  the  addition 
of  the  words  "  or  arm "  to  meet  a  case  where  everything  else 
was  done  short  of  arming. 

Mr.  Baron  Cha/nnell,  —  If  I  understand  the  indictment  in 
this  case  which  you  have  cited  of  Quincy  in  6th  Peters,  that 
was  an  indictment  on  the  last  branch  of  the  statute,  which 
charged  him  with  being  concerned  in  the  fitting  out.  There 
the  word  '*  or "  was  advisedly  substituted  for  the  word  "  and," 
to  be  found  in  the  other  instances.  We  have  the  word  "  or  "  in 
every  case  in  the  present  Act. 

Mr.  Kemplay. — ^Yes,  my  Lord.  What  I  am  suggesting  to  the 
Ciourt  is  that  the  peculiar  construction  of  the  American  Act  might 
render  it  necessary  to  put  a  distinction  between  warlike  equip- 
ment and  innocent  equipment :  it  may  not  be  necessary,  nor,  as 
I  submit,  is  it  necessary,  in  our  case  to  do  so;  but  if  you 
look  at  the  purpose  for  which  the  vessel  is  to  be  employed,  and 
you  then  apply  the  words  "  equip,  furnish,  fit  out,  or  arm,"  with 
reference  to  that  purpose,  provided  the  thing  is  done  for  that 
purpose,  then  it  becomes  illegal  if  done  with  the  intent  that  that 
purpose  should  be  carried  out  :and  the  act  of  any  person  aiding 
and  assisting  in  that  purpose,  however  far  he  may  fall  short  of 
accomplishing  the  purpose,  if  it  is  done  with  that  intent,  if  it  is 
done  in  attempting  to  accomplish  that  purpose,  provided  it  in- 
dades  the  purpose,  would  be  contrary  to  the- Act,  but  it  must 
be  something  that  has  reference  to  that  ultimate  purpose. 
Suppose  the  case  of  workmen  who  are  working  upon  a  ship, 
fitting  out  the  ship,  it  would  scarcely  be  contended  that  they 
had  anything  to  do  with  the  ultimate  purpose  of  its  being  em- 
ployed ;  but  if  you  can  make  out  that  they  are  knowingly  aiding 
and  assisting  with  the  intent  that  it  shall  come  to  that  result, 
namely,  that  it  shall  come  to  the  result  of  being  a  vessel  fit  to 
cruize  and  commit  hostilities,  then  they  might  be  guilty  equally 
with  other  people. 

Now,  my  Lord,  I  was  intending  to  say  something  upon  the 
intent,  but  I  do  not  think  I  should  be  justified  in  doing  so  after 
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AtLQxnnan,   the  arguments  which  have  been  already  addressed  to  the  Court 

upon  that  point.    But  one  word  as  to  the  evasion  of  the  Act.     I 

3rd  Day,  conceive  that  in  order  that  a  thing  may  be  said  to  be  an  evasion 
of  an  Act,  that  is,  in  the  sense  that  it  would  be  a  substantial  in- 
fringement of  the  Act,  there  must  be  something  in  what  is  done 
that  is  (expressly  prohibited  ;  it  is  not  enough  if  it  is  something 
that  might  possibly  have  been  provided  for  if  it  had  been  fore- 
seen, but  it  must  contain  in  itself  something  of  that  which  is 
prohibited.  Now  I  will  give  a  familiar  illustration  to  explain 
what  I  mean.  If  ii  vessel  of  one  of  the  belligei'ents  takes  its 
station  in  neutral  waters  for  the  purpose  of  being  ready  to  pounce 
upon  a  vessel  of  the  other  belligerent,  and  availing  itself 
of  that  advantage  does  so,  that  is  a  breach  of  our  neutraJ  terri- 
tory, and  that  is  something  that  we  should  complain  of,  and 
justly  complain  of.  Other  instances  might  be  put  of  a  similar 
kind.  But  suppose  I  make  a  domestic  rule  in  my  house  that 
no  servant  shall  in  my  house  wear  a  particular  dress,  say 
a  drass  of  a  particular  colour;  and  suppose  my  servant  em- 
ploys herself  in  making  a  dress  of  that  particular  colour,  but 
never  intends  to  use  it  in  my  house,  never  intends  to  infringe 
what  I  have  prohibited,  but  gets  a  holiday,  and  then  puts  the 
dress  on  outside  my  house,  not  inside,  how  can  you  say  that  that 
is  an  evasion  of  the  law  which  I  have  established  ?  It  is  jiot ; 
because  how  can  you  tell  that  I  have  any  objection  to  my  servant 
wearing  the  dress  outside?  All  I  have  done  is  to  say  it  shall  not 
be  worn  inside  ;  you  must  have  in  the  thing  that  is  done  some- 
thing of  the  element  of  that  which  is  itself  prohibited.  Now,  is 
there  anything  in  the  case,  say,  of  the  "Alabama" 

Mr.  Baron  Bramwell.— Suppose  you  promulgate  your  law  to 
your  servant  with  a  preamble  that  the  wearing  of  a  silk  dress  ' 
by  your  servants  was  very  injurious  to  them,  inasmuch  as  it 
necessitated  their  spending  more  money  than  they  could  honestly 
earn,  and  you  prohibited  the  wearing  of  silk  dresses  by  your 
servants  while  in  your  employ  ;  and  suppose  one  of  your  servants 
were  to  put  on  a  silk  dress  directly  she  got  out  of  doors,  and  were 
to  say.  Mind  1  have  got  a  holiday,  and  I  am  not  in  your  employ. 

Mr,  Kemplay.—l  should  hardly  agree  with  your  Lordship 
that  she  was  not  still  in  my  employment.  I  think  that  would 
be  begging  the  question.  I  do  not  put  that  case.  I  should  say 
she  is  still  in  my  employment. 

Mr,  Baron  Bramwell, — You  would  say  she  was  still  in  your 
service,  though  she  was  at  a  tea  garden  and  enjoying  herself? 

Mr,  Kemplay,  —  Certainly.  That  would  contain  in  it  the 
element  of  that  which  I  had  prohibited,  and  I  might  charge  her 
with  having  done  the  thing  prohibited,  and  give  that  in  evidence 
that  she  had  done  so. 

These  are  all  the  observations  that  I  think  myself  justified  in 
troubling  your  Lordships  with,  and  I  think  1  ought  again  to 
apologize  for  having  done  so,  but  in  a  case  of  so  much  importance 
I  thought  it  desirable  to  present  them  to  you. 

[The  Cov/rt  adjouimed/or  a  short  tvme.] 


3rd  Day. 


273 

Mr,  MeUish. — My  Lords,  before  the  Attorney  General  com-   AMtwairr. 
mences  his  address,  I  should  like  to  call  the  attention  of  the 
Court  to  a  printed  copy  of  the  decree  made  by  the  Judge  of  the 
Admiralty  Court  at  Nassau  with  respect  to  the  "  Oreto,"  which 
has  been  sent  to  me  by  Sir  Hugh  Cairns  *  It  appears  that  she  was 
seized  on  the  ground  that  the  captain  of  her  attempted  to  equip, 
furnish,  and  fit  out  the  ship  with  intent  that  she  should  be 
employed  in  the  service  of  the  Confederate  States.     The  Judge 
says,  "  To  support  the  libel  it  is  necessary  that  proof  should  be 
"  given, — 1st  That  the  aforesaid  parties,  having  charge  of  the 
"  *  Oreto '  while  the  vessel  was  within  the  jurisdiction  of  the 
"  Vice  Admiralty  Court  of  the  Bahamas,  attempted  to  equip, 
"  furnish,  and  fit  her  out  as  a  vessel  of  war.     2ndly.  That  such 
"  attempt  was  made  with  the  intent  that  she  should  be  employed 
"  in  the  service  of  the  Confederate  States  of  America,  and,  3rdly. 
"  That  such  service  was  to  cruise  and  commit  hostilities  against 
"  the- citizens  of  the  United  States  of  America.     Witnesses  have 
"  accordingly  been  produced  to  prove  that  the  *  Oreto '  is  con- 
"  structed  for  and  fitted  as  a  war  vessel,  that  acts  have  been 
"  done  in  her,  since  she  came  to  Nassau,  which  constitute  an 
"  attempt  to  equip,  fit,  and  arm  her  as  a  vessel  of  war.     That 
"  from  certain  conversations  which  were  overheard  between  the 
"  master  of  the  vessel  and  a  person  who  came  out  passenger  in  her, 
"  and  from  certain  acts  done  by  this  person,  there  is  proof  that 
"  she  was  intended  for  the  service  of  the  Confederate  States  of 
"  America,  and  to  cruize  against  the  citizens  of  the  United 
"  States.     It  has  been  contended  by  the  Proctor  for  the  Re- 
"  spondents,  that  proof  ought  also  to  have  been  given,  that  Her 
"  Majesty  the  Queen  was  at  peace  with  the  United  States  of 
"  America,  as  the  Court  cannot  take  judicial  notice  of  that  fact." 
Then  he  goes  on  to  say  that  "  the   Court  is  bound  to  take 
''  judicial  notice    of  Her    Majesty's    proclamations,    and    that 
"  in  the  proclamation  of  the  13th  of  May  1862  the  Confede- 
''  rate   States    of  America  are  named,   and  it  is   also  alleged 
"  that  Her  Majesty  is  at  peace  with   the    United    States    of 
"  America,  and  that  as  the  allegation  in  the  libel,  that  there 
**  was  no  licence  from-  Her  Majesty  to    fit  the   'Oreto'  as  a 
"  vessel  of  war,  has  not  been  traversed,  the  Court  has  a  right  to 
"  assume  that  it  is  admitted.     A  responsive  plea  has  been  put  in 
"  by  the  defendants : — 1st.  Denying  that  there  was  any  agent 
"  of  the  owners,  or  persons  interested  in  the  '  Oreto,'  of  the  name 
"  of  John  Lowe,  on  board  of  her,  as  affirmed  in  the  libel ;  that 
"  the  said  Lowe  was  merely  a  passenger,  and  never  exercised 
"  any  power  or  control  over  the  vessel.     2ndly.  Denying  that 
'*  James  Alexander  Duguid,  the  captain,  or  any  person  exercising 
"  authority  over  the  said  steam-ship,  attempted  to  equip,  furnish, 
"  or  fit  out  the  said  ship,  with  intent  that  she  should  be  employed 
"  in  the  service  of  the  Confederated  States  of  America,  to  cruize 
'^  and  commit  hostilities  against  the  citizens  of  the  United  States. 

♦  Vide  Appendix,  page  iv. 
8341.  S 
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AxeuMurr.    "  Srdly.  That  while  the  '  Oreto*  lay  in  the  river  Mersey,  imme- 
TTT        "  diately  previous  to  her  sailing  for  this  port,  British  men-of-war 

^ ^*      "  frequently  passed  and  re-passed  her,  and  that  she  was  at  all 

"  times  in  a  conspicuous  and  public  position,  without  having 
"  been  seized  or  arrested,  or  subjected  to  detention,  and  that  she 
"  quitted  Liverpool  in  the  open  day,  without  any  manner  of 
'*  haste  or  secresy ;  that  the  master,  while  she  was  so  lying  in  the 
*'  Mersey  waiting  instructions  from  the  owner,  directed  the  mate 
'*  to  employ  the  crew  during  their  leisure  hours  in  doing  ordinary 
"  ship's  work,  fitting  gear,  strapping  blocks,  &c.,  during  which 
"  time,  as  well  as  after  she  sailed,  certain  spare  blocks  which  were 
"  then  on  board,  and  which  were  intended  solely  for  the  use  of 
"  the  ship,  as  part  and  parcel  of  her  rigging,  and  not  in  any  way 
"  whatever  as  blocks  for  gun  tackles,  or  as  part  of  the  fumiture 
"  of  guns,  were  strapped  by  the  said  crew,  and  the  said  blocks 
"  were  never  known   as  or  called  gun  tackle  blocks    until  a 
*'  certain  Edward  Jones,  a  man  of  in£3imous  and  abandoned 
''  character,  who  had  been  shipped  on  board  in  the  capacity  of 
**  boatswain,  called  them  gun  tackle  blocks.     That  neither  the 
"  said  Alexander  Duguid,  nor  any  person  whatsoever  having 
"  authority  over  the  said  steam  ship  during  the  time  she  was  at 
"  the  port  of  Nassau,  ever  gave  any  orders  or  directions  to  strap 
''  blocks  as  gun  tackle  blocks,  or  to  strap  any  blocks  whatever. 
"  But  any  blocks  which  may  have  been  strapped  on  board  the 
"  said  ship  were  done  by  the  seamen  of  the  '  Oreto,'  in  their 
^*  ordinary  avocations,  and  is  always  done  on  board  merchant 
*^  ships,  in  order  that  they  might  have  employment  on  board, 
^  and  not  for  the  purpose  of  fitting  the  '  Oreto '  as  a  vessel  of 
**  war.     4thly.  That  no  faith  or  credit  ought  to  be  given  to 
"  the  depositions  of  Charles  Ward,  a  witness  of  the  party 
"  proponent,  that  he  is  a  man  of  abandoned  character,  and  is 
*'  actuated  by   malicious  and  vindictive  feelings   against  the 
"  said  James  Alexander  Duguid,  and  has  sworn  falsely  for  the 
"  purpose  of  carrying  out  an  avowed  intention  of  doing  an 
*'  injury  to  the  said  J.  A,  Duguid.     On  the  evidence  given 
*^  in  support  of  this  plea  I  sh^  remark  as  I  proceed.    The 
"  evidence  which  has  been  produced  in  support  of  the  prose- 
'<  oution  may  be  classed  into  two  parts.      1st.   That  which 
"  relates  to  circumstances    which   occurred   before  the    vessel 
**  arrived  within  the  jurisdiction  of  the  Admiralty  Court  of  this 
"  colony.     2ndly.  That  which  applies  to  facts  done  mbaequently 
"  to  such  arrival     To  the  first  division  belong  the  construction 
''  and  fitting  of  the  vessel  before  she  left  ii^gland,  the  flags 
'^  and  other  materials  which  she  had  on  board  when  she  sailed, 
''  and  the  conversations  or  remarks  of  the  parties  in  charge  of 
"  her  while  on  her  passage  from  England.  To  the  second  division 
"  belong  the  proceedings  on  board  the  vessel  after  her  arrival 
"  within  the  jurisdiction  of  the  Bahamas  Vice  Admiralty  Court. 
"  From  the  evidence  appertaining  to  the  first  division,  I  abstract 
*'  the  following,  which  is  all  that  I  think  in  any  degree  material." 
Then  it  states  the  evidence  of  the  chief  mate,  Mr.  Duggau,  who 
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saya,  "  The  number  of  men,  all  told,  on  board  was  62  or  53.    I   AaoiMEMT. 
"  believe  that  was  an  ordinary  crew.     We  had  not  too  many.     ^^  jy 

''  We  had  no  cargo.    The  'Oreto'  was  fitted   (when  she  left       

^  England)  as  she  is  now.  All  vessels  are  not  fitted  alike.  I 
"  have  seen  some  ships  fitted,  with  regard  to  bolts,  in  ports,  as 
"  she  is.     I  have  seen  vessels  intended  to  carry  cargo  fitted  as 

she  is.    Some  of  Green's  and  Wigram's  ships  are  so  fitted. 

There  was  a  passenger  on  board  whose  name  was  Lowe. 

He  did  not,  to  my  knowledge,  exercise  any  authority 
"  over  the  ship.  In  the  croaa-^axmdvjoidon  Mr.  Duggau 
"  says,  '  I  had  access  to  every  part  of  the  *  Oreto.'  *  I  have 
"  *  gone  right  through  the  vessel  I  have  never  seen  any  im- 
"  '  plements  of  war  or  any  ammunition  on  board  of  her.'  Then 
"  there  was  a  seaman  of  the  name  of  Poi-ter,  who  '  deposes  that 
"  *  the  vessel  had  no  stowage  room  for  cargo.  She  was  not 
"  *  fitted  as  merchant  vessels  usually  are.  She  had  a  magazine. 
"  *  He  says,  1  believe  there  were  shell  rooms ;  was  in  a  room 
"  '  where  shells  were  stowed.  She  had  light  rooms ;  they  are  not 
"  '  usual  in  merchant  vessels.  She  had  boxes  for  shot.  She  had 
"  '  two  gigs,  a  life-boat,  pinnace  and  dingey.  I  took  her  to  be  a 
"  *  gun-boat.  We  had  a  passenger  named  Lowe  on  board.  As  far 
"  '  as  I  could  see,  Mr.  Lowe  had  a  little  authority  on  board  ;  on 
"  *  one  of  the  mess-kids  being  broken,  I  heard  Mr.  Lowe  say  to 
"  *  Captain  Duguid,  he  ought  to  take  better  care  of  the  things. 
'*  '  Mr.  Lowe  has  given  me  different  orders,  and  told  me  to  steer 
"  *  different  courses  when  I  was  at  the  helm.'  Then  there  is  a 
"  fireman  of  the  'Oreto,'  named  Irving,  who  states,  'I  have 
"  '  served  on  board  steam  ships  before.  I  have  been  so  serving 
'^  '  six  or  seven  years.  The  ^  Oreto '  was  not  fitted  like  steam 
"  '  ships  I  have  been  serving  in  before ;  they  were  merchant 
'*  '  ships  and  passenger  vessels.  I  did  not  see  any  cargo  on  board 
"  ^  the  '  Oreto.'  There  were  shot  and  shell  boxes,  and  a  place 
"  '  which  the  crew  called  a  magazine.  I  know  a  fiag  they  call 
"  '  the  Confederate  flag.  I  saw  one  on  board  the  '  Oreto ;'  I  saw 
"  '  it  on  the  quarter  deck  before  we  came  in  here  ;  I  saw 
"  *  it  among  other  flags.  There  was  an  American  and  a  French 
"  '  flag/  "Dien  he  gives  evidence  with  reference  to  the  passenger 
"  named  Lowe.  Then  there  was  evidence  given  on  the  other 
"  side  by  Captain  Duguid,  who  denied  some  conversations  which 
''  had  been  imputed  to  him.  Then  there  is  some  evidence  as  to 
"  some  shells  having  been  put  on  board  and  taken  from  on 
"  board  ;  but  I  cannot  occupy  your  Lordships'  time  by  reading 
"  tlirough  the  examinations.  There  is  a  great  deal  of  evidence 
"  about  putting  on  board  some  blocks.  Then  the  witness  says  : — 
"  '  The  strapping  of  the  blocks  now  alone  remains  to  be  con- 
"  '  sidered.  While  the  vessel  lay  at  Cochrane's  Anchorage,  straps 
"  *  wei-e  put  on  some  blocks  which  had  been  brought  in  her  from 
"  '  England.  The  blocks  so  strapped  might  be  used  as  gun 
''  '  tackle  blocks,  but  blocks  so  strapped  might  also  be  used  for 
"  '  the  ordinary  purposes  of  a  merchant  ship.'  What  proof  is 
''  there,  then,  that  they  were  to  be  used  as  gun  taiUe?    1st,  it 

s  2 
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ABGuvxifT.    **  is  contended,  because  they  were  named  gun-tackle  blocks  in  an 

"  entry  in  the  sliip's  log  book,  and  were  so  called  by  some  of  the 

3Pd  Day.      „  crew  ;  2ndly,  because  there  were  more  of  them  than  could  be 
"  required  for  the  ordinary  use  of  the  ship  as  luff  tackle  or  watch 
"  tackle ;  and  then  it  is  argued,  if  the  blocks  were  intended  as 
"  gun-tackle  blocks,  the  *  Oreto '  having  been  constructed  as  a 
"  war  vessel,  it  is  to  be  inferred  that  they  were  intended  for 
"  her  equipment.    The  other  side  in  reply  contend,  1st,  that  as 
"  the  tackle  might  be  used  for  either  of  the  purposes  before 
"  mentioned,  the  mere  circumstance  of  the  mate  in  his  entry  in 
"  the  log  book,  or  some  of  the  crew  not  knowing  for  what  they 
"  were  really  intended,  choosing  to  call  them  gun-tackle  blocks, 
"  is  no  proof  whatever  that  the  owners  of  the  vessel  intended  to 
"  use  them  as  such ;  2ndly,  that  the  evidence  of  Captains  Parke, 
*'  Baisbeck,  Waters,  and  Eustace,  all  master  mariners  and  men 
"  of  much  experience,  has  proved  that  the  number  of  blocks  on 
"  board  the  '  Oreto '  is  not  at  all  greater  than  would  be  required 
**  for  the  ordinary  purposes  of  the  ship,  especially  as  she  is  a  new 
"  vessel,  on  board  of  which  a  greater  number  of  spare  blocks  is 
"  usually  provided  than  is  to  be  found  in  vessels  that  have  been 
"  in  use.      That  Captain  Duguid   unequivocally  states   in  his 
"  evidence  that  the  blocks  were  solely  for  the  ordinary  use  of 
"  the  vessel,  and  were  never  intended  to  be  used  as  gun-tackle 
"  blocks.     That  he  never  ordered  them  to  be  strapped  as  such,  or 
"  heard  them  called  so  until  he  heard  the  evidence  given  in 
"  Coui-t."     Then  he  goes  on  t6  say,  "Comparing,  then,  the  evi- 
"  dence  on  the  one  side  with  that  on  the  other,  I  agree  in  the 
"  opinion  that  the  mere  fact  of  blocks  which  might  be  used  for 
"  other  purposes  being  called  gun-tackle  blocks  by  persons  who 
"  did  not  know  for  what  purpose  they  were  intended,  is  not  proof 
"  that  they  were  intended  to  be  used  as  gun-tackle  blocks.     I 
'*  think  that  as  the  fact  of  there  being  more  blocks  on  board  the 
"  '  Oreto '  than  were  required  for  her  use,  is  a  matter  of  pro- 
"  fessional  opinion ;  and  as  the  opinion  of  several  master  mariners, 
"  quite  competent  to  form  a  correct  one,  has  been  given  in  evi- 
"  dence,  that  there  were  not  more  blocks  on  board  the  vessel 
"  than  might  be  required  for  ordinary  use,  I  ought  not,  in  the 
"  absence  of  any  valid  and  producible  reason  for  so  doing,  to 
"  adopt  the  opinion  of  one  party  in  preference  to  that  of  the 
"  other.     The  consequence  of  which  is  that  the  fact  of  there  being 
"  more  blocks  than  could  be  required  for  the  ordinary  use  of  the 
"  vessel  is  not  sufficiently  proved."     So  that  I  understand  the 
learned  Judge  to  have  decided  that  the  putting  of  those  blocks 
on  board,  unless  they  were  gun-tackle  blocks,  was  not  a  sufficient 
equipment  within  the  statute. 

Mr,  Attorney  OeneraZ. — Bead  on. 

Mr.  MeUish. — "Lastly,  I  see  no  evidence  to  invalidate  the 
"  direct  and  positive  testimony  of  Captain  Duguid,  that  the 
"  blocks  were  not  intended  to  be  used  as  gun-tackle  blocks.  If 
"  there  is  not  enough  proof  that  the  blocks  in  question  were 
"  intended  to  be  used  as  gun-tackle  blocks,  any  observation  as 
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'*  to  the  probability,  arising  from  the  construction  of  the  ship,    Aboumknt. 
"  that  they  were  for  her  equipment  becomes  unnecessary  ;  "  by      gpT^y 

which  I  understand  the  learned  Judge  to  mean  that  whatever         

else  might  have  been  proved,  that  is  the  only  fitting  on  board  the 
"  Oreto  "  which  took  place  in  his  jurisdiction,  which  was  confined 
to  the  Bahamas.  That  whatever  else  was  proved  it  would  not 
be  a  hostile  equipment,  and  therefore  would  not  be  within  the 
statute.  "If  the  evidence  given  to  prove  that  any  act  has 
"  been  done  here  subjecting  the  vessel  to  the  penalties  of  the 
"  Foreign  Enlistment  Act  is  not  sufficient  for  that  purpose,  it 
*'  is,  perhaps,  superfluous  to  say  anything  about  the  capacity  of 
"  the  vessel  to  take  cargo  or  her  connexion  with  the  Southern 
"  States  of  America."  Then  he  goes  into  a  further  part  of 
the  case  to  inquire  whether  the  ship  itself  was  a  ship  of  war ; 
but  his  first  ground,  as  I  understand  it,  is,  that  there  is  not 
sufficient  equipment  within  the  jurisdiction  of  that  Court,  because 
the  only  equipment  that  took  place  was  putting  on  board  those 
blocks,  and  those  were  not  gun-tackle  blocks.  He  says,  ''Perhaps 
"  it  would  be  superfluous  to  consider  anything  more."  But  be  does 
go  on  to  consider  it,  and  says,  '*  I  will  however  observe,  that 
"  although  the  ship  may  not  be  calculated  to  carry  the  ordinary 
"  bulky  cargo  of  merchant  vessels,  yet  there  are  certain  kinds  of 
*'  cargo  of  which  she  might  carry  a  considerable  quantity.  For 
"  example,  there  were  some  hundreds  of  boxes  of  shells  put  on 
"  board  of  her,  and  those  were  stowed  in  a  compartment  called 
"  the  shell  room.  There  yet  remained  what  is  called  the  maga- 
''  zine,  the  light  rooms,  and  other  places,  besides  the  cabin.  Into 
"  these  a  very  large  number  of  muskets,  sabres,  pistols,  and  other 
"  warlike  stores  and  ammunition  might  be  stowed ;  and  it  is 
"  not  improbable  that  a  fast  vessel  of  this  description  might  be 
'*  used  for  what  is  called  'running  the  blockade,'  an  employment 
'*  which,  however  improper  in  itself,  would  not  subject  the  vessel 
"  to  forfeiture  here."  He  goes  on  to  say  he  is  not  satisfied  that 
the  vessel  was  intended  to  cruize  or  commit  hostilities  ;  that  she 
might  only  have  been  intended  for  the  purpose  of  running  the 
blockade,  which  would  not  subject  her  to  forfeiture  under  the 
Enlistment  Act.  But  he  says,  as  I  understand  him,  it  is  neces- 
sary in  order  to  prove  an  equipment  within  the  jurisdiction  of 
the  Vice-Admiralty  Court,  the  putting  of  guns  on  board  or 
things  to  be  used  for  those  guns. 

Mr,  Baron  Chomnell — What  was  the  decision  ? 

Mr,  MeUish. — The  ship  was  let  go ;  she  went  to  a  Confederate 
port,  and  goes  now  on  the  seas  under  the  name  of  the  '^  Florida." 

Mr.  Bouron  PigoU, — Who  was  the  Judge  ?   ^ 

Mr.  MeUAah, — His  Honour  John  Campbell  Lees,  Judge  of  the 
Vice-Admiralty  Court  of  the  Bahamas. 

Mr.  Attorney  OeneraL — It  now  becomes  my  duty  to  address 
your  Lordships  on  behalf  the  Crown,  and  certainly  I  think  you 
will  be  of  opinion  that  the  importance  of  this  case  has  not  been 
exaggerated  by  my  learned  friends  on  the  other  side.  They  have 
most  justly  and  properly  occupied  a  very  considerable  portion 
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AsoiTVEMT.    of  your  Lordships*  time  in  opening  their  case,  and  it  wiU|  of 
TjT"        course,  be  my  duty  also  to  trespass  at   some  length  upon  your 

^ j^'      Lordships  time.     I  hope  it  may  not  be  necessary  to  do  so  quite 

at  the  same  length  as  those  who  have  preceded  me,  but  I  am 
sure  that  at  whatever  length  it  may  be  necessary  for  me  to 
trouble  your  Lordships,  I  shall  meet  with  your  Lordships' 
indulgence. 

I  will  first  take  the  argument  of  my  learned  friend  Sir  Hugh 
Cairns,  and  state  to  your  Lordships  what  I  have  put  down  as 
the  different  heads  of  that  argument.  First,  he  says,  and  I 
cannot  but  think  that  there  were  traces  of  conscious  weak- 
ness in  his  mode  of  arranging  the  argument,  that  the  probable 
object  of  the  statute  is  to  be  determined  d  priori  by  the  rules  of 
international  law.  Usually,  my  Lords,  we  approach  the  question 
of  the  construction  of  a  statute  by  a  careful  examination  of 
its  language  and  of  its  provisions.  If  there  were  a  desire  to 
warp  the  minds  of  a  Court  and  to  withdraw  the  minds  of  the 
Ju(^es  from  the  language  of  the  provisions  of  the  statute,  I  could 
magine  no  better  method  of  conducting  the  argument  than,  in 
the  first  instance,  to  enter  into  able  and  ingenious  d  priori  dis- 
quisitions as  to  what  may  be  the  probable  object  of  a  statute  of 
that  description,  to  refer  to  some  other  test  than  the  ordinary 
test  of  legal  construction,  and  then  to  go  into  its  history  ;  for 
that  was  my  learned  friend's  next  point,  after  laying  down  the 
probable  object ;  secondly,  he  says,  the  history  of  American  and 
English  legislation  on  the  subject  confirms  this  view.  And  when 
speaking  of  the  history  of  that  legislation,  my  learned  friend 
also  took  a  very  unusually  wide  and  discursive  scope  of  argument. 
It  is  not  very  common,  I  think,  in  courts  of  law  to  hear  Par- 
liamentary debates  ransacked,  and  the  speeches  of  this  and  that 
statesman  addressed  to  a  deliberative  assembly  either  when  a  bill 
waa  introduced  or  under  discussion  at  other  times  referred  to,  for 
the  purpose  of  laying  down  rules  d  priori,  as  to  what  were  the 
objects  of  the  statute,  and  to  what  rules  of  interpretation  it  is  to 
be  squared  and  accommodated  ;  that  also  was  a  course  and  order 
of  argument  to  my  mind  strongly  indicative  of  conscious  weak- 
ness. But  then  my  learned  friend  came,  thirdly,  to  the  provisions 
of  the  statute  itself.  Your  Lordships  will,  of  course,  hear  from 
me  in  due  time  of  the  many  different  interpretations  of  that 
statute,  which  upon  this  and  upon  the  former  occasion  the 
counsel  for  the  claimants  have  advanced.  At  present  I  confine 
myself  to  what  I  understand  to  be  the  result  of  Sir  Hugh  Cairn's 
argumeut  upon  that  point.  According  to  him,  the  provisions  of 
the  statute  rightly  interpreted  confirm  the  view  which  he  has 
advanced  ;  they  do  not  reach  any  case  of  a  ship  built  within  the 
realm  for  whatever  puipose,  with  whatever  intent,  if  her  equip- 
ments, so  far  as  they  are  completed  or  are  meant  to  be  completed 
within  the  realm,  are  cmdpitia  U8U8,  and  not  of  a  distinctively 
warlike  character.  That  I  understand  to  be  my  learned  friend 
Sir  Hugh  Cairns*  proposition  on  the  construction  of  the  statute. 
Then  his  fourth  proposition  was  with  reference  to  authority.    He 
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reviewed  the  authorities  in  America,  which  he  considered  to  go    ABonii»rr. 
to  the  same  point,  and  he  referred  to  the  absence  of  authorities        TT" 

in   England   as  negatively  tending  the  same  way.      Then  he      ^ ^' 

justified  the  ruling  of  the  Lord  Chief  Baron,  and  of  course  the 
verdict  of  the  jury. 

Now  I  propose,  my  Lords,  to  meet  that  argument,  and  neces- 
sarily, in  order  to  do  it  as  I  should  desire,  I  must  follow  the  order 
in  which  it  was  presented,  though  I  have  already  told  your 
Lordships  I  do  not  think  it  the  legitimate  order  in  which  to  exa- 
mine a  question  of  this  description ;  for  I  apprehend,  if  within 
the  four  comers  of  the  statute  you  get  the  means  of  a  proper 
interpretation,  you  have  nothing  to  do  with  all  those  extraneous 
matters  on  which  my  learned  friend  Sir  Hugh  Cairns  endea- 
voured to  base  the  whole  or  a  main  part  of  his  argument.  Still, 
my  Lord,  as  I  must  not  assume  that  within  the  four  comers  of 
the  statute  there  may  not  be  that  which  introduces  all  or  some 
part  of  those  considerations,  and  as  I  know  I  have  to  deal  with 
an  antagonist  of  the  utmost  ability,  whose  abiUty  was  never 
perhaps  more  displayed  in  the  discharge  of  his  duty  than  on  this 
occasion,  I,  of  course,  will  pay  that  deference  to  his  argument 
which  is  due  to  it,  and  I  will  endeavour  to  follow  it  in  the  order 
in  which  it  was  stated. 

Now,  in  the  first  place,  he  did  that  of  which  I,  of  course,  cannot 
for  a  moment  complain.  He  referred  to  language  which  I  myself 
had  used  in  moving  for  this  rule,  as  expressing  at  that  time  what 
had  occurred  to  me  as  the  purpose  and  object  of  the  statute. 
I  will  not  read  to  your  Lordships  all  the  passage  which  he  read 
from  the  print  of  my  speech,  which  is  at  pages  52  and  63  of  that 
print ;  one  part  will  be  enough  for  the  purpose  I  have  in  view. 
I  said,  "  It  is  plain  that  the  object  was  to  preserve  the  neutrality 
"  of  this  country,  and  to  enforce  it  against  the  subjects  of  this 
"  country  in  matters  in  which  the  neglect  of  it  by  those  subjects, 
**  or  the  violation  of  it  here  by  foreign  belligerent  Govem- 
"  ments,  was  thought  calculated  to  lead  to  a  position  as  regards 
"  foreign  nations  which  would  endanger  the  peace  and  welfare  of 
"  the  kingdom."  Your  Lordships  will  perceive  I  refer  there 
to  the  language  of  the  preamble,  and  found  my  view  of  the 
language  of  the  preamble  upon  that  which  is  within  the  statute 
itself.  My  learned  friend  did  not,  as  I  understand  him, 
quarrel  materially  with  that  statement,  but  he  interpreted 
it  in  a  manner  which  I  find  no  foundation  for  in  the  state- 
ment itself,  and  which  certainly  I  must  respectftdly  dissent 
from,  for  the  purpose  of  laying  a  foundation  for  the  argu- 
ment which  he  intended  to  advance  upon  that  first  branch  of  his 
case.  He  said  in  substance.  It  means  therefore  this,  that  the 
object  was  to  enforce  the  performance  of  international  duties ; 
then  he  went  on  to  say,  that  therefore  international  rules  would 
be  found  to  be,  probably,  the  key  to  our  municipal  legislation  on 
this  subject,  and  to  prescribe  its  limits.  Not  only,  my  Lords,  is 
no  such  doctrine  to  be  found  in  the  passage  my  learned  firiend  has 
cited  from  my  speech  in  this  Court,  but  it  is  a  doctrine  against 
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Abouxbnt.    which  I  have  had  occasion  most  strongly  to  protest  in  a  speech 
TT"        which  I  made  elsewhere  ;  and  though  I  feel  deeply  the  honour 
paid  to  me  in  referring  to  anything  which  has  fallen  from  me 
elsewhere,  yet  I  cannot  help  thinking  that  it  would  have  been 
better,  and  somewhat  more  consonant  with  the  usual  way  id 
which  cases  of  this  kind  are  discussed,  if  anything  said  to  a 
totally  different  assembly,  and  for  a  totally  different  purpose  by 
me,  whether  right  or  wrong,  had  not  been  referred  to  in  the 
course  of  this  argument ;  but  since  it  has  been  referred  to,  and 
since  it  has  been  imputed  to  me,  if  not  here,  certainly  elsewhere, 
that  there  was  some  inconsistency  between  what  I  said  in  March 
and  the   duty   I  am   discharging  now,   I  take  the  liberty   to 
say   there   was  no  such   inconsistency,  and   that  any  one  who 
endeavoured  with  any  degree  of  care  to  understand  the  words 
which    I   addressed   to   that   other    assembly  (I   acknowledge 
I  was  not  worthy  that  such  care  should  be  bestowed  on  my 
words,   but  those  who  refer  to   them  ought  to  endeavour  to 
understand  them),  any  one  who  did  endeavour  to  read  those 
words,    feebly   spoken    as    they   might   be  in  defence  of   the 
honour  and   dignity   of  my  country,  in  another  place,   would 
see  that  the  whole  argument  of  that  speech  was  to  establish 
the   directly   contradictory  proposition  to  that   of  my  learned 
friend  Sir  Hugh  Cairns  on  this  occasion,  and  to  say  that  the 
Foreign  Enlistment  Act  was  a  mere  matter  of  municipal  law ; 
that  it  was  not  the  exponent  and  expression  of  any  antecedent 
international  obligations  which  we  owed  to  any  other  foreign 
Government ;  that  a  foreign  Government  had  a  right  to  expect 
from  us  the  enforcement  of  that  Act,  but  only  as  a  municipal 
Act,  and  not  upon  international  principles ;  and  that  the  same 
authority  which  enacted  it  might,  if  it  was  thought  wise  and  fit, 
abolish  and  repeal  it,  and  that  no  foreign  Government  whatever 
would   have  a  right  to   complain    if  it  did  ;    that   what   the 
Foreign  Enlistment  Act  prohibited  was  not,  according  to  ante- 
cedent rules  of  international  law,  a  subject  of  complaint  aa  be- 
tween Grovernment  and  Government  recognized  by  those  esta- 
blished rules,  however  likely  it  might  be  to  become  a  subject  of 
complaint  owing  to  the  varying  circumstances  of  political  affairs 
in  different  countries.     That  might  be  a  right  or  a  wrong  propo- 
sition.    I  shall  show  your  Lordships,  from  authorities  which  I 
shall  cite,  that  that  was  a  true  and  correct  proposition,  according 
to  some  of  the  best  American  writers,  and  according  to  decisions 
in  their  courts  ;  but  certainly  that  is  a  proposition  diametrically 
contrary  to  the  fundamental  proposition  of  my  learned  friend  s 
argument,  who  says  you  are  to  square  the  interpretation  of  this 
statute  by  what  he  assumes  to  have  been  the  prior  obligations  of 
this  country  to  foreign  belligerent  powers.     I  say  there  were  no 
such  obligations,  and  that  it  is  a  total  misinterpretation  of  inter- 
national law  to  say  that  there  was  any  state  in  the  world  which, 
according  to  the  settled  and  established  principles  of  international 
law,  could  have  required  this  country  to  prohibit  those  things 
which  were  prohibited  by  that  statute.    I  may  be  right  or  wrong  in 
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that,  but  certainly  I  am  not  inconsistent.    I  may  also  say  here,    Abgdmbmt. 
in  order  that  I  may  not  be  obliged  to  advert  again  to  a  subject  to      3r7Day. 

which  I  advert  at  all  unwillingly,  that  anyone  who  reads  ray  speech        

will  find  that  in  it,  rightly  or  wrongly,  it  was  stated  to  be  the  opi- 
nion of  the  advisers  of  the  Crown  that  the  "Alabama  "  had  oflFended 
against  this  Act  of  Parliament,  and  should  and  would  have  been 
detained  had  she  not  prematurely  escaped  And  further,  there 
was  that  which  might  be  exceedingly  superfluous,  and  not  at  all 
to  the  purpose ;  there  was  a  statement  of  opinion  which  the 
speaker  at  all  events  entertained  of  the  conduct  of  those  mer- 
chants who  made  themselve  parties  to  such  acts  in  violation  of 
the  law  of  their  own  country,  calculated,  if  not  to  involve  the 
British  Government  in  hostile  relations,  at  least  to  disturb  the 
amicable  intercourse  between  this  country  and  other  powers. 
Therefore  I  am  nob  doing  that  which  I  hope  no  man  in  my 
position  ever  would  do — endeavouring  to  obtain  a  decree  of  for- 
feiture against  a  subject  upon  grounds  of  law  which  are  not 
honestly  and  sincerely  believed  to  be  just  and  sufficient  by  the 
Government  bringing  forward  those  grounds.  Most  fallible  those 
who  entertain  that  opinion  may  be — your  Lordships  are  the 
judges  of  that.  The  question  is  one  undoubtedly  very  far  from 
being  fi^e  from  difficulty,  of  which  we  are  well  aware ;  but  most 
assuredly  we  have  not  been  guilty, — I  have  not  been  guilty  in 
the  position  inVhich  I  stand,  nor  was  my  predecessor, — of  an  act 
so  unworthy,  I  venture  to  say,  of  the  office  we  fill,  as  to  bring 
forward  a  case  of  this  description,  except  on  grounds  which  we 
ourselves  believed  to  be  sufficient. 

Now,  my  Lords,  I  wiU  go  to  an  examination  of  those  rules  of 
international  law  which  my  learned  friend  proposed  to  use  as  a 
guide  to  the  interpretation  of  this  statute.  Certainly  I  think  it 
will  be  found  that  they  lead  us  a  very  small  wsgr,  if  at  aU,  for 
that  purpose.  He  said  we  may  disembarrass  the  case  of  the 
rules  applicable  to  the  conduct  of  Governments,  looking  to  those 
which  are  applicable  to  the  conduct  of  neutral  subjects  in  war. 
You  were  referred  to  well-known  doctrines  laid  down,  not  always 
in  identical  terms,  by  different  international  writers,  as  to  the 
right  of  the  subjects  of  a  neutral  state  during  a  war  to  carry  on  a 
trade  in  contraband  articles  with  either  or  both  of  the  belligerents ; 
that,  he  said,  was  one  principle ;  that  there  was  such  a  right;  that 
ships  are  like  other  things  contraband  of  war,  and  that  the  gene- 
ral right  to  carry  on  a  trade  in  those  things,  subject  to  the  con- 
flicting right  of  the  belligerent  to  take  and  intercept  them,  was 
settled  by  international  writers.  I  understand  that  he  meant  to 
say  we  must  approach  the  interpretation  of  this  statute  with  the 
hypothesis  that  it  was  probably  not  intended  to  interfere  with 
that  right.  Then,  he  said,  on  the  other  hand,  there  was  a 
second  rule,  namely,  the  rule  which  provides  for  the  inviola- 
bility of  the  neutral  territory  by  any  proximate  or  immediate 
act  of  war  on  the  part  of  a  belligerent,  or  of  the  subjects  of  the 
neutral  state  instigated  by  a  belligerent.  He  illustrated  that 
by   very  well  known  autiiorities  and  well  settled  principles^ 
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AiftoiniBMT.    mentioning  the  case  of  the  '^  Twee  Gebroeders  "  in  3d  Bobinson ; 
— "        namely,  that  it  would  be  quite  wi*ong  for  two  cruizere  to  engage 

' ^^*      each  other  in  neutral  waters ;  that  it  would  be  equally  wrong 

when  an  action  was  commenced  beyond  neutral  waters  to  prose- 
cute it  by  chasing  into  neutral  waters  ;  that  it  would  be  equally 
wrong  to  lie  in  wait  and  commence  operations  &om.  neutral 
waters ;  and  therefore  that  inviolability  of  the  neutral  territory 
from  immediate  or  proximate  acts  of  war  was  the  second  prin- 
ciple ;  and  the  corollary  drawn  from  that  was,  that  certain  rules 
might  be  expected  to  be  laid  down  as  applicable  to  ships  of 
this  kind.  In  passing,  I  will  just  observe,  that  my  learned 
friend,  when  he  referred  to  the  case  of  the  "  Twee  Gebroeders," 
and  mentioned  those  examples  of  possible  violations  of  neutral 
territory  by  belligerents,  expressed  some  surprise  at  an  obser- 
vation made  by  me  in  the  course  of  moving  for  this  rule,  viz., 
that  I  did  not  imagine  it  had  occurred  to  any  person  that  the 
prevention  of  a  hostile  collision  in  British  waters  between  two 
ships,  which  two  belligerents  might  be  at  the  same  time  fitting 
out  in  either  the  same  port  or  in  two  neighbouring  British 
ports,  was  one  of  the  mischiefs  that  the  statute  was  intended 
to  guard  against ;  and  my  learned  friend  thought  I  had  over- 
looked the  authorities  he  refers  to.  Indeed,  my  Lords,  I  not  only 
did  not  overlook  those  authorities,  but  it  was  the  very  recollec- 
tion of  that  doctrine  which  prompted  the  observation  I  then 
made  to  the  Court.  International  law  perfectly  well  settles  that 
rule ;  and  if  any  belligerent  power  should  violate  the  neutral 
territory,  international  law  provides  a  remedy,  and  the  belligerent 
would  by  the  force  of  the  insulted  neutral  be  compelled  to  make 
restitution  and  adequate  reparation  ;  and  those  rights  being  per- 
fectly established,  and  being  enforced,  according  to  international 
law,  with  the  highest  and  most  suflSicient  sanctions, — the  sanctions 
of  war  and  reprisals  against  the  offending  belligerent  power, — it  was 
perfectly  unnecessary  to  legislate  with  a  view  to  prevent  that  which 
was  really  sufficiently  guarded  against  by  the  existing  inter- 
national law.  And  I  repeat,  my  Lords,  but  with  profound  respect 
to  any  one  who  may  be  under  a  different  impression,  that 
though  I  have  endeavoured  to  refer  to  all  the  authorities  I 
could  meet  with,  both  as  to  the  history  of  this  statute  and  of  the 
American  statute,  I  have  never  anywhere  met  with  any  sug- 
gestion, till  the  sunmiing  up  in  this  case,  that  one  of  the  things 
particularly  meant  to  be  provided  against  by  the  Foreign  Enlist- 
ment Act,  either  here  or  in  the  United  States,  was  such  a 
violation  of  neutral  territory  as  that  which  I  have  been  just 
describing ;  and  I  think  it  very  plain  that,  this  rule  being  well 
established,  those  very  things  which  the  Foreign  Enlistment 
Acts  do,  upon  any  interpretation  which  may  be  put  upon  them, 
prohibit,  would  be  done,  if  they  were  done  at  all,  consistently 
with  an  adherence  to  that  rule  of  international  law.  It 
never,  of  course,  would  be  supposed  by  any  belligerent  that 
if  he  might  build  ships,  if  he  might  buy  ships,  if  he  might  equip 
ships  within  the  neutral  territory,  he  was  therefore  to  be  at 


Kberty  to  iiae  them  hostilely  within  the  same  territory.     Oer-    ABotJionnp. 
tainly  the  ease  was  not  one  which  was  left  unprovided  for  by    .  8rd  Day. 

international  law,  and  I  do  not  think  it  will  be  fomid  that  there         

is  anywhere  the  least  trace  of  an  idea  that  to  meet  such  an  evil 
as  that  specifically,  not  to  say  singly  or  mainly,  legislation  was 
necessary.      Now,  my  learned  friend  having  referred  to  those 
two  rules  of  international  law,  proceeded  to  deduce  from  them 
his  own  corollary ;   and  in  order  to  do  him  justice,  perhaps,  it 
might  be  as  well  that  I  should    refer  to  what  he  said  upon 
that  point  in  his  own  language.     It  is  at  pages  79  and  80  of 
this  report.     He  said,  "What  would  be  the  conclusion  which 
'*  we  naturally  should  draw  from  these  rules  as  to  the  course 
"  which  municipal  legislation  might   be   expected   to    take?'* 
Then,  after  speaking  of  the  definition  of  the  line  outside  the 
dominions  of  a  state,  and  of  the  three-mile  rule,  he  proceeds : 
"  Then  we  find   that,   according   to  the  rules  of  international 
**  law,  it  is  allowable  to  a  neutral  state,  and  to  the  subjects  of 
**  a  neutral  state,  to  carry  and  to  deliver  outside  that  line,  or 
"  inside  it,  any  of  those  articles  which  are  called  contraband  of 
"  war,  guns,  ammunition,  ships,  or  any  other  article  which  may 
"  be  supposed     International  law  also  holds  that  you   might 
**  bring  a  ship  to  the  outside  of  that  boundary  wherever  it  is 
*  drawn  ;  that  you  might  carry  from  the  neutral  state  guns  and 
**  ammunition,  and  warlike  supplies  of  every  kind,  and  deliver 
"  them  into  the  ship  outside  the  boundary,  subject  to  the  right 
"  of  capture ;  the  other  belligerent,  if  so  disposed  and  so  able, 
'*  might  intercept   the   supplies,    might  capture   the  ship,  and 
"  might  seize  the  articles  as  contraband ;  but  subject  to  that, 
"  the  act  might  be  done  without  any  offence  against  the  prin- 
"  ciples  of  international  law.     But  then,  on   the  other  hand, 
"  international  law  says  you  must  not  originate  on  the  neutral 
"  territory  any  proximate   act   of  war;    you   must  not  issue 
"  out  of  the   neutral    territory   with   a   ship    which    shall   be 
"  prepared   to   commit  hostilities."      And   a  little  afterwards, 
at  page   82,   he   goes   on   to    say  :     *'  The    belligerent  would 
'*  say  to  the  neutral   power,   *  Now  we  must  have  an  under- 
**  'standing  about  this;  you  say   that  your  neutral  territory 
"  *  is  to  be  inviolate,  I  agree  to  that     I  have  no  right  to  go 
'^  'inside  your  territory    and   cut    out   a   ship    which   I    see 
"  '  arming  and  preparing  there  to  commit  hostilities.     I  cannot 
"  'violate  your  territory.     If  I  went  into  one  of  your  harbours 
"  *  to  do  that  you  would  object  to  it,  and  would  prevent  it,  and 
"  '  in  an  international  point  of  view  I  could  not  claim  a .  right 
**  '  to  do  it'     But  then  the  belligerent  would  say :  '  Tou  on  your 
"  '  part  must  take  care  that  what  passes  out  of  your  territory 
"  '  shall  pass  out  in  such  a  state  as  that  I  shall  have  a  fair  chance 
"  '  of  capturing  or  dealing  (if  I  am  entitled  to  capture  or  to  deal 
"  '  with  it)  with  that  which  comes  outside  your  territory  without 
"  '  its  having  occupied  itself  within  your  territory  by  preparing 
**  'itself  for  aggression  upon  me,  so  that  when  it  comes  out  of 
<*  '  your  territory  it  shaU  not  come  out  as  a  ship  which  I  have  to 


284 

Abgdmht.    «  €  ^QpQ  ymth  as  a  ship  of  war,  but  as  an  article  of  property 
3rd  Day.      "  '  which  might,  if  it  could  escape  my  watchful  care,  find  its  way 

"  into  the  port  or  the  possession  of  another  belligerent,  but  as  to 

"  which  I,  in  my  turn,  have  a  right  to  the  chance  of  capturing  it 
''  'and  taking  it  before  it  could  commence  hostilities  against 
*'  '  me.'  That  would  be  a  very  natural  course  for  a  belligerent 
'^  to  take,  and  very  natural  language  for  a  belligerent  to  hold, 
"  and  it  is  language,  the  sense  and  wisdom  of  which  it  is  impos- 
"  sible  to  dispute.  Therefore,  my  Lords,  I  should  say,  d  priori, 
"  that  what  we  should  expect  to  be  the  course  of  municipal 
"  legislation  upon  the  subject  would  be  some  legislation  which 
"  would  guard  against  that  evil  which  I  have  endeavoured  to 
"  point  out,  and  which,  by  way  of  restraint  upon  the  subjects  of 
"  the  neutral  power,  would  prevent  its  subjects  doing  that  of 
"  which,  in  the  language  that  I  have  endeavoured  to  convey,  the 
"  belligerent  might  complain." 

Now,  my  Lords,  that  is  extremely  ingenious,  but  absolutely 
without  foundation  on  the  principles  of  international  law.    I 
have  no  doubt  it  is  perfectly  true,  the  belligerent  would  practi- 
cally complain  whenever  he  was  suffering  danger  or  damage  from 
operations  of  that  kind  against  which  the  Foreign  Enlistment 
Act  is  directed,  if  they  were  carried  on  under  the  observation  of 
the  Government  openly  in  a  neutral  country.     But  as  to  those 
fine  distinctions  about  the  boundary  line,  and  about  its  not  being 
permissible   by  international  law  to   carry  a   ship   up  to  the 
boundary  line  from  the    neutral    territory  in    such    a    state 
that  the  moment  she  crosses  it  she  may  be  in  a  condition  to 
commit  hostilities ;  as  to  the  chance  of  capturing  it  or  dealing 
with  it ;  and  the  right  which  the  other  beUigerent  has  to  require 
that  the  neutral  should  send  the  ship  over  the  line  in  such  a  state 
that  she  may  be  captured  or  dealt  with  without  being  able  to 
defend  herself,  it  is  purely  an  imagination  of  my  learned  friend's 
mind.      I   understand  why  his  imagination   took   that  direc- 
tion,  because  he   wanted   to  invent    a    rule   of   international 
law  to  square  with  his  theory  of  the  Act,  and  at  the  same  time  to 
take  off  the  edge  of  some  practical  arguments  against  his  general 
conclusion.     But  I  have  a  very  short  answer  to  that,  and  that  is, 
that  it  is  as  plainly  justifiable  (putting  municipal  law  aside)  by 
international  law  to  deliver  a  contraband  article,  or  a  congeries 
of  contraband  articles,  in  the  neutral  territory  itself,  within  the 
neutral  waters,  as  it  is  on  any  part  of  the  line  outside.     And  not 
only  do  I  say  that  as  a  general  proposition,  but  I  am  able  to 
illustrate  it  with  regard  to  this  particular  matter  of  an  armed 
ship.      My  Lords,  the  American  authorities  that  your  Lord- 
ships will  hear  of,  if  you  have  not  heard  of  them  dready,  and 
other  authorities  too,  all  say  that,  municipal  legislation  apart, 
a  ship  completely  armed  and  equipped   may   be  sold  within 
the  neutral  territory,  and  that  the  beUigerent  has  no  right 
by  any  settled  rule  or  principle  of  international  law  to  com- 
plain of  it.     For  the  purpose  of  this  distinction  of  my  learned 
friend,  what  difference  in  the  world  is  there  between  a  ship 
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constructed  here  and  a  ship  sold  here?    Why,  suppose  a  ship  ready    Akoumekt. 
made,  made  merely  as  a  mercantile  speculation  by  the  builder,      Sfdjoiy 

that  I  believe  is  a  case  not  touched  in  any  way  by  the  Foreign         

Enlistment  Act ;  whether  it  be  or  not  is  not  the  present  question. 
But  putting  the  Foreign  Enlistment  Act  and  municipal  legis- 
lation out  of  the  question,  if  this  rule  of  international  law  which 
my  learned  friend  Sir  Hugh  Cairns  invented  for  the  purpose  of 
his  argument  in  order  to  make  the  two  things  fit  together, 
existed,  it  is  perfectly  plain  that  no  ship  ready  armed  and 
equipped  could  be  delivered  within  the  neutral  waters  so  that 
she  might  pass  out  ready  for  action  if  she  met  the  enemy  on  the 
sea  without  giving  a  right  of  reclamation  to  the  foreign  Govern- 
ment. Is  that  the  doctrine  of  American  writers  ?  I  will  refer 
your  Lordships  to  a  short  passage  in  Wheaton's  History  of  the 
Law  of  Nations,  New  York,  first  edition,  page  312,  in  which  he 
treats  the  proposition  as  one  only  to  be  spoken  of  with  contempt. 
He  is  there  speaking  of  a  controversy  between  two  Italian 
jmrists,  Lampredi  and  Galiani.  One  of  them,  Lampredi,  he 
regards  as.  a  person  of  some  reputation  and  learning,  while 
Galiani,  the  other,  is  a  person  whom  he  thinks  very  lightly 
of  indeed.  I  believe  we  find  this  very  point  touched  there. 
"  Lampredi  then  proceeds  t<^  consider  an  idle  question  raised  by 
"  Galiani,  *  whether  the  conventional  law  of  nations,  interdict- 
"  '  ing  the  trade  with  the  enemy  in  articles  contraband  of  war, 
"  '  extends  to  the  sale  of  the  same  articles  within  the  neutral 
"  '  territory  ? '  Galiani  pretends  that  it  does,  and  that  a  ship, 
"  for  example,  built  and  armed  for  wur  in  a  neutral  port,  cannot 
"  be  there  lawfully  sold  to  a  belligerent.  Lampredi  takes  a  great 
"  deal  of  superfluous  pains  to  fortify,  both  by  reason,  and  an 
"  appeal  to  the  authority  of  treaties  and  of  preceding  public 
"  Jurists,  his  own  opinion  that  the  transportation  to  the  enemy 
'*  of  contraband  articles  alone  is  prohibited ;  but  that  the  sale  of 
"  such  articles  within  the  territory  of  the  neutral  country  is  per- 
"  fectly  lawful ;  he  admits  that  there  may  be  instances  where 
"  neutral  nations,  from  a  prudent  desire  of  avoiding  any  collision 
"  with  powerful  belligerents,  may  have  prohibited  the  trade  in 
"  contraband  of  war  within  the  temtory ;  but  he  asserts  that 
"  Venice  was  the  only  example,  during  the  war  of  the  American 
"  revolution,  of  a  neutral  state  absolutely  prohibiting  such  a 
"  traffic.  Naples  only  prohibiting  the  building,  for  sale,  of 
"  vessels  of  war,  and  the  exportation  of  other  contraband 
"  articles  ;  whilst  Tuscany  permitted  her  subjects  to  continue 
"  their  accustomed  trade  in  such  articles,  both  within  the 
"  territory  and  for  exportation ;  subject,  in  the  latter  case,  to 
"  the  belligerent  right  of  seizing  contraband  goods  going  for  the 
"  enemy's  use." 

Now,  my  Lords,  nobody  can  read  that  passage  without  seeing 
very  plainly  what  Wheaton's  view  of  this  distinction  would  be. 
It  is  quite  plain  that  it  can  make  no  difference  whatever  for  the 
purpose  of  the  distinction  whether  a  ship  ready  made  is  sold  or 
whether  she  is  manu&bctured  and  delivered  under  an  order.    So 


Arouiibht.    far  as  that  goes,  and  before  we  oome  to  the  Foreign  Enlistment 
Sid^y       ^^  *^^  ^^  construction,  I  entirely  subscribe  to  something  which 
...  '      fell  from  the  learned  Lord  Chief  Baron  at  the  trial,  that  it  could 
make  no  diflTerence  whether  there  was  a  sale  of  a  thing  ready 
made  without  a  previous  contract  or  a  delivery  under  a  contract 
No  doubt  if  no  legislation  made  a  difference  there  would  be  none. 
And  mo&t  assm^edly,  as  far  as  the  right  of  foreign  belligerent 
countries  to  complain  is  concerned,  it  is  perfectly  plain  that  if 
they  cannot  complain  of  a  ship  ready  armed  and  equipped  being 
sold  and  delivered  in  a  neutral  port,  and  crossing  the  frontier 
water  ready  immediately  to  engage  with  any  ship  she  may  meet, 
of  course  I  do  not  mean  going  in  pursuit,  because  that  falls  under 
another  consideration ;   if,  I  say,  foreign  belligerent   countries 
could  not  complain  of  that,  neither  could  they  complain  because 
the  ship  is  constructed  under  circumstances  like  those  which  we 
have  been  considering,  and  crosses  in  a  condition  to  resist  any 
attempt  to  make  a  capture  of  her.     But  the  truth  is  that  there 
is  no  connexion  whatever  between  my  learned  friend's  premises 
on  this  part  of  the  case  and  his  conclusion.     His  two  rules  of 
international  law,  properly  understood,  are  quite  sound  as  far  as 
they  go,  but  they  do  not  conduct  you  to  the  conclusion  that 
there  is  an  obligation  antecedently  to  municipal  legislation  upon 
any  neutral  country  to  prohibit  tliat  part  of  the  trade  of  its 
subjects  which,  whatever  construction  you  may  put  upon  this 
Act,  is  prohibited  by  the  Foreign  Enlistment  Act. 

And  I  venture  to  say  that  it  will  be  a  deep  and  most  serious 
misfortune  to  this  country,  and  to  all  other  countries  in  a  simi- 
lar position,  if  such  a  doctrine  should  at  any  time  receive  the 
sanction  of  your  Lordships'  authority,  because  what  would  of 
course  be  the  immediate  consequence  ?  Why,  that  whenever  ships 
prepared  for  war  have  actually  crossed  the  frontier  and  have  not 
been  stopped  under  such  circumstances,  some  colour  would  be  given 
to  those  demands  which  have  hitherto  been  treated  as  extrava- 
gant, unreasonable,  and  utterly  without  foundation  in  the 
doctrines  of  international  law,  for  compensation  and  reparation 
for  all  the  damage  which  ships  so  crossing  the  frontier  line 
might  commit. 

I  pass,  my  Lords,  from  that,  and  before  I  present  my  own 
view  of  the  mischief  of  the  statute,  and  consider  what  is  the  true 
connexion,  as  far  as  there  is  any,  between  questions  of  inter- 
national law  and  that  statute,  I  think  it  will  be  convenient  that 
I  should  shortly  refer  to  his  Lordship's  ruling,  upon  the  corre- 
sponding point,  because  this  argument  of  my  learned  friend  Sir 
Hugh  Cairns  appears  to  me  certainly  to  have  that  support,  which 
I  am  very  fax  indeed  from  undervaluing,  which  any  argument 
may  have  that  coincides,  to  a  certain  extent,  with  passages  in  a 
judgment  or  charge  of  a  learned  Judge.  It  is  one  of  the  things, 
my  Lords,  of  which  we  respectfully  complain  in  this  summing 
up  and  ruling  of  the  Lord  Chief  Baron  ;  that  his  Lordship  has 
made  arbitrary  assumptions  as  to  the  connexion  between  the 
general  permission  of  oontarabond  trade  by  international  law  and 
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the  construction  of  this  statute  with  respect  to  ships.    And  I 
will  ask  your  Lordships  to  permit  me  to  refer  you  to  the  passages      ^^^^j, 
of  that  charge  which  contain  those  assumptions.  There  is  one,  my        ^^  ' 
Lords,  at  page  229,  which  I  will  not  dwell  upon.    It  merely  states 
the  general  rule  as  to  the  right  of  trade  in  contraband,  adopting, 
I  think,  from  Chancellor  Kent,  that  passage,  to  the  efiect  not 
only  that  no  nation  is  bound  to  prohibit  commercial  adventures 
in  contraband  of  war,  but  I  think  also  the  one  in  which  he  uses 
the  expression  open  to  criticism  that  the  right  of  a  neutral  to 
transport,  and  of  a  hostile  power  to  seize,  are  conflicting  rights. 
His  Lordship  refers  to  those  authorities,  upon  which  I  make  at 
present  no  observation.     But  then  at  page  231  he  takes  up  the 
same  subject  again,  and  after  noticing  that  the  word  ''  building  " 
did  not  occur  in  the  Act  of  Parliament,  which  is  of  course  a  very 
important  observation,  and  one  which  will  require  careful  attention 
when  we  come  to  that  psj^  of  the  subject,  his  Lordship  proceeda 
thus :  ''  Surely  if  from  Birmingham  either  state  may  get  any 
"  quantity  of  destructive  instruments  of  war,  and  if  from  the 
"  various  parts  of  the  kingdom  where  gunpowder  is  made  they 
"  can  obtain  any  quantity  of  that  destructive  material,  why 
"  should  they  not  get  ships  ?     Why  should  ships  alone  be  them- 
"  selves  contraband?"     My  Lords,  we  all  entirely  agree  that 
ships  are  not  alone  contraband.  The  expression  ''  contraband,"  pro- 
perly speaking,  relates  to  that  which  by  international  law  may  be 
taken  upon  the  seas.     All  those  things  are  contraband  there ;  and 
it  appears  to  me  that,  as  far  as  intmiational  law  is  concerned, 
there  is  no  distinction  whatever  between  ships  and  those  other 
things.     But  if  the  learned  Lord  Chief  Baron  meant  to  use  the 
word  "  contraband "  when  he  said  "  why  should  they  not  get 
"  ships  ? "   "  why  should  ships  alone  be  of  themselves  contra- 
'*  band  ? "    in  the  sense   of   "  prohibited  by   the  statute,"   (I 
suppose  that  was  the  sense  in  which  the  word  was  used,)  then 
I  would  take  leave  to  say,  that  is  a  matter  of  legislation ; 
and  that  as  far  as  we  find  that  ships  are  so,  we  are  not  to  en- 
deavour to  get  out  of  it,  and  to  pare  down  and  fritter  away  the 
statute  by  arbitrary  and  false  constructions,  because  it  may  seem 
(though  I  think  very  good  reasons  can  be  given  for  the  distinc- 
tion) that  one  kind  of  contraband  should  be  put  upon  the  same 
footing  as  another. 

How  does  his  Lordship  proceed  ? — "  Now,  gentlemen,  I  will 
**  state  to  you  why  I  put  the  question  I  did  to  the  Attorney 
^*  General.  I  said.  Do  you  mean  to  say  that  a  man  cannot  make 
"  a  vessel,  intending  to  sell  it  to  either  of  the  belligerent  powers 
**  that  require  to  have  it,  to  that  one  which  will  give  him 
"  the  largest  price  for  it  ?  Is  that  unlawfrd  ?  The  learned  At- 
"  tomey  General,  I  own,  rather  to  my  surprise,  declined 
"  giving  an  answer  to  a  question  which  I  thought  very  plain 
"  and  very  clear.  You "  (that  is  the  juiy)  "  saw  what  passed. 
"  I  must  leave  you  to  judge  whether  there  was  anything 
"  improper  in  the  manner  in  which  I  (so  to  express  it)  com- 
<'  muned  with  the  Attorney  Qeneval  on  the  law,  so  that  we 
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ARODnNT.  **  might  really  imderstand  each  other,  and  that  I  might  have 
"  my  mind  instructed,  fitted  out,  equipped,  and  ftimished, 
"  if  you  please,  by  the  contents  of  his.  Gentlemen,  the 
"  learned  Attorney  General  declined  to  answer  that  question. 
"  But  I  think,  by  this  time,  having  read  to  you  these  matters," 
(that  is,  the  passages  from  the  American  books  concerning  the 
general  rules  as  to  contraband  trade),  "  you  are  lawyers  enough  to 
"  answer  it  yourselves.  I  think  that  answer  ought  to  be,  '  Yes, 
"  a  man  may  make  a  vessel.'  Nay,  more,  according  to  the  autho- 
"  rity  I  have  just  read  "  (that  was,  I  think,  the  case  of  the  "  Inde- 
"  pendencia  *') ''  he  may  make  a  vessel  and  arm  it,  and  then  offer 
"  it  for  sale."  Well,  my  Lords,  I  believe  that  to  be  perfectly 
true,  provided  always  that  it  was  not  done  with  any  intention 
antecedently  to  the  offering  for  sale  such  as  the  statute  strikes  at 
At  all  events  it  is  true  by  general  international  law.  Then  his 
Lordship  says  :  "  So  Story  lays  down-  But  I  meant,  gentlemen, 
"  as  I  said  then,  if  I  had  got  an  affirmative  answer  to  that 
"  question,  to  put  another.  If  any  man  misiy  build  a  vessel  for 
"  the  purpose  of  offering  it  to  either  of  the  belligerent  powers 
"  who  is  minded  to  have  it,  may  he  not  execute  an  order  for  it  ?" 
That  would  apparently  refer  to  a  vessel  not  only  built  but 
armed.  His  Lordship  goes  on  to  say,  "  Because  it  seems  to  me 
to  follow  as  a  matter  of  course,  if  I  may  make  a  vessel,  and  then 
say  to  the  United  States,  '  I  have  got  a  capital  vessel,  it  can 

*  easily  be  turned  into  a  ship  of  war  ;  of  course  I  have  not 

*  made  it  a  ship  of  war  at  present ;  will  you  buy  it  ?'  if  that  is 
perfectly  lawful." 

Mr,  Baron  Channell.—'*  If  that  is  lawful  ? " 

Mr,  Attorney  General, — ''Surely  it  is  lawfiil  for  the  United 
"  States  to  say,  '  Make  us  a  vessel  of  such  and  such  description, 
"  *  and  when  you  have  made  it  send  it  to  us/  "  Now,  my  Lords, 
I  take  the  liberty  of  saying  that  the  sequitur  is  not  obvious  to 
my  mind ;  it  may  be  a  true  interpretation. 

Lord  Chief  Baron. — I  must  rather  object  to  a  critical  obser- 
vation of  anything  that  is  not  a  direction  to  the  jury,  that  you 
have  a  right  to  complain  of.  This  is  really  the  first  time  that  I 
have  ever  heard  a  learned  Judge's  direction  to  the  jury  used  in 
this  way  after  being  taken  down  in  no  doubt  tolerably  accurate 
short-hand,  but  it  contains  some  rather  considerable  mistakes  and 
corrections.  Although  certainly  it  is  generally  praiseworthy,  yet 
there  are  many  parts  of  it  which  are  open  to  serious  objections. 
Therefore,  except  in  the  matter  of  direction  to  the  jury,  if  you 
think  it  useful  to  comment  upon  it,  I  have  no  objection  ;  but  it 
is  not  usual  in  this  Court  to  make  a  short-hand  writer's  note  the 
subject  of  that  species  of  commentary. 

Mr.  Attorney  General, — I  regret  it,  my  Lord,  if  my  duty  should 
require  me  to  do  anything  unusual,  but  I  am  perfectly  convinced 
that  the  jury  would  naturally  receive,  however  unintentional  on 
your  Lordship's  part,  impressions  bom  many  of  those  passagep  to 
which  I  wish  to  call  attention. 
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Lord  Chief  Baron. — ^If  you  think  it  necessary,  you  can,  of  Argumekt. 
course,  do  so. 

Mr.   Attorney  Oeiieral — My    Lord,   I  think  it    absolutely 
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Lord  Chief  Baron, — ^Then  I  should  be  very  sorry  to  stop  you, 
because  I  believe  it  is  entirely  owing  to  myself,  as  presiding  in 
this  Court,  that  that  we  are  now  doing  is  permitted  to  be  done ; 
that  is,  to  take  a  regular  short-hand  writer's  note  for  this 
purpose.  In  the  times  of  those  who  preceded  me,  and  ad  long 
as  Lord  Wenleysdale  was  a  member  of  this  Court-,  such  a 
thing  was  not  permitted  I  think  there  is  considerable  conveni- 
ence in  the  modem  practice,  which  I  believe  we  have  adopted 
fix)m  what  I  consider  to  be  the  better  practice  of  the  Court  of 
Equity,  namely,  that  of  resorting  to  a  short-hand  writer's  notes 
for  the  very  words  that  were  used.  But  most  unquestionably 
this  line  of  argument  would  not  have  been  permitted,  if  ray 
brother  Parke,  now  Lord  Wenleysdale,  had  been  sitting  in  the 
Court  There  are  many  reasons  why  I  may  be  considered  in 
some  measure  as  having  introduced  the  practice,  and  certainly  I 
do  not  mean  to  complain  of  it,  if  you  think  it  necessary  to  the 
justice  of  the  case  to  resort  to  it  now. 

Mr.  Attorney  Oeneixil. — Certainly,  with  all  respect  to  your 
Lordship,  I  do. 

Lord  Chief  Baron. — Then  I  have  no  more  to  say. 

Mr.  Attorney  Oeneral — My  learned  friends  on  the  other  side 
have  referred  to  the  shorthand  notes,  and  to  parts  of  your  Lord- 
ship's summing  up,  as  t^'cU  as  the  rest.  No  doubt  we  shall  know 
eventually,  and  of  course  we  shall  take  it  with  entire  deference, 
what  your  Lordship  really  meant  by  any  passages  that*  may 
have  been  misunderstood  in  any  quarter ;  but  the  jury  by  those 
passages  would  have  been  led  to  receive  impressions,  and  to 
suppose  themselves  to  have  been  instructed  in  a  certain  sense  of 
the  statute. 

Lord  Chief  Baron. — Pray  understand  me  as  saying  distinctly, 
that  as  the  practice  was  introduced  by  myself,  I  certainly  mean 
to  throw  no  impediment  in  the  way  of  the  fiillest  use  that  can  be 
made  of  it,  for  the  advancement  of  justice. 

Mr.  Attorney  General.  My  Lords,  I  wish  to  state  this.  (I  am 
sure  your  Lordship  would  not  suppose  the  contrary  for  a  moment.) 
I  have  not  the  slightest  wish  to  decline  to  receive  fix)m  your 
Lordship  any  correction  as  to  any  error  which  there  may  be  in 
the  Report.  On  the  contrary,  I  should  be  exceedingly  obliged 
if  you  would  tell  me  if  there  be  any  expressions  in  the  Report, 
upon  which  I  speak,  which  appear  to  your  Lordship  to  be  inaccu- 
rately stated  there,  through  those  defects  which  we  all  know  may 
creep  into  all  shorthand  notes.  I  am  sure  I  should  be  sorry  to  make 
an  observation  upon  anything  of  that  kind ;  but  my  impression 
is,  that  in  substance,  the  passage  I  am  about  to  read  was  what  I 
heard  firom  your  Lordship  myself,  and  what  was  actually  said, 
namely,  that  it  follows  that  because  a  party  may  sell  a  vessel 
which  it  was  said  may  be  sold,  even  armed^  according  to  the 
8S«.  T 
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AmouMMTt.  authority  of  Stoiy,  so  Le  may  even  execute  an  order  given  by 
TZr  one  of  the  belligerent  parties  for  a  similar  vesseL  And  then  fol- 
srdDay.  ^^^^  ^^  passage,  "  Now  the  learned  counsel  certainly  addressed 
"  themselves  very  much  to  this  view  of  the  matter ;  but  it  was 
"  said,  *  But  if  you  allow  this  you  repeal  the  statute/  Gentle- 
"  men,  I  think  nothing  of  the  kind.  What  that  statute  meant 
"  to  provide  for  was,  I  own,  I  think,  by  no  means  the  protection 
"  of  the  belligerent  powers."  There,  my  Lords,  with  perfect 
respect,  I  take  the  liberty  of  saying  that  I  most  fully  agree.  I 
think  that  upon  the  face  of  the  statute  it  was  perfectly  plain  that 
it  was  the  peace  and  welfare  of  this  realm  that  the  statute  was 
meant  to  provide  for,  and  no  person  can  take  exception  to  that. 
"  I  do  not  think  their  protection  entered  into  the  heads  of  those 
*'  who  framed  this  statute,  otherwise  they  would  have  said,  you 
''  shall  not  sell  gunpowder,  you  shall  not  sell  guns." 

Loiyi  Chief  Baroii. — We  have,  in  the  next  sentence,  "  very 
*'  heartily,"  but  "  heavily  "  is,  no  doubt,  the  correct  meaning. 

Mr,  Attorney  Oeneral. — I  am  reading  from  the  small  book, 
because  I  have  marked  it.  "  There  are  places  that  now  and  then 
"  explode  in  different  parts  of  the  kingdom,  and  which  would 
**  have  complained  very  heavily  if  they  had  said.  You  shall  not  sell 
"  gunpowder,  you  shall  not  sell  arms.  Why  all  Birmingham 
''  would  have  been  in  arms.  But  the  object  of  this  statute  was 
"  this."  I  have  no  doubt  what  follows  was  merely  by  way  of 
illustration.  At  the  same  time,  it  is  an  illustration  which  seems 
to  me  to  have  had  the  imfortimate  effect  of  representing  as  if  it 
were  a  complete  view  of  the  object  of  the  statute  that  which,  to 
say  the  least,  would  be  a  view  only  of  some  incidental  incon- 
venience which  the  statute  might  help  to  meet.  His  Lordship 
says,  "  The  object  of  the  statute  was  this :  we  will  not  have  our 
"  ports  in  this  country  subject  to  possibly  hostile  movements  ; 
'*  you  shall  not  be  fitting  up  at  one  dock  a  vessel  equipped  and 
"  ready,  not  being  completely  armed,  but  ready  to  go  to  sea,  and 
"  at  another  dock  dose  by  be  fitting  up  another  vessel,  and 
"  equipping  it  in  the  same  way,  which  might  come  into  hostile 
*'  communication  immediately,  possibly  before  they  left  the  port 
'*  It  would  be  very  wrong  jf  they  did  so,  but  it  is  a  possibility. 
''  Now  and  then  it  has  happened,  and  that  has  been  the  occasion 
"  of  this  statute." 

Lord  Chief  Ba/ron, — ^There  is  an  error  there,  because  it  is  quite 
plain  from  the  summing  up  that  that  was  not  the  occasion  of  the 
statute ;  it  was  one  of  the  occasions  which  might  give  rise  to  it. 

Mr.  Attorney  Oeneral. — I  have  no  doubt  whatever,  my  Lord, 
that  that  was  your  Lordship  s  intention,  but  nobody  could  read 
the  passage,  as  I  have  already  said,  without  being  satisfied  that 
although  your  Lordship  would  not  desire  to  be  imderstood  as  lay- 
ing down  in  those  terms  your  view  of  the  whole  scope  and  object 
of  the  statute,  nevertheless,  unfortunately  it  was  so  expressed  to  the 
jury,  or  expressed  in  a  manner  amounting  to  that,  and  it  would 
certainly,  I  think,  produce  the  impression  even  upon  the  minds  of 
those  who  would  not  misunderstand  your. Lordship  to  a  great 
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exteuiy  that  your  Lordship  thought  the  only  object  of  the  statute    Aboument. 
was  to  prevent  within  British  waters  those  acts  which  may  be      o-^lT 

called  direct,  or,  as  my  learned  friend  calls  them,  proximate  acts  of    •    ^^ ' 

hostility ;  that  such  acts  as  are  in  truth  hostile  collisions  or  move- 
ments leading  to  hostile  collisions  shortly  and  at  a  slight  distance 
from  our  territories,  so  that  you  may  say  the  attack  began 
within  oxu:  watera  But,  my  Lord,  I  lake  the  liberty  of  observing 
that  the  whole  tendency  of  the  passage  wliich  I  have  read  is  a 
misleading  tendency,  suggesting  this,  that  there  is  no  reason  in 
the  world  why  ships  should  be  in  a  diflferent  position  from  other 
contraband;  and  in  point  of  fact  his  Lordship  must  have  been 
understood  to  say,  I  do  not  think  they  are :  1  think  the  statute 
was  only  meant  to  prevent  hostile  operations  of  ships,  or  that 
wliich  might  lead  to  hostile  operations  of  ships  within  our 
waters,  and  to  prevent  that  species  of  breach  of  the  peace — 
to  prevent  that  which  would  be  a  breach  of  the  peace,  or  a 
violation  of  our  territory  by  hostile  operations ;  and  it  had  not 
any  such  large  intent  and  object  as  would  justify  a  distinction 
being  made  by  legislative  enactment  between  the  position  of 
ships  genei*ally,  and  the  position  of  other  contraband 

My  Lord,  I  venture  to  think  that  this  was  an  erroneous 
and  a  misleading  view  with  respect  to  the  object  of  the  statute 
and  I  will  now  take  the  liberty  of  presenting  my  view  of 
the  object  of  the  statute,  derived  mainly  from  the  language  of 
the  preamble  and  from  the  provisions  of  the  statute  itself.  Now 
I  take  first  the  preamble,  and  I  find  that  the  preamble  expresses 
the  mischief  which  was  to  be  prevented  thus.  It  speaks  both 
of  the  "enlistment  or  engagement  of  His  Majesty's  subjects  to 
"  serve  in  war,"  and  of  the  equipping  and  fitting  out  and  arming 
of  vessels  "for  warlike  operations  in  or  against  the  dominions 
"  or  territories  of  any  foreign  prince,"  or  "  against  the  ships, 
"  goods,  or  merchandise  of  any  foreign  prince,"  or  his  subjects, 
"as  prejudicial  to"  and  tending  "to  endanger  the  peace  and 
"  welfare  of  this  kingdom."  And  I  find  that  the  statute  follows 
out  that  preamble,  in  the  second  clause,  by  prohibiting  the 
enlistment  in  any  part  of  the  world  in  the  service  of  any  foreign 
prince,  without  His  Majesty's  licence,  or  on  board  any  ship 
"  intended  to  be  used  for  any  warlike  purpose "  (I  take  one 
expression,  which  is  sufficient  for  me)  "of  any  natural-bom 
"  subject  of  the  Crown."  The  latter  part  of  the  same  section 
also  prohibits  the  hiring  or  procuring  by  any  person  whatever, 
whether  natural-bom  subject  or  not,  within  the  realm,  of  any 
other  person,  whether  a  natural-bom  subject  or  not,  to  act  as  an 
officer,  soldier,  or  sailor  in  the  land  or  sea  service  of  any  foreign 
prince,  or  to  agree  to  go  to  or  embark  from  any  part  of  the 
dominions  of  the  Crown  of  England  in  order  to  be  so  employed 
elsewhere. 

So  that  when  we  take  the  subject  of  enlistment,  we  find 
it  is  perfectly  plain  upon  the  face  of  the  statute  that  there  are 
no  proximate  acts  of  war,  whether  within  our  own  territory 
or  which  could  tend  to  the  violation  of  our  territory,  wliicli 
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Aroument.  are  alone  aimed  at ;  but,  on  the  contrary,  the  net  is  thrown  as 
wide  as  the  entire  world,  and  the  statute  deals  with  enlistments 
by  natural-born  British  subjects  anywhere,  and  it  deals  also  with 
the  procuring  in  the  realm  of  any  persons  whatever  not  only  to 
enlist,  but  to  agree  to  go  or  embark  from  any  part  of  His 
Majesty's  dominions  with  the  purpose  to  engage  themselves  or 
enlist  elsewhere. 

Then,  my  Lord,  the  same  Act  contains  the  clauses  we  have  to 
consider  upon  the  subject  of  the  equipment  of  vessels.  I  say, 
that  upon  the  face  of  the  preamble  and  clauses  taken  together, 
a  mischief,  as  large  as  words  could  describe,  is  pointed  at  as  not 
sufficiently  prevented  by  existing  laws,  namely,  a  danger  to  the 
peace  and  welfare  of  this  kingdom  ;  and  the  clauses  which  follow 
prove  that  that  is  a  danger  which  it  is  supposed  may  arise  fi'om 
acts  of  the  subjects  of  the  Crown  not  only  within  British  terri- 
tory, but  beyond  British  territory,  as  to  one  at  least  of  the  two 
matters  with  which  the  Act  deals.  It  is,  therefore,  quite  impos- 
sible to  circumscribe  within  any  such  narrow  limits  as  has  been 
imagined  the  general  object  and  the  general  policy  of  the  Act. 

Now  let  me  state  to  your  Lordships  what  I  think  is  the  just 
conclusion  to  be  drawn  from  the  Act  itself,  with  ^11  such  refer- 
ence to  extrinsic  facts  of  history  as  may  be  admissible  as  to  its 
object.  I  understand  the  fact  to  be  this,  that  the  Act  was  con- 
sidered necessary  in  order  to  enable  the  Sovereign  of  tliis  country 
to  take  the  measures  which  were  or  might  be  useful  to  preserve 
the  peace  of  the  kingdom  and  to  avoid  entanglements  with 
foreign  powera  It  was  not  because  foreign  powers  had  by 
established  international  law  a  right  to  demand  it ;  but  because 
we  knew,  in  the  affairs  of  men,  that  the  demands  of  foreign 
powers,  and  the  differences  which  might  arise  with  them,  were  not 
limited  by  abstract  a  priori  notions  of  absolute  right.  It  was  to 
avoid  entanglements  and  difficulties  of  that  sort  that  the  Crown 
asserted  its  unquestionable  right  to  compel,  in  those  matters 
which  this  Statute  defines,  under  penalties,  the  observance  by  its 
own  subjects  and  by  foreigners  within  the  realm,  of  that 
neutrality  which  the  Sovereign  himself  desired  to  observe. 

And,  my  Lords,  it  is  very  plain  what  sort  of  evils  wotdd  arise 
if  these  prohibited  things  were  allowed  to  go  on.  Is  it  not  in 
itself  manifest  that  enlistments  of  men  and  equipments  of  ships 
within  the  realm  might  tend  to  foment  those  wars  as  to  which 
the  Sovereign  was  neutral?  And  that  they  might  tend  by 
fomenting  those  wars  to  introduce  complications  and  difficulties 
which  otherwise  might  not  arise  ? 

In  truth,  my  Lords,  experience  has  shown  with  regard  to  both 
these  subject  matters,  the  enlistments  of  men  and  arms,  and 
the  equipments  of  vessels,  that  these  things  are  liable  to  happen 
when  there  are  large  bodies  of  people  within  the  State  not  so 
neutrally  disposed  as  the  Sovereign,  when  feeling,  opinion,  or 
whatever  else  may  be  the  cause,  leads  to  strong  sjonpathies 
within  the  realm  on  the  part  of  numbers  of  the  subjects  with  some 
foreign  belligerent  power.    No  better  illustration  can  be  desired 
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than  that  which  is  furnished  by  the  circumstances  under  which  our   Abodment. 
Act  passed.     Your  Lordships  all  recollect  the  strong  sympathy      ardDay 
which  was  felt  within  the  realm  with  the  revolted   Spanish         .        * 
colonies.     The  idea  of  any  succour  going  from  the  realm  by 
enlistments  of  men,  or  equipments  of  vessels,  to  Spain  against 
the  revolted  colonies,  was  one  from  which  the  public  feeling  was 
entirely  abhorrent.     And  therefore  it  is  obvious  that  this  kind 
of  thing  is  likely  to  happen  if  there  is  no  restraint ;   while 
the  Sovereign  professes  neutrality  the  people  may  be  acting 
nnneutrally,  or  large  bodies  of  people  may  be  acting  in  such  a 
manner  as  to  expose  the  country  at  large,  in  respect  of  which 
the  Sovereign  represents  all  the  people,  to  a  suspicion  of  wilftilly 
conniving  at  and  participating  in  systematic  unneutral  conduct 
on  the  paxt  of  the  subjects,  in  spite  of  the  neutrality  which  the 
State  itself  professes. 

And  this  is  likely  to  happen  with  regard  to  this  class  of 
actions  in  a  manner  not  like  the  case  of  ordinary  contraband,  as 
I  will  show  you ;  and  it  is  pointed  at  on  the  face  of  the  statute. 
If  there  be  a  war,  in  which,  though  the  Sovereign  of  Great 
Britain  professes  neutrality,  yet  a  great  number  of  the  subjects 
act  in  a  manner  directly  contrary  to  it  and  supply  a  force  by 
enlistments  of,  men  (I  take  that  as  an  example),  by  organizing 
expeditions  of  men  to  go  and  serve  in  the  armies  of  the  belli- 
gerent whom  they  favour,  or  which  is  practically  just  as 
noxious,  by  organising  naval  equipments,  it  is  perfectly  plain 
that  the  result  will  be  this,  a  state  of  things  will  be  pro- 
duced which  alters  the  balance  of  power  practically,  and  in  con- 
sequence of  that  partiality  of  those  subjects  of  the  neutral  state 
as  between  the  two  belligerents,  something  is  done  which  throws 
a  power  from  the  neutnd  coimtiy  into  the  scale  of  one  of  the 
belligerents  against  the  other,  and  which  makes  the  belligerent 
who  suffers  by  it  say,  I  care  not  what  your  Vattel,  or  Grotius,  or 
Puffendorf  may  say  ;  I  find  that  I  am  practically  suffering  from  - 
this,  and  you  call  yourself  neutral,  but  your  subjects  are  sending 
navies  and  are  sending  armies  to  take  part  against  me  in  the 
war,  and  it  alters  practically  the  conditions  of  the  warfare.  So 
that  it  is  better  worth  my  while  to  go  to  war  with  you  too,  and 
to  have  it  out  openly,  than  allow  this  state  of  things  to  go  on. 

Can  any  one  doubt  that  that  is  the  way  in  which  such  a  state 
of  things  would  work  practically  aA  between  a  powerful  country 
and  a  weak  one  ?  Let  me  imagine  that  we  were  at  war  with 
France,  and  that  all  the  private  dockyards  in  Sweden  and  in 
the  United  States,  and  in  the  Netherlands,  or  wherever  else 
they  may  build  ships,  were  at  work  day  and  night  te  fit 
out  and  equip  vessels  of  war  for  France,  then  it  would  be 
a  question  of  policy  as  between  us  and  a  great  powei*  like 
the  United  States,  whether  the  evil  had  become  so  int  jlerable 
that  it  would  be  better  to  complicate  ourselves  with  an  additional 
war  with  so  powerful  a  country  rather  than  to  endure  it.  But  it 
might,  I  think,  be  quite  conceivable  and  possible  that  we  in  that 
case,  as  we,  I  think,  have  done  in  all  similar  cases  in  the  course 
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Argument,    of  otir  history,  might  say,  "We  'will  not  endure  it,  and  if  this 
3rdD^        goes  on  we  will  rather  go  to  war  with  you  than  let  war  be  carried 

^^'      on  practically  against  us  from  your  shores  under  pretence  of 

neutrality.  That  we  should  do  that  with  a  weak  power  like 
Sweden,  can  any  human  being  entertain  a  doubt  ?  These  are  the 
dangers  that  have  to  be  provided  against  A  belligerent  state, 
under  those  circumstances,  does  not  stop  to  examine  whether  this 
is  a  dealing  in  contraband,  whether  it  comes  within  the  general 
rules  applicable  to  munitions  of  war — to  shot  and  muskets  and 
other  things,  which  are  the  subjects  of  mere  mercantile  dealings. 
It  looks  broadly  at  the  practical  mischief  which  it  is  suflTering. 
It  says.  It  is  in  substance  as  noxious  to  me  as  if  it  were  war 
carried  on  from  your  shores,  and  I  will  not  endure  it. 

The  Legislature  saw  that  danger,  and  the  Legislature  tliought 
it  necessary  to  guard  against  it.  And  if  your  Lordships  will 
observe,  the  language  is,  "may  be  prejudicial  to  and  tend  to 
"  endanger  the  peace  and  welfare  of  this  kingdom."  My  Lords, 
the  peace  and  welfare  of  this  kingdom  would  be  endangered  even 
if  such  difficulties  stopped  short  of  war,  even  if  it  were  merely 
a  disturbance  of  friendly  relations  with  other  countries,  even 
if  there  were  the  seeds  of  ftiture  wars  only  sown  and  animosities 
engendered.  It  is  perfectly  manifest,  therefore,  that  as  such  occa- 
sions might  tend  to  produce  such  results,  the  Legislature  might 
most  wisely  take  out  of  the  general  category  in  which  it  suffered 
other  contraband  dealings  to  remain  particular  kinds  of  contra- 
band dealings  and  proceedings  not  previously  forbidden  by  any 
kind  of  international  law  whatever  on  which  anybody  could 
lay  his  finger,  but  which,  nevertheless,  when  they  proceed  to 
a  certain  point,  might  become  so  intolerable  to  the  nations 
that  suffered  from  them,  that  they  might  be  supposed  to  be 
likely  to  result  in  danger  to  this  kingdom.  Let  me  put  the 
sort  of  case  which  might  arise,  and  your  Lordships  wiU  see 
at  once  that  I  am  not  stating  an  imaginary  case.  Let  me 
put  the  case  of  a  naval  power  so  strong  as  to  blockade  all 
the  ports  of  the  enemy,  so  that  not  a  single  ship  of  war 
can  come  out  of  those  ports.  Is  it  not  a  practical  cause  of 
complaint,  that  in  the  territory  of  some  neutral  power,  secure 
in  her  immunity  as  a  neutral,  where  no  attack  could  be  made, 
arsenals  should  be  established,  from  which  ships  might  be  sent 
out  ready  or  all  but  ready ;  and,  whatever  may  be  the  quibbling 
distinctions  which  legal  arguments  may  introduce,  which  will  be 
ready  and  can  be  made  ready  very  soon  by  the  most  easy  means 
and  the  most  practicable  methods,  to  take  the  sea,  dear  of 
the  blockade ;  and  by  possibility  (we  cannot  say  how  far  this 
might  go)  multiplying  in  such  numbers,  that  the  entire  advantage 
of  the  naval  superiority  possessed  in  the  first  instance  by  the 
blockading  power  might  be  entirely  destroyed  by  means  of  the 
partialities  of  the  subjects  of  the  neutral  state,  and  an  ai^lum 
afforded  in  the  neutral  state  for  operations  substantially  bellige- 
rent carried  on  there  under  the  eye  of  the  belligerent  power,  but 
in  the  neutral  territory? 
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Now,  my  Lords,  I  approach  the  matter  a  little  more  closely,    Akoumekt. 
and  I  miist,  in  the  first  place,  demur  to  the  very  strong  things     oJf]^ 

which  some  people  say  about  ordinary  contraband  trade.     I  do        !^' 

not  propose  to  take  your  Lordships  into  that  discussion,  which 
you  will  find  most  learnedly  conducted,  I  think,  by  Mr.  Duer  in 
his  book  upon  Marine  Insurance,  as  to  whether  or  no  such  lan- 
guage as  that  which  has  been  read  from  Chancellor  Kent  is 
entirely  unexceptionable,  in  which  he  speaks  of  two  conflicting 
rights,  the  right  of  the  neutral  to  carry  contraband  of  war,  and 
the  right  of  the  belligerent  to  intercept  and  capture  it.  Now 
I  apprehend  that,  for  the  purpose  for  which  Chancellor  Kent  has 
used  the  language,  it  was  entirely  accurate.  He  merely  meant 
this:  the  law  of  nations  does  not  impose  upon  any  neutral 
Government  the  obligation  of  preventing  its  merchants  fi:om  car- 
rying contraband.  The  law  of  nations  at  the  same  time  justifies 
the  belligerent  as  against  the  neutral  in  treating  it  as  hostile 
when  they  catch  it.  There  is  no  sanction  beyond  that  which 
the  law  of  nations  imposes ;  and  if  there  be  any  obligation  in  the 
matter  elsewhere  than  within  the  sphere  of  the  dominion  of  the 
law  of  nations,  where  a  belligerent  power  can  exercise  acts  of 
force,  it  is  an  imperfect  obligation.  Mr.  Duer  and  many  others 
think  that  it  is  not  a  happily  chosen  phraseology  to  express 
such  a  state  of  things  by  the  words  "  conflicting  rights,"  or  by 
language  such  as  I  think  I  have  heard  to-day  in  Court  from  one 
of  your  Lordships,  "perfectly  lawful." 

Lord  Chief  Baron. — At  what  page  is  that  passage  in  Duer  to 
which  you  have  referred  ? 

Mr.  Attorney  OeneraL — I  have  not  got  the  book  in  Court,  but 
there  is  a  whole  chapter  upon  the  subject  of  marine  insurance  of 
contraband. 

Mr.  Solicitor  General — It  is  in  the  first  volume  of  Duer,  my 
Lord,  at  page  750. 

Mr.  Attorney  General — A  similar  expression  to  that  has,  I 
think,  fallen  from  the  Bench  here ;  and  I  also  say  as  to  that, 
with  sincere  respect,  that  I  believe  it  to  have  been  used  in  the 
same  sense ;  yet  I  cannot  but  think  that  if  it  were  critically 
examined  some  exception  might  be  taken  to  it.  I  mean  the  ex- 
pression "  perfectly  lawful."  I  do  not  think  myself  that  those 
things  which  are  contrary  even  to  an  imperfect  obligation  can  be 
regarded  as  being  in  strictness  "  perfectly  lawful."  A  neutral 
power  would  surely  not  submit  to  the  capture  of  the  vessels  of 
its  subjects  on  the  high  seas,  and  the  rule  of  international  law 
authorizing  that  capture  would  never  have  been  established,  if  it 
were  held  that  the  carriage  of  contraband  to  the  ports  of  a 
belligerent  is  by  international  law  perfectly  lawful.  It.  is  lawful 
in  this  sense,  that  there  is  no  sanction  to  enforce  the  law  which 
prohibits  it,  except  that  of  the  right  of  the  belligerent  power  to 
seize.  But  1  apprehend  that  in  a  country  where  neutrality  is  pro- 
fessed, and  where  the  Sovereign  imposes  upon  Her  subjects  the 
duty  of  neutrality,  it  is  not  to  be  regarded  as  a  thing  entirely  ac- 
cording to  good  morals,  as  a  thing  unexceptionable  and  absolutely 
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Argument,    right  in  itself,    And  that  is  a  consideration  not  to  be  forgotten 
3rtJDa        when  we  enter  into  these  general  considerations  as  to  the  sup- 

posed  favour  to  contraband  trade  wliich  the  Legislature  must  be 

imagined  to  have  had  in  passing  this  statute,  and  with  respect 
to  the  supposed  desire  not  to  restrict  that  trade.  I  say  that  I 
do  not  think  a  contraband  trade  of  that  kind  is  regarded  as 
so  absolutely  righteous  and  lawful  even  by  municipal  law,  much 
less  by  the  law  of  nations. 

As  to  this  part  of  the  case  perhaps  your  Lordships  will  allow 
me  to  mention  to  you  a  passage  in  Bynkershoek,  chapter  ix., 
**  De  statu  belli  inter  own  Iioates,*'  which  I  do  the  rather  because 
the  passage  was  referred  to  in  a  document  which  I  believe  was 
not  generally  considered  in  Europe  to  state  the  doctrines  of 
international  law  incorrectly.  I  mean  the  answer  sent  by  the 
British  Government  to  Mr.  Seward  in  the  case  of  the  "  Trent" 
The  passage  which  I  refer  to  was  mentioned  in  that  answer 
as  containing  perhaps  as  good  an  exposition  as  could  be  found 
anywhere  of  the  principle  of  the  law  of  contraband.  I  do  not 
know  whether  your  Lordships  will  follow  me  conveniently  if  I 
read  it  in  the  Latin,  if  not,  perhaps  it  will  be  convenient  that  I 
should  translate  it  into  English. 

Lord  Chief  Baron. — ^We  will  try. 

Mr.  Attorney  General. — **  Qaldni  igitur  amid  n^stri  ad 
"  amicoa  euos,  quamvis  noatros  hoatea,  ea  adferunt  quce  ante 
"  adtuUrunt ;  arma,  viroa,  reliqua  ?  "  Tlien  he  goes  on  to  say 
that  the  States  General  answered  that  question  in  the  affirma- 
tive, and  contended  for  the  right  even  to  send  auxiliary  troops 
to  both  belligerents.  He  continues  thus — he  differs  from  that : 
*'  Hoomm  (that  is,  of  neutrals) — ojfficium  eat,  omni  vwdo  cavere, 
"  ne  ae  hello  interponant,  et  his  quani  illis  partihia  aint  vel 
"  a^quiorea  vel  iniquiorea.  Et  aane  id  quod  modo  dieebam 
'^  non  tantum  ratio  docet,  aed  et  usua  inter  omnea  fere  gentes 
"  receptua.  Quamvia  enim  libera  aint  cum  amicomm  hoatibus 
"  conimercia,  uau  tamen  placuit  (ut  capite  proximo  latius  osten^ 
"  dam)  Tie  alierutimm,  hia  rebua  juvemua,  quibus  bellum  contra 
"  amicoa  noatroa  inatruatur  et  foveatur.  Non  licet  igitur  alter-' 
"  utH  advehere  ea,  quibua  in  hello  gererido  opua  habet ;  ut  aunt 
**  tormenta,  ai^ma,  et,  quorum  prmcipuua  in  hello  uaua,  milites. 
"  Optimo  jure  interdictum  eat,  ne  quid  eoi^m  hoatibua  aub- 
*'  miniatremiLa ;  quia  hia  rebua  noa  ipai  quodammodo  videremur 
"  amicia  noatina  helium  facere." 

Your  Lordships  observe  that  those  words  cover  the  whole 
ground  of  contraband  of  war,  cannon,  arms,  and  soldiers,  the 
most  useful  of  all  things  in  war.  Ships  are  not  mentioned ; 
of  course  they  would  come  under  the  same  principle ;  and  the 
prohibition  of  such  trade  by  international  law  is  stated  to  be 
upon  the  ground^  that  those  who  engage  in  it  appear  them- 
selves in  a  manner  to  take  part  in  the  war,  and  to  make  war 
upon  a  nation  with  whom  their  State  is  at  peace.  That  is  the 
ground  of  the  right  of  capture ;  and  no  doubt  it  is  equally  true 
that  the  right  of  capture  is  the  only  general  sanction  that  is  to 
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be  found,  and  that  municipal  law  does  not>  generally  speaking,   Argumbkt* 
interfere  with  the  carriage  of  contraband ;  and  still  more,  that  it        7^ 

is  settled  among  nations,  that  no  belligerent  has  a  right  to  re-       ' f^* 

quire  any  other  nation  to  pass  municipal  laws  to  interfere  with 
it.  But  it  is  equally  clear,  that  the  right  of  capture  rests  upon 
the  intrinsic  illegality  of  the  thing  by  the  law  of  nations ;  and 
that  the  principle  of  that  illegality  is,  that  it  is  a  participation  in 
the  war  quodammodo.  And  among  the  things  that  are  men- 
tioned by  Bynkershoek,  and  which  are  all  put  by  him  under 
one  category,  you  will  find  that  milites  are  one.  The  Foreign 
Enlistment  Act  takes  milites  out  of  that  category,  and  says 
that  the  enlistment  of  soldiers  is  a  thing  which  shall  not  be 
done.  It  says  they  are  a  particularly  noxious  species  of  con- 
traband, as  to  which  the  peace  and  welfare  of  the  realm  may  be 
endangered,  if  they  are  left  simply  upon  the  general  power  of 
a  belligerent  to  deinl  with  them  himself;  and,  therefore,  our  law 
steps  in  and  deals  with  them.  Then  why  should  it  not  also 
deal  with  ships  upon  a  similar  principle  ?  I  think  I  am  at  liberty 
to  say  that. 

But,  my  Lords,  if  I  do  not  misunderstand  them,  the  authorities 
to  be  found  in  the  decisions  of  the  Common  Law  Courts  of  this 
country  have  also  recognized  that  principle,  and  have  treated  the 
contraband  trade,  which  upon  the  high  seas  would  be  illegal 
according  to  the  law  of  nations,  not  as  a  perfectly  righteous  and 
absolutely  lawful  and  in  every  sense  innocent  trade,  but  as  a 
trade  contra  honoa  Tnores,  which,  although  there  be  no  positive 
law  of  the  land  to  make  it  penal,  nevertheless  is  a  trade  which 
the  law  will  so  far  discourage  and  disapprove  as  to  give  it  no  aid 
or  assistance.  Upon  that  subject  I  will  mention  to  your  Lord- 
ships two  classes  of  cases,  one  which  has  been  mentioned  already, 
the  case  ot  Do  Wurtz  v.  Hendricks,  tried  before  Chief  Justice 
Best,  where  persons,  who  in  this  country  hstd  subscribed  to  a 
loan  to  promote  some  foreign  insurrection  or  rebellion,  were  held 
to  have  entered  into  a  contract  upon  which  they  could  not  recover; 
it  being  perfectly  dear  that  it  is  just  as  lawful  to  raise  money 
and  lend  money  as  it  is  to  sell  ammunition  of  war,  and  to  sell 
ships.  And  then  the  other  authorities  are  three,  one  in  the 
9  th  Bamewall  and  Cresswell,  page  712,  "  Harratt  v.  Wise," 
the  2nd  "  Naylor  v,  Taylor,"  in  the  same  book,  at  page  718,  and 
the  third  in  8th  Bingham  "  Medeiros  v.  HiU,"  at  page  231,  in 
all  of  which  it  was  rather  taken  for  granted,  I  am  bound  to 
say,  than  decided,  because  the  verdicts  upon  the  facts  in  each 
case  were  in  favour  of  the  plaintiff,  that  if  it  were  proved  that 
there  was  a  ship  sent  out  under  insurance  for  the  purpose  of 
running  a  blockade,  going  into  a  blockaded  port,  there  was  a 
legal  prohibition  against  it  by  the  law  of  nations,  and  that  the 
assured  could  not  recover.  I  do  not  think  it  was  decided 
in  those  cases ;  but  I  cannot  help  thinking  that  enough  fell 
from  judges  of  great  eminence  to  make  it  clear,  at  all  events, 
that  they  entertained  great  doubt  whether  it  was  possi- 
ble to  recover  upon  such  a  contract.  I  will  not  go  into  that, 
because   ultimately  it  would  appear  to  turn    upon  the  nice 
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Abgumbnt.    question  which  has  been  much  debated  among  juristB,  as  to  how 

•- —        far  a  mere  ordinary  trade  in  contraband,  not  prohibited  in  law, 

*^'      is  to  be  regarded  as  contra  bonos  mores,  or  as  an  ordinary  branch 

of  commerce.     One  thing  I  will  say  upon  that  subject,  which  is 

that  when   Her  Majesty  has  issued  that  proclamation  which 

your  Lordships  have  printed  in  the  book  before  you 

Lord  Chief  Baron, — The  case  which  you  referred  to  in  the 
8th  Bingham  says,  "  It  is  no  defence  to  an  action  on  a 
"  charter-party  for  not  sailing  on  the  voyage  towards  a  port  agreed 
"  on,  that  the  port  was  in  a  state  of  blockade,  if  the  defendant  knew 
"  the  fact  at  the  time  of  entering  into  the  charter-party."  If 
that  be  a  correct  analysis  of  the  case  (which  sometimes  these 
marginal  notes  are  not),  I  do  not  see  that  it  quite  amounts  to  that. 

Mr.  Attorney  General — I  do  not  think  your  Lordship  will 
find  that  it  is  a  very  accurate  note. 

Lord  Chief  Baron. — Sometimes  it  is  not  The  report  of  the 
judgment  of  Lord  Chief  Justice  Tindal  is  this,  '*  The  case  of 
"  the  *  Neptunus,'  which  was  cited  in  support  of  the  first  objec- 
*^  tion,  establishes  that  it  is  illegal  to  attempt  to  enter  a  blockaded 
"  port,  in  violation  of  the  blockade,  and  that  after  notification  of 
"  the  blockade  the  act  of  sailing  to  a  blockaded  port  with  the  in- 
"  tention  of  violating  the  blockade  is  in  itself  illegal.  But  neither 
"  that  case,  nor  any  other  that  can  be  cited,  has  laid  it  down 
"  that  the  mere  act  of  sailing  to  a  port  which  is  blockaded  at 
"  the  time" 

Mr.  Attorney  General — That  is  the  point,  my  Lord. 

Lord  Chief  Baron.^"  Which  is  blockaded  at  the  time  the 
"  voyage  is  commenced  is  any  offence  against  the  law  of  nations, 
"  where  there  is  no  premeditated  intention  of  breaking  the 
"  blockade,  if  it  shall  be  found  to  continue  in  force  when  the  ship 
"  arrives  off  the  port." 

Mr.  Attorney  General. — Exactly,  my  Lord,  that  is  what  I 
understood  to  be  the  view  of  the  Court,  and  I  believe  that  you 
will  find  the  other  cases,  as  far  as  they  go,  consistent  with  it ;  but 
your  Lordships  will,  I  hope,  understand  that  I  do  not  want  to 
press  this  matter,  which  is  very  much  beside  the  ultimate 
question,  though  it  is  connected  with  the  introductory  argument 
with  which  1  am  now  dealing.  I  do  not  want  to  press  it,  nor 
am  I  wishing  to  obtain  from  your  Lordships  any  expression  of 
opinion  on  the  point.  I  am  only  thinking  that  it  ought  to  be 
borne  in  mind,  that  if  any  one  approaches  the  construction  of 
the  Act  with  the  idea  that  trade  in  contraband  generally 
is  a  thing  to  be  encouraged,  and  which  the  law  looks  at 
with  approbation,  that  is  certainly  not  a  principle  for  which, 
as  far  as  I  can  find,  there  is  any  authority  in  our  law ;  and 
I  do  not  think  it  is  a  principle  easily  to  be  reconciled  with  the 
recognition  of  international  law,  and  the  acquiescence  of  the 
neutral  power  in  the  capture  of  the  ships  of  its  subjects  on  such 
grounds.  But,  my  Lords,  I  was  going  to  add  to  that  a  reference, 
which  I  think  ought  not  to  be  omitted,  to  Her  Majesty's  Procla- 
mation. Your  Lordships  wUl  recollect  that  Her  Majesty,  in  Her 
Proclamation,  of  which  you  have  an  abstract  in  the  book  before 
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you,  at  pages  12  and  13  of  the  Appendix,  ends  by  warning  Her    Aroxtmbot. 
subjects  in   these  terms:  —  After  stating  her  intention  to  be      3rd"i)ay. 

strictly  neutral,  and  referring  to  the  Foreign  Enlistment  Act,  she        

warns  her  subjects,  ^'  That  if  any  of  them  shall  presume,  in  con- 
"  tempt  of  this  Our  Royal  Proclamation,  and  of  Our  high  dis- 
"  pleasure,  to  do  any  acts  in  derogation  of  their  duty  as  subjects 
"  of  a  neutral  Sovereign,  in  the  said  contest,  or  in  violation  or 
**  contravention  of  the  law  of  nations  in  that  behalf;  as  for 
"  example,  and  more  especially ; "  then  enlistment  is  mentioned ; 
"  or  by  serving  as  officers,  sailors,  or  marines  on  board  any  ship 
"  or  vessel  of  war  or  transport,  of  or  in  the  service  of  either  of 
**  the  said  contending  parties,  or  by  serving  as  officers,  sailors,  or 
"  marines  on  board  any  privateer  bearing  letters  of  marque  of  or 
'*  from  either  of  the  said  contending  parties ;  or  by  engaging  to  go 
'*  or  going  to  any  place  beyond  the  seas,  with  intent  to  enlist  or 
**  engage,  in  any  such  service,  or  by  procuring  or  attempting  to 
**  procure  within  Her  Majesty's  dominions,  at  home  or  abroad, 
^  others  to  do  so  ;  or  by  fitting  out,  arming,  or  equipping  any 
**  ship  or  vessel  to  be  employed  as  a  ship-of-war,  or  privateer, 
*'  or  transport  by  either  of  the  said  contending  parties  ;  or  by 
**  breaking  or  endeavouring  to  break  any  blockade  lawfully  and 
**  actually  established  by  or  on  behalf  of  either  of  the  said  con- 
"  tending  parties;  or  by  carrying  officers,  soldiers,  despatches, 
'^  arms,   military  stores  or  materials,  or  any  article  or  articles 
**  considered  and  deemed  to  be  contraband  of  war,  according  to 
'*  the  law  or  modem  usage  of  nations  for  the  use  or  service  of 
"  either  of  the  said  contending  parties  ;  all  persons  so  offending 
"  will  incur  and  be  liable  to  the  several  penalties  and  penal 
'*  consequences  by  the  said  statute  or  by  the  law  of  nations  in 
"  that  behalf  imposed  or  denounced."     No  doubt,  as  to  the  law 
of  nations,  that  applies  to  the  contraband  and  blockade.     As  to 
the  statute,  that  applies  to  the  enlistment  and  to  the  equipment : 
but  Her  Majesty,  declaring  her  neutrality,  and  warning  all  her 
subjects  under  those  penalties  to  abstain  from  those  unneutral 
acts,  it  would  be  a  very  strong  proposition  to  say  that  the 
legislature  of  a  country,  when  legislating  on  a  subject  connected 
with  this  matter,  can  be  supposed  to  have  regarded  with  any 
d  priori  fitvour  the  idea  of  contraband  trade,  or  to  have  had 
any  scruple  whatever  in  cutting  that  down  and  restraining  it  by 
penalties  in  any  matter  as  to  which  any  such  course  was  con- 
sidered or  might  be  deemed  expedient  with  regard  to  the  peace 
and  welfare  of  the  kingdom.     I  wish  your  Lordships  to  aUow 
me  to  bring  under  your  notice  a  matter  that  ought  not, — I  do 
not  know  what  its  ultimate  bearing  in  your  Lordships  mind 
may  be, — but  it  ought  ndt  to  be  forgotten  in  the  consideration  of 
this  question,  that  when  people  bring  forward  arguments  as  to  its 
being  right  to  leave  the  trade  in  ships  as  free  as  the  trade  in 
gunpowder  and  other  things  of  that  description,  that  it  is  a  re> 
markable  fact  that  this  is  the  present  state  of  the  law  indepen- 
dently of  the  Foreign  Enlistment  Act,  namely,  that  Her  Majesty 
has  the  power  whenever  she  pleases  to  proliibit  every  other  species 
of  contraband  trade. 


soo 

Arovmesu       Lord  Chief  Baron, — No  doubt. 

Mr,  Attorney  General, — ^Yes,  but  she  Las  no  power  by  the 

3rd  Day,  g^tute  that  gives  Her  that  authority,  so  to  deal  with  a  ship  ;  so 
that  ships  are  left  to  be  dealt  with  solely  under  the  Foreign 
Enlistment  Act. 

Lord  Chief  Baron, — ^What  is  the  statute  ? 

Mr.  Attorney  General, — The  present  statute  on  the  subject  is 
the  16th  &  17th  Victoria,  chapter  107,  and  section  150.  It  is 
the  Customs  Consolidation  Act.  This  is  the  clause.  It  is  the 
result  of  the  consolidation  and  in  part  extension  of  two  earlier 
statutes,  which  I  will  mention  to  your  Lordships  afterwards. 
"  The  following  goods  may,  by  Proclamation  or  Order  in  Council, 
"  be  prohibited  either  to  be  exported  or  carried  coastwise : 
"  Arms,  ammunition,  and  gunpowder,  military  and  naval  stores, 
"  and  any  articles  which  Her  Majesty  shall  judge  capable  of  being 
"  converted  into  or  made  useful  in  increasing  the  quantity  of 
"  military  or  naval  stores,  provisions,  or  any  sort  of  victual 
"  which  may  be  used  as  food  by  man,  and  if  any  goods  so  pro- 
"  hibited  shall  be  exported  from  the  United  Kingdom  or  carried 
"  coastwise,  or  be  waterbome  to  be  so  exported  or  carried, 
"  they  shall  be  forfeited."  That  I  may  mention  is  the  con- 
solidation and  amendment  of  some  earlier  statutes,  to  which 
I  will  give  your  Lordships  the  references  v«dthout  reading 
them. 

Lord  Chief  Baron, — I  suppose  they  are  in  the  margin  of  that 
Act  of  Parliament. 

Mr,  Attoimey  General, — Are  they,  my  Lord  ?  They  are  not  in 
the  margin  of  the  copy  I  have. 

Lord  Chief  Baron, — You  may  find  it  in  the  quarto  edition. 

Mr,  Attorney  General — I  daresay  you  are  right,  my  Lord. 
So  that  your  Lordships  see  if  at  any  time  it  should  appear 
to  Her  Majesty  that  considerations  connected  with  the  peace 
and  welfare  of  the  kingdom  may  make  it  expedient  to  prohibit 
the  export  trade  in  gunpowder,  arms,  or  any  other  species  of 
munitions  of  war,  Her  Majesty  has  the  power  of  doing  it  by 
Order  in  Council,  which  gives  her  over  that  branch  of  the  sub- 
ject a  complete  and  absolute  control ;  but  the  statutes  which 
give  her  that  control  do  not  extend  to  ships  ;  and  if  ships  are  not 
dealt  with  by  the  Foreign  Enlistment  Act,  so  far  as  they  are  not 
dealt  with  by  it,  they  are  not  dealt  with  at  all.  Accordingly, 
your  Lordships  were  reminded  by  one  of  my  learned  friends  of 
the  opinion  of  the  Judges  in  Fortescue's  Reports,  given,  I  believe, 
in  the  year  1721,  that  Her  Majesty  had  no  power  to  interfere 
with  any  amount  of  supply  of  ships  to  the  Czar,  who  was  then 
engaged  in  war  with  Sweden.  It  is  a  consideration  certainly 
not  unimportant,  that  there  is  perhaps  very  good  reason  why  the 
Legislature,  having  given  Her  Majesty  power  arajdy  suflScient 
as  to  all  other  contraband  of  war,  should  have  dealt  specially 
with  ships.  But  if  the  statute  as  regards  ships  is  ineffective, 
this  most  important  and  most  noxious  of  all  contraband  of 
war  is  left  in  an  exceptional  position,  and  it  is  out  of  the  power 
even  of  the  Sovereign  to  prevent  its  being  dealt   with  in  a 
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manner  which  might  be  prejudicial  to  the  peace   and  welfare    Akoiwekt. 
of  the  nation.     Aid    I   conld   not   help  being  struck  with  a      gj^fj^y. 

remark  which  Sir  Hugh  Cairns  made,  when  he  was  adverting        - 

to  the  frequently  repeated  expression,  which  I  shall  also  often 
repeat  again,  about  our  ports  being  made  arsenals  for  foreign 
belligerent  powers  ;  an  expression  which,  I  believe,  is  accurate 
as  to  that  which  might  take  place  if  to  their  fuU  length  all  the 
arguments  which  your  Lordsliips  have  heard,  and  especially  those 
from  my  learned  friend  Mr.  Mellish,  could  prevail.  He  says, 
there  is  no  limit  to  what  may  take  place  with  regard  to  cannon, 
with  regard  to  rifles,  with  regard  to  every  other  species  of  con- 
traband or  munitions  of  war  ;  that  the  Confederate  Government 
may  at  this  moment  establish  a  Woolwich  of  their  own— an 
arsenal — for  the  manufacture  of  all  these  things  here.  I  take 
the  liberty  of  saying  that  if  I  do  not  entirely  misunderstand 
the  principles  of  international  law  as  applied  between  Govern- 
ment and  Government,  our  Government  would  have  a  right  to 
Bay,  You  shall  make  no  such  use  of  our  territory ;  we  will  not 
permit  a  foreign  Government  for  a  moment  to  establish  dockyards 
and  arsenals  and  establishments  of  that  kind  in  this  kingdom  ; 
and  the  principle  on  which  Washington  acted  would  ba  distinctly 
applicable  to  such  a  case ;  but  if  there  was  a  doubt  as  to  our 
Government  being  able  to  deal  with  any  foreign  Government 
on  that  subject,  here  we  have,  in  the  Customs  Consolidiition 
Act,  a  statutory  power  entirely  sufficient  to  deal  with  it ;  and  none 
of  those  things  could,  under  any  such  circumstances,  pass  out  of 
the  kingdom  if  it  were  held  that  the  existence  of  such  a  state  of 
things  tended  to  endanger,  as  it  most  assuredly  and  necessarily 
would,  the  peace  and  welfare  of  the  kingdom. 

And  now  I  wish  to  advert  a  little  to  what  my  learned  friends 
have  said  on  the  subject  of  ships ;  at  least,  I  do  not  know  that 
they  have  said  it,  but  I  think  I  see  some  trace  of  it  in  what  fell 
fiiom  his  Lordship  at  the  trial,  as  if  ships  were  not  on  any  intelli- 
gible grounds  to  be  distinguished  from  other  contraband  of  war. 
Now  let  me  read  to  your  Lordships  a  short  passage  from  one  of 
Lord  Stowells  judgments  on  that  subject,  in  which,  I  think,  we 
may  see  the  elements  and  the  means  of  drawing  a  distinction ; 
at  all  events,  we  may  see  very  strong  grounds  for  believing  that 
the  Legislature  never  meant  to  show  peculiar  favour  to  that 
particular  kind  of  contraband,  and  to  leave  the  trade  in  it  less 
checked  and  less  liable  to  be  controlled  than  the  trade  in  any 
other  kind  of  contraband  may  be,  whenever  it  becomes  dangerous 
to  the  peace  and  welfare  of  the  kingdom.  I  refer  to  what  was 
said  by  Lord  Stowell  in  the  case  of  the  "  Richmond,"  reported  at 
page  324  of  the  5th  volume  of  Sir  Christopher  Robinson's 
Reports.  The  passage  I  refer  to  is  at  page  331,  but  it  is  not 
unworthy  to  notice  in  passing  that  the  ship  as  to  which  the 
question  arose  was  a  ship  which  was  in  substance,  as 
his  Lordship  concluded,  meant  to  be  sold,  after  performing  a 
certain  voyage,  to  the  enemy.  The  ship  is  described  at  page 
S25  thas :  as  a  vessel  well  adapted — ^she  was  a  merchant  vessel 
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Abguhuit.    at  the  time — well  adapted  for  a  ship  of  war,  and  for  the  service 
rrr"        of  privateering.     I  think  in  another  place  it  was  mentioned 

^ ^'     as    "  easily  convertible."     At  the  bottom   of  page  329  Lord 

"  Stowell  says,  "  It  appears  that  the  vessel  was  originally  bmlt 
"  as  a  ship  of  war,  and  was  easily  convertible  to  warlike  purposes, 
"  and  it  is  established  in  evidence  that  the  master  conversed 
"  with  several  persons  on  this  subject,  and  disclosed  an  intention 
"  of  selling  her  at  the  Isle  of  France."  Now,  how  does  his 
Lordship  describe  that  particular  kind  of  contraband.  He  says 
at  page  331,  "  Here  was  an  avowed  intention  of  going  to  sell  a 
''  ship  to  a  belligerent,  which  in  time  of  war  is  at  least  a  very 
''  suspicious  act ;  and  to  do  a  great  deal  more,  to  sell  a  ship 
"  which  the  neutral  owner  knew  to  be  peculiarly  adapted  for 
*'  purposes  of  war,  and  with  a  declared  expectation  that  it  would 
'^  be  hostilely  employed  against  this  country.  It  cannot 
"  surely,  under  any  point  of  view,  but  be  considered  as 
"  a  very  hostUe  act."  "As  a  very  hostile  act,"  your  Lord- 
ships observe,  "to  be  carrying  a  supply  of  a  most  powerful 
"  instrument  of  mischief,  of  contraband  ready  made  up,  to 
"  the  enemy  for  hostile  use,  and  intended  for  that  use  by  the 
"  seller,  and  with  an  avowed  knowledge  that  it  would  be  80 
"  applied-"  Then  he  speaks  afterwards  of  "  the  malignant  nature  " 
of  such  a  purpose.  I  agree  that  he  was  dealing  there  with  a  case 
which  clearly  fell  under  the  ordinary  scope  of  international 
law ;  but  the  description  which  he  gives  of  the  nature  of  that 
particular  kind  of  contraband  I  think  in  itself  indicates  very 
intelligible  reasons  why  it  should  be  thought  right  by  a  country 
desirous  of  preserving  its  neutrality  to  deal  exceptionally  with 
that  species  of  contraband.  There  is  another  passage,  in  another 
of  his  Lordship's  judgments,  which  I  will  also  trouble  your  Lord- 
ships by  referring  to,  in  connexion  with  that  observation  about 
arsenals  which  my  learned  friend  made.  It  applies  only  by 
analogy ;  it  is  the  case  of  the  "  Fladoyen  "  which  your  Lordships 
wiU  find  at  page  144  in  the  1st  volume  of  Christopher  Kobinson. 
The  point  turned  upon  this, — on  the  condemnation  in  a  neutral 
port  of  a  prize  ;  which  was  treated  as  null  and  void,  on  the  ground 
that  a  Prize  Court  could  not,  except  under  very  special  stipulations 
previously  made  between  nation  and  nation,  consistently  with 
the  law  of  nations  be  established  in  such  a  place.  And  the  ob- 
servations I  refer  to,  although  the  station  for  a  Prize  Court  aj^lies 
only  by  analogy,  are  yet  observations  of  which  your  Lordships 
will  immediately  see  the  application  to  every  other  similar  cas^ 
where  a  station  substantially  useful  for  warlike  purposes  is  acquired 
and  obtained  by  a  belligerent  power  within  a  neutral  country. 
At  page  144  Lord  Stowell  says  this :  ''  Mark  the  consequences 
"  which  must  follow  from  such  a  pretended  concession"  (that  is,  a 
concession  by  the  neutral  power  to  such  a  belligerent  of  the  right 
to  hold  a  prize  court  within  its  limits),  "  observe  in  the  present 
"  case  how  it  would  affect  the  neutral  character  of  the  ports  in 
"  the  North  !  If  France  can  station  a  Judge  of  the  Admiralty 
"  at  Bergen,  and  can  station  there  its  cruizers  to  carry  in  prizes 
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'*  for  thafc  Judge  to  condemn;  who  can  deny  that  to  every   Akgumbkt. 
^  purpose  of  hostile  mischief  against  the  commerce  of  England,      q^  D^y, 

*'  Bei^n  will  diflfer  from  Dunkirk,  in  no  other  respect  than  this,        

"  that  it  is  a  port  of  the  enemy  to  a  much  greater  extent  of 
'*  practical  mischief.  To  make  the  ports  of  Norway  the  seats  of 
"  the  French  tribunals  of  War,  is  to  make  the  adjacent  sea  the 
**  theatre  of  French  hostilities.  It  gives  one  belligerent  the 
"  unfair  advantage  of  a  new  station  of  war,  which  does  not 
"  properly  belong  to  him ;  and  it  gives  to  the  other  the  unfair 
".  disadvantage  of  an  active  enemy  in  a  quarter  where  no  enemy 
"  would  naturally  be  found."  Now  let  us  for  one  moment  pause, 
and  consider  the  nature  of  this  thing.  This  ship  of  war,  my 
Lords, — ^it  really  might  with  propriety  be  said  to  be  almost 
more  like  war  itself, —  a  moving,  a  living,  and  an  active  war 
in  itself,  than  a  mere  instrument  of  war.  It  is  not  a  mere 
poetical  figure,  a  mere  poetical  trope,  in  which  it  was  said  of  a 
ship,— 

"  She  walks  tbe  waters  like  a  tbing  of  life." 

It  is  practically  true,  and  true  more  especially  of  a  ship  of  war, 
for  she  carries  war  where  there  was  no  war  going  on  before. 
Supposing  the  high  seas  to  be  free  from  privateers  and  cruizers 
and  supposing  the  ports  of  one  belligerent  country  to  be  block- 
aded, then  if  things  are  left  without  interference  to  their  natural 
condition,  according  to  the  existing  balance  of  power  between 
those  belligerents,  there  is  peace  on  the  high  seas  ;  that  which  is 
spoken  of  in  the  preamble  of  this  Act.  The  ships  and  mer- 
chandise of  the  belligerent  power  which  has  the  superiority 
at  sea>  pass  backwards  and  forwards  over  the  high  seas 
without  any  hostile  acts  being  exercised  against  them.  But  the 
moment  you  laimch  upon  the  high  seas,  from  a  neutral  port, 
ships  which  are  either  at  that  moment,  or  as  soon  after  as  it  can 
be  managed,  put  by  means  organized  from  the  neutral  country 
also  into  a  condition  to  commit  hostilities,  you  introduce  and 
superadd,  by  operations  of  which  the  neutral  country  is  the 
base,  a  maritime  war,  where  there  was  none  before,  and  which 
never  could  have  taken  place  except  by  those  operatioDs  so 
carried  on  in  the  neutral  country.  Well,  is  there  no  difference 
between  the  case  of  furnishing  ships  of  war  and  the  case  of 
ordinary  contraband  which  is  sent  across  the  sea,  which  acquires 
no  noxious  power  at  all  until  it  is  delivered  in  the  enemy's 
country,  which,  on  the  seas,  is  not  war,  but  mere  commerce,  and 
which  can  only  be  identified  with  war  when  it  has  been  trans- 
ported into  the  hostile  country,  and  has  gone  through  all  the 
risks  which  it  may  meet  on  the  road  ?  Let  me  for  a  moment 
apply  to  the  same  subject  the  test  one  has  seen  frequently 
suggested  as  to  whether  an  adventure  is  a  commercial  or  a  war- 
like one — that  an  Act  of  this  description  is  directed  against 
warlike  and  not  against  mercantile  adventurers.  Well,  a  man  who 
carries  contraband  across  the  seas,  hoping  to  run  a  blockade  or 
to  deliver  that  contraband  into  the  belligerent  country,  being  a 
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A»oTJHBNT.    neutral,  is  obviously  engaged  in  merely  a  commercial  adventure. 
srdrT        '"■*'  ^^®®  ^^^  become  a  matter  of  warlike  operation.     It  does  not 

. become  a  warlike  operation  until,  as  expressed  in  a  speech  of 

Mr.  Canning's,  "  the  elements  of  armament  are  combined  "  in  the 
country  at  which  the  contraband  is  intended  to  arriva  But  this 
ship  is  quite  a  different  thing.  The  elements  of  armament  are 
combined  in  her,  either  when  she  is  on  the  high  seas  or  in  the 
neutral  country,  as  the  case  may  be,  and  she  is  herself,  when  she 
takes  the  waters,  to  a  very  great  extent  contraband  ready  made 
up,  as  Lord  Stowell  expressed  it.  But  there  is  another  thing  which 
makes  the  one  adventure  commercial.  The  person  who  is  con- 
cerned, the  neutral  carrier,  is  trading  with  his  own  goods,  for  his 
own  profit,  and,  till  he  delivers  them  in  the  market  to  which 
they  are  about  being  taken,  there  is  no  person  concerned  in  that 
transaction  except  a  person  whose  purpose  can  be  commercial 
only.  But  if  the  foreign  Grovernmeut,  by  its  agents,  orders 
ships  of  war  to  be  constructed  in  a  neutral  country,  and  turns 
private  dockyards  of  neutral  merchants  in  a  neutral  country 
into  its  own  dockyards,  it  is  clear  that  its  adventure  is  warlike 
from  the  first.  That  Government  is  the  principal  in  the  trans- 
action. It  causes  these  ships  to  be  made  and  equipped,  and 
for  it  they  are  built  and  equipped,  and  it  has  no  purpose 
or  object  whatever  in  view  of  a  commercial  kind.  It  is  purely 
and  simply  a  warlike  operation  on  the  part  of  that  Govern- 
ment, namely,  to  acquire  and  to  launch  from  that  point  of 
departure  shii)S  to  be  used  as  instruments  of  war.  Now, 
let  me  pursue  the  observations  suggested  by  these  distinc- 
tions a  little  further.  If  this  may  be  done  in  a  single  case,  of 
course  it  may  be  done  on  any  scale — there  is  no  limit  to  it. 
Whole  fleets,  if  there  be  money  or  credit  to  pay  for  them,  may 
be  provided  by  neutral  subjects:  and  when,  as  I  have  said  be- 
fore, it  is  according  to  experience  probable  that  the  sympathies  of 
the  neutral  country,  or  of  the  people  of  the  neutral  country,  will 
preponderate  to  the  one  side  or  the  other,  or  that  the  wants  of  one 
of  the  belligerents  respecting  shipping  will  be  different  from  those 
of  the  other,  the  practi^l  consequence  is  almost  inevitable, 
that  if  that  kind  of  thing  went  on  on  a  large  scale,  you  would  have 
one  party  served  by  means  of  it,  and  the  other  party  suffering 
by  means  of  it;  and  who  that  had  the  power  to  resent  and  prevent 
by  force  such  a  state  of  things,  would  for  a  moment  endure  it  ? 
Now  I  come  to  a  further  illustration,  and  here  I  am  glad  to  find 
myself  approaching  ground  which  his  Lordship  adverted  to  by 
way  of  illustration  in  his  judgment,  which  I  have  already 
mentioned.  My  friend  Sir  Hugh  Cairns  made  it  part  of  his  pro- 
position that  in  order  to  give  no  just  ground  of  offence  to  the 
other  belligerent  there  must  be  what  he  described  as  a  chance  of 
capture,  that  is  to  say,  that  the  ship  constructed  and  equipped  in 
the  neutral  port  must  not  pass  the  boundary  line  where  the  terri- 
tory of  a  neutral  state  ceases  in  a  condition  immediately  to  defend 
herself  against  capture  and  to  exercise  acts  of  hostility.  I  have 
already  observed,  my  Lords,  and  it  will  be  in  your  recollection, 
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that  I  find,  independently  of  his  argument,  no  warrant  for  such    Aboumbkt. 
a  distinction.     And  I  illustrated  that  by  the  case  of  the  sale  in  .  3^^^ 

the  neutral  country  of  a  ship  fully  equipped.     But  put  that  aside        

for  a  moment.  That  is  what  my  learned  friend  said.  I  want  to 
see  how  that  works.  He  added,  or  one  of  your  Lordships  did, 
that  where  the  territorial  right  of  the  neutral  ceases,  there  the 
belligerent  right  of  the  belligerent  power  begins.  Consequently, 
that  in  order  to  exercise  this  right  of  capture,  the  cruizers  and 
the  ships  of  war  of  the  belligerent  power  who  might  suffer  by 
the  exit  of  these  vessels  might  be  advanced  to  the  neutral 
line  and  limit — to  the  very  boundary — ^there  lie  in  wait  and  watch, 
and  it  was  their  business  to  do  so ;  that  was  the  chance  they 
had  a  right  to  have — ^to  watch  for  the  coming  out  of  these 
ships  from  the  neutral  ports,  and  take  them  as  soon  as  they 
did  so.  One  of  your  Lordships  added,  as  a  further  illustration 
of  a  thing  that  might  possibly  happen  on  the  same  hypothesis, 
that  the  belligerent  cruizer  might  not  even  think  it  necessary 
to  wait  outside.  It  might  be  in  port  at  the  same  time,  and 
a  company  of  two  or  three  might  go  out  together,  one  ship 
of  the  Federals,  or  of  the  Confederates,  and  this  ship  which  was 
being  built  for  the  other  of  them,  and  they  might  fight  out  their 
battle  the  moment  they  crossed  the  line.  Now,  I  ask  your  Lord- 
ships, whether,  if  we  were  to  contemplate  that  state  of  things, 
that  would  not  be  a  state  of  things  which,  within  the  meaning 
of  this  statute,  according  to  the  narrowest  view,  would  be 
prejudicial,  and  would  tend  to  endanger  the  peace  and  welfare 
of  this  kingdom  ?  I  should  like  to  know  what  we  should  hear, 
if  there  were  what  would  be  called  a  blockade  of  the  port  of 
Liverpool  by  Federal  cruizers  ?  Are  we  going  to  put  an  inter- 
pretation on  this  statute  whic  hwould  invite  the  belligerent  to 
establish  a  species  of  blockade  at  the  mouths  of  our  ports  to  be 
exercised  on  such  vessels  coming  out  as  they  shall  imagine,  if 
not  intercepted,  wonld  develop  into  ships  of  war  ?  Well,  I  can 
only  say  that  I  cannot  imagine  anything  more  calculated  to 
endanger  the  peace  and  welfare  of  the  kingdom,  or  to  lead 
to  troubles  and  difficulties  between  the  belligerent  power  and 
the  neutral,  than  if  that  state  of  things  were  allowed  to  exist. 
I  cannot  imagine  any  state  of  things  which  it  would  be  more  the 
object  of  the  Legislature  to  prevent,  than  to  make  it  necessary 
for  the  belligerent  power,  in  order  to  protect  itself  from  having 
the  ports  of  a  neutntl  tmrned  into  arsenals  against  her,  to  send  a 
quantity  of  ships  of  war  to  hover  upon  the  coast,  upon  the  boundary 
line  of  the  neutral  power,  to  snap  up  the  ships  the  moment  that 
they  came  over  that  line.  According  to  the  argument  of  my 
friend,  they  would  be  entitled  only  to  require  that  the  ship  should 
not  be  completely  armed  until  it  was  across  that  boundaiy. 
Now  your  Lordship  knows,  that  although  it  is  pretty  well 
settled,  I  believe,  that  three  miles  is  the  boundary  and  not  the 
variable  distance  to  which  ordnance  may  from  time  to  time 
travel — ^practically  it  is  settled  at  three  miles — ^yet  it  is  im- 
possible to  contemplate  such  a  state  of  things  for  a  single  moment 
8341.  XT 
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ABaDMEHT.    without  seeing  this,  that  of  course  it  would  be  the  object  of  the 
srd^y,      ®^^P  ^^^*  ^^^  ^^®  purposes  of  wax  to  get  her  armament  at  the 

*      earliest  possible  moment,  and  it  would  be  her  object,  therefore, 

not  to  go  beyond  the  boundary  line  more  than  she  was  compelled 
to  do.  Therefore  there  would  be  a  constant  liability  to  questions, 
in  the  iSrst  place,  of  causeless  captures ;  because,  of  course,  the  cap- 
ture would  often  take  place  before  the  armament  was  completed. 
Then  it  would  be  said  that  the  ship  was  not  meant  for  warlike 
purposes  at  all ;  and  there  would  be  a  constant  irritating  series  of 
discussions  between  the  belligerent  Government  and  ours,  as  to 
whether  it  was  not  a  capture  of  an  innocent  merchantman,  not 
proved  to  be  guilty  of  anything  wrong,  having  no  armament 
on  board,  and  not  proved  to  be  meant  for  warlike  purposes. 
Secondly,  the  question  would  arise  in  other  cases,  whether  or  not 
the  attack,  or  the  prosecution  of  it,  had  taken  place  on  the  one 
side  or  the  other  side  of  the  boundary  line.  I  cannot  imagine 
any  state  of  things  more  utterly  prejudicial  to  the  peace  and 
welfare  of  the  kingdom,  or  more  likely  to  embroil  our  Govern- 
ment, if  our  laws  were  so  absurd,  in  quarrels  with  other  nations. 
There  is  another  argument.  I  am  now  passing  from  the  distinc- 
tive character  of  a  ship  ;  and  I  am  dealing  with  the  question 
whether  this  distinction  is  admissible  that  it  is  enough  if  she  re- 
ceives her  complete  armament  on  the  other  side  of  the  boundary 
line.  I  say  that  if  the  doctrine  were  laid  down  that  the  com- 
pletion of  the  armament,  or  getting  her  into  a  condition  to  commit 
hostilities,  being  finished  beyond  the  boundary  line,  would  take 
her  out  of  an  Act  passed  for  the  purposes  for  which  this  Act  was 
passed,  it  would  practically  render  the  infringement  of  that  Act  an 
easy  thing,  and  the  Act  itself,  and  the  prevention  of  the  mischief 
it  was  intended  to  prevent,  as  nearly  as  possible,  idle  and  nuga- 
tory ;  because,  in  the  first  place,  the  argument  would  assume 
that  the  whole  thing  must  be  done,  or  you  must  have  it  proved 
that  it  was  meant  to  be  done,  within  British  limits,  before  you  can 
act.  But  if  the  statute  aims  at  prevention,  can  it  be  imagined  that 
you  are  to  wait  till  the  thing  is  done  ?  It  is  clear  you  cannot ;  but 
according  to  my  friend's  argument,  you  would  be  obliged  to 
show  positively  that  it  was  meant  to  be  done  within  three 
miles  of  the  coast  of  Great  Britain.  Why,  of  course,  in  the 
preparation  of  these  things,  it  would  always  take  this  shape 
— the  external  evidence  would  be  withheld,  and  it  would  be 
alleged  wm  constat  that  it  was  all  going  to  be  done  within  that 
limit.  And  yet  everybody  can  see>  and  must  know,  especially 
when  you  are  dealing,  in  such  a  case  as  this^  with  a  blockaded 
country,  that  all  the  equipments,  and  all  the  manning,  and  every- 
thing, would  really  come  from  the  neutral  stata  It  would  be 
done  wherever  might  be  convenient,  but  always  under  the  pre- 
tence that  was  it  intended  to  be  done  elsewhere.  It  would  be 
done  here  when  more  convenient,  and  when  there  was  no 
vigilance  to  intercept  it,  and  if  not,  it  would  be  done  just  over  the 
border,  wherever  the  Act  could  best  be  evaded  and  got  rid  o£ 
Now,  in  dealing  with  this  statute,  it  is  our  duty  to  bring  our 
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case  within  the  terms  of  the  statute,  and  when  I   come  to    Abgumknt. 
reason  upon  the  terms  of  the  statute,  I  hope  to  satisfy  your      3,!d^y 

Lordship   that  it  is  within  the  language   of  the  statute   as  it        . 

stands  ;  and  that  it  is  my  friend  who  is  trying  to  put  glosses 
upon,  and  to  get  out  of  the.  words  of  the  statute,  under  the 
influence  of  these  d  pi^iori  notion^  that  the  statute  ought 
not  to  prohibit,  and  that  it  is  unreasonable  to  hold  that  it 
does  prohibit,  those  things  which  by  express  words  I  say  are 
prohibited,  and  which  are  plainly  within  the  mischief  con- 
templated by  the  statuta  But  I  want  your  Lordships,  before 
I  go  ta  the  n§xt  stage  of  my  argument,  just  to  foUow  me 
•while  I  work  out  this  point.  My  friend  has  supposed  that 
foreign  Grovernments  have  even  a  right  to  demand  by  inter- 
national law  that  we  shall  not  allow  the  things  which  he 
oonaiders  to  be  prohibited  by  this  Act  of  Parliament.  Well,  I 
do  not  admit  that  right ;  but  that,  practically  speaking,  it  was 
conaidered  by  those  who  passed  the  Act,  that,  if  those  things  were 
allowed  to  take  place,  they  would  tend  to  endanger  the  peace  and 
welfare  of  the  kingdom,  is  clear ;  because  the  Act  says  so.  Then 
you  may  take  it  either  way ;  you  may  take  it  with  my  friend, 
and  according  to  his  view,  that  there  was  an  international  duty 
to  prohibit  these  things ;  or  take  it  as  I  prefer  putting  it,  that 
whether  there  was  that  duty  or  not,  the  provocation  to  foreign 
powers  and  the  danger  of  its  leading  to  resentment,  would 
be  the  same  and  equally  prejudicial  to  our  peace.  I  w^nt 
to  know  how,  in  reasoning  with  foreign .  powers  on  one  or 
other  of  those  alternatives,  they  could  be  expected,  for  an 
instant  to  listen  to  those  miserable  distinctions  which  your 
Lordships  have  heard  during  the  whole  of  this  argument. 
This  is  an  important  consideration,  and  it  is  not  wresting  the 
meaning  of  the  words  at  all ;  but  the  import  of  the  words  is,  to 
prevent  mischief;  and  this  shows  plainly  that  the  mischief  ex- 
tends in  every  point  of  view  to  those  things  which  my  friend 
wants  to  take  out  of  it.  What  ?  do  you  think  that  a  foreign 
Government,  whether  founding  their  complaint  or  not  founding  it 
on  international  law,  but  having  a  cause  of  complaint  that  our 
ports  are  beiog  made  arsenals  for  its  enemies,— do  you  think 
that  such  a  Government  would  enter  into  the  question  whether 
the  thing  was  principally  done  within  the  three  miles  and 
finished  outside  of  the  three  miles  from  our  coats ;  the  whole 
being  organized  here,  the  building  taking  place  here,  the  equip- 
ment taking  place  here,  the  armament  provided  here,  all  under 
one  plan  and  scheme,  and  sent  from  hence,  and  the  manning  too  ? 
Would  a  foreign  Government,  if  it  had  a  right  to  complain, 
admit  for  one  moment'  such  pettifogging  distinctions  as 
those  ?  I  think  your  Lordships  can  judge  pretty  well  of  that. 
They  would  tell  you,  "  We  are  not  bound  by  your  municipal 
"  laws.  It  is  your  business  to  have  such  laws  as  will 
"  prevent  our  having  just  grounds  of  cctmplaint  against  you." 
Our  learned  Judges  might  say,  "  that  is  no  reason  why  we  should 
"  wrest  the  construction  of  our  municipal  lawa''    But  my  friend 
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Abodment.    want  you  to  wrest  the  construction  against  the  policy  of  the 
3rd  Day.      statute,    to    the    augmentation   of   the   mischief,   and    to    the 

prevention  of  the  remedy ;  and  that  when  it  is  perfectly  plain 

that  the  mischief  must  extend  to  the  cases  they  want  to  take 
!  out  of  it.     Now  I  want  to  illustrate  that,  and  I  will  take  iny 

first  illustration  from  my  friend's  own  argument.     For  another 
I  purpose,  he  referred  to  the   well-known  rule  of  international 

law  laid  down  in  the  case  of  the  "  Twee  Gebroeders,"  which  I 
have  mentioned  already,  fi^om  the  3rd  Robinson,  that  if  a 
peraon  commences  the  operation,  if  the  ship  lies  in  wait  for 
another  within  the  neutral  territory,  and  goes  out  of  the 
[  neutral  territory  upon  the  high  seas,  far  beyond  the  three  miles, 

!  and  there  purauing  the  operation  commenced  within  it,  captures 

I  or  attacks  a  belligerent  ship,  although  the  capture,  and  although 

the  attack,  and  although  the  whole  engagement  took  place  where 
!  we  have  no  territorial  rights,  and  beyond  our  limits,  yet  in  as 

much  as  it  is  part  of  one  transaction,  and  is  to  be  referred  to  the 
!  commencement,  it  is  to  be  all  treated  as  if  it  were  within  the 

territory,  and  it  is  as  much  a  violation  of  our  neutral  rights  as  if 
I  every  part  of  it  had  taken  place    within    our  territory.     I 

think  the  application  of  that  principle  is  not  difficult  to  such 
i  a  case  as  one  of  these  schemes  for  combination  of  the  different 

I  elements  of  armament ;  all  from  this  country,  all  by  the  instru- 

mentality of  our  people,  all  paiij  of  one  design  and  one  operation, 
I  will  trouble  your  Lordships  with  one  or  two  other  illustra- 
tions.    Your  Lordships  will  judge  how  far  the  application  of 
j  these  cases  to  the  mere  construction  of  the  statute  is  possible ; 

I  that  is  quite  a  different  questioa     I  am  now  dealing  with  the 

mischief  which  the  statute  was  meant  to  prevent,  and  therefore 
I  I  refer  to  the  cases  I  am  mentioning  with  that  view.     The  next 

I  case  to  which  I  wish  to  call  your  Lordships'  attention  is  that 

of  the  "  William,"  which  your  Lordships  will  find  at  page  895 
in  the  5th  volume  of  Christopher  Robinson's  Reports.  That 
was  a  case  which  raised  this  kind  of  question.  What  was 
the  real  destination  of  a  ship  which  had  an  intermediate 
neutral  destination  ?  but,  as  the  captor  said,  simulated,  in  order 
to  disguise  an  ulterior,fina],  and  true  destination  to  a  blockaded 
I  port  ?"     Now  there  are  observations,   in  the  judgment  of  Sir 

j  William  Scott  in  that  case,  which  seem  to  me  to  be  very  appli- 

I  cable  in  principle  to  every  case  of  the  kind,  whatever  be  the 

object,  that  it  was  meant  to  disguise  or  evade.     He  said  this 
(the  passage  I  refer  to  is  at  page  395),  "  Neither  will  it  be  con- 
'  "  tended  that  the  point  from  which  the  commencement  of  a 

'*  voyage  is  to  be  reckoned  changes  as  often  as  the  ship  stops  in 
"  the  course  of  it ;  nor  will  it  the  more  change  because  a  party 
"  may  choose  arbitrarily  by  the  ship's  papers,  or  otherwise,  to 
"  give  the  name  of  a  distinct  voyage  to  each  stage  of  a  ship's 
"  progress.  The  act  of  shifting  the  cargo  from  the  ship  to  the 
"  shore,  and  from  the  shore  back  again  into  the  ship,  does  not 
"  necessarily  amount  to  the  termination  of  one  voyage  and  the 
"  commencement  of  another.     It  may  be  wholly  unoonnected 
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"  with  any  purpose  of  importation  into  the  place  where  it  is    Abgumeht. 
"  done.     Supposing  the  landing  to  be  merely  for  the  purpose  of     ^^  jy 

"  airing  or  drying  the  goods,  or  of  repairing  the  ship,  would  any        ' 

"  man  think  of  describing  the  voyage  as  beginning  at  the  place 
"  where  it  happened  to  become  necessary  to  go  through  such  a 
"  process  ?  Again,  let  it  be  supposed  that  the  party  has  a  motive 
"  for  desiring  to  make  the  voyage  appear  to  begin  at  some  other 
'*  place  than  that  of  the  original  lading ;  and  that  he  therefore 
"  lands  the  cargo  purely  and  solely  for  the  purpose  of  enabling 
**  himself  to  affirm,  that  it  was  at  such  other  place  that  the  goods 
"  were  taken  on  board,  would  this  contrivance  at  all  alter  the 
•*  truth  of  the  fact  ?  Would  not  the  real  voyage  still  be  from 
**  the  place  of  the  original  shipment^  notwithstanding  the  attempt 
"  to  give  it  the  appearance  of  having  begun  from  a  different 
"  place  ?  The  truth  may  not  always  be  discernible  ;  but  when 
"  it  is  discovered,  it  is  according  to  the  truth,  and  not  according 
*'  to  the  fiction,  that  we  are  to  give  to  the  transaction  its  charac- 
'*  ter  and  denomination*  If  the  voyage  from  the  place  of  lading 
•*'  be  not  really  ended,  it  matters  not  by  what  act  the  party  may 
"  have  evinced  his  desire  of  making  it  appear  to  have  been 
'*  ended.  That  those  acts  have  been  attended  with  trouble  and 
"  expense  cannot  alter  their  quality  or  their  effect.  The  trouble 
"  and  expense  may  weigh  as  circumstances  of  evidence,  to  show 
"  the  purpose  for  which  the  acts  were  done  ;  but  if  the  evasive 
**  purpose  be  admitted  or  proved,  we  can  never  be  bound  to 
"  accept,  as  a  substitute  for  the  observance  of  the  law,  the  means, 
**  however  operose,  which  have  been  employed  to  cover  a  breach  of 
"  it."  Again  I  observe  that  I  am  applying  this  as  between  Govern- 
ment and  Qovemmentw  I  am  not  applying  it  to  the  question  of 
the  construction  of  the  statute.  I  am  dealing  with  the  mischief. 
The  next  case  I  will  trouble  your  Lordships,  by  referring  you  to, 
is  the  case  of  the  "  Washington."  The  "  Washington  "  is  a  very 
remarkable  case.  Its  history  is  this.  You  will  find  the  case  as 
it  came  before  the  Privy  Council,  shortly  noticed  in  the  second 
volume  of  Acton's  Reports  in  a  note  at  page  30.  It  is  the  case  of 
the  "  Washington,  Adams ;"  for  there  are  several  Washingtons  in 
these  AdmiriJty  books,  and  it  becomes  therefore  necessary  to 
distinguish  them.  It  was  decided  by  the  Privy  Council  on  the  3rd 
of  July  1809,  by  very  great  and  eminent  Judges,  Sir  William 
Grant,  Sir  William  Wynne,  Sir  William  Scott,  and  Sir  John 
Nicholl.  They  reversed  a  sentence  releasing  the  ship  which  he  l 
been  pronounced  by  the  Vice- Admiralty  Court  at  the  Barbadoc  , 
and  the  ship  had  been  taken  under  singular  circumstances.  I 
may  mention  that  the  gi-ound  of  her  condemnation,  as  I  under- 
stand it,  was  "rescue,"  but  that  is  not  material  here.  The 
drcumstanoes  relating  to  the  history  of  the  ship  were  investigated 
in  other  legal  proceedings,  and  reported  in  other  books  to  which 
I  will  refer  your  Lordships,  but  the  history  was  this.  "  The  Wash- 
"  ington"  was  an  American  ship,  she  was  to  be  employed  in  a 
slave  trade  adventure  on  the  coast  of  Africa  before  the  slave  trade 
was  abolished  and  made  illegal  by  this  country ;  I  think  in  1803. 
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Abotjment.  She  was  in  the  port  of  Liverpool,  and  there  was  another  British 
— -•  ship  there  called  the  *' Croydon."  The  "Washington"  was 
^ ^'  insured  in  this  country  for  that  voyage.  By  the  law,  your  Lord- 
ships abeady  know  that  the  Crown  had  power  to  prohibit  the 
exportation  from  this  country  of  munitions  of  wax  generally,  and 
an  Order  in  Council  was  made  exercising  that  power,  no  doubt 
for  purposes  connected  with  the  war  then  pending,  and  allowing, 
by  way  of  relaxation  of  the  general  prohibition,  in  favour  of 
British  ships,  the  exportation  of  certain  kinds  of  munitions  of  war 
for  the  use  of  the  slave  trade  on  the  coast  of  Africa.  That  was 
an  indulgence  given  to  British  sliips  and  not  to  foreign  shipa  It 
was  also  competent  to  allow  to  any  ship  as  much  as  was  waoted 
for  the  defence  of  the  ship  itself  Now  these  two  ships  were  at 
Liverpool  and  had  combined  in  this  scheme.  The  "  Washington," 
the  American  ship,  wanted  guns  and  powder,  and  the  like ; 
but  she  could  not  get  them  under  the  proclamation  consistently 
with  British  law ;  she  could  only  get  leave  to  take  a  small 
quantity  necessary  for  the  defence  of  the  ship ;  but  the  "  Croydon," 
being  a  British  ship,  and  having  given  a  bond  to  employ  those 
things  in  the  slave  trade  only  on  the  coast  of  Africa,  was 
able  to  get  the  quantity  which  the  "  Washington "  wanted 
They  therefore  combined  together  in  Liverpool  for  the  purpose  of 
carrying  out  this  scheme.  The  "  Washington "  cleared  out  with 
the  small  quantity  that  she  was  allowed  for  her  own  defence  ;  the 
"  Croydon  "  got  the  quantity  allowed  to  a  British  ship  in  the 
slave  trade  under  the  Order  in  Council,  and  they  agreed  that  the 
**  Croydon  "  should  meet  the  "  Washington  "  in  the  Congo  river 
on  the  coast  of  Africa,  and  there  deliver  to  the  "  Washington  " 
those  things  which  the  "  Washington  "  wanted.  Well,  that  was 
done ;  and  the  ship  was  taken,  as  far  as  I  can  find  out,  for  no 
other  reason  but  that ;  and  I  should  imagine  that  if  the  case  had 
rested  there  it  would  have  been  a  very  difficult  thing  to  maintain 
that  as  a  belligerent  capture.  But  I  will  not  enter  into  that  ques- 
tion now.  It  so  happened  tbat  the  crew  made  attempts  to 
rescue  the  ship  afterwards,  and  the  Privy  Council  condemned 
her  without  reference  to  the  original  ground  of  capture,  simply 
on  the  ground  of  the  attempted  rescue.  Then  afterwards  there 
arose  in  this  country  and  in  Scotland,  and  eventually  they  came 
to  the  House  of  Lords,  questions  upon  the  insurance  which  had 
been  made  upon  that  ship.  And  it  was  held  that  the  assured 
could  not  recover  upon  that  assurance,  because  this  was  a 
fraudulent  device  and  a  concerted  scheme  to  evade  the  law 
of  this  country.  Tour  Lordships  will  find  it  reported  in 
two  books.  You  will  find  it  at  page  433  of  the  5th  vol. 
of  Taunton's  Reports,  under  the  name  of  Gibson  v.  Service. 
It  was  an  action  upon  a  policy  of  insurance  efiected  upon 
the  American  ship  "  Washington,"  at  and  from  the  Congo  River, 
on  the  coast  of  Africa,  to  Charleston.  The  cause  was  tried  before 
Chief  Justice  Gibbs  at  the  Guildhall,  when  it  appeared  "  that  at 
"  the  time  when  the  policy  was  effected  the '  Washington*  and  an 
'*  English  vessel  called  the  '  Croydon '  were  both  in  the  port  of 


311 

**  Liverpool.    The  '  Croydon  *  took  on  board  a  cargo  of  gunpowder   Akgumemt. 

"  and  arms,  and  before  she  sailed  her  owners  had  given  to  the        

"  officers  of  the  Customs  at  Liverpool,  security  in  treble  the  value      ^^^^7- 
**  of  the  arms  and  gunpowder  exported,  that  the  same  should  be 
"  expended  in  trade  on  the  coast  of  Africa,  which  is  required  by 
"  the  statutes  29  G.  2  a  16.  s.  1,  2,  3,  and  4,  and  33  G.  3  a  2.  s.  4, 
"  conpled  with  a  proclamation  of  His  Majesty  of  11  May  1803."  , 

I  pause  there  for  a  moment  to  observe  that  the  clauses  in  the 
different  Acts  of  Parliament  prohibiting  exportations  under 
an  Order  in  Council,  or  a  proclamation,  do  not  enforce  that 
prohibition  by  any  other  sanction  than  the  forfeiture  of  the 
goods  and  the  ship  which  exports  them.  There  are  no  other 
penalties,  and  there  is  no  misdemeanor.  Then  "  the  *  Croydon' 
"  and  'Washington*  sailed  from  Liverpool;  but  before  they 
I  "  sailed,  it  was  agreed  between  their  respective  OMTiers  that  the 

I  "  '  Croydon '  should  make  over  a  part  of  the  gunpowder  and  arms 

I  "  to  the  *  Washington,'  on  the  coast  of  Africa,  conceiving  it  would 

"  still  make  a  part  of  the  cargo  of  the  *  Croydon.*  Gibbs,  C.  J., 
"  thought  that  the  agreement  between  the  owners  of  the  '  Croy- 
"  '  don '  and  *  Washington,'  that  the  *  Croydon '  should  deliver 
*'  to  the  *  Washington '  on  the  coast  of  Africa,  arms  and  gun- 
*'  powder  which  she  had  legally  taken  on  board  for  trafficking  on 
"  that  coast,  was  illegal ;  that  it  was  in  effect  an  illegal  exporta- 
"  tion  by  the  '  Washington/  which  had  given  no  security,  that 
*'  they  should  be  trafficked  with  on  that  coast  The  effect  was, 
*'  that  the  Americans  did  by  this  contrivance  get  arms  from  this 
•'  country.  If  such  an  agreement  could  take  effect  on  the  coast 
**  of  Africa,  so  might  it  at  the  mouth  of  the  river  Thames,  and 
"  the  consequence  would  be,  that  an  American  would  get  a  ftdl 
•*  loading  of  arms  and  gunpowder  at  the  mouth  of  the  river,  and 
"  go  off  insured  by  English  underwriters.  And  under  his  Lord- 
"  ship's  direction  the  plaintiff  was  non-suited"  Then  there 
was  a  motion  to  set  aside  the  non-suit  and  to  have  a  new  trial, 
and  Chief  Justice  Gibbs  said,  "The  assured  is  carrying  into  effect 
"  the  illegal  act  agreed  on  in  this  country.  I  have  thought  a  great 
"  deal  upon  this  case  since  I  decided  it,  and  I  cannot  raise  to 
"  myself  a  doubt  upon  the  question."  His  Lordship  was  of 
opinion  that  it  was  in  effect  an  illegal  exportation  by  the 
"  Washington,"  by  means  of  which  contrivance  the  Americans 
got  arms  from  this  country,  which,  under  the  Order  in  Council, 
they  had  no  right  to  do,  although  they  only  got  them  on  the 
coast  of  Africa,  and  by  a  ship  which  went  out  as  the  "  Bahama" 
did  with  the  "Alabama.''  Another  case  arising  out  of  the  same 
facts  came  from  Scotland  to  the  House  of  Lords  in  the  year  1840, 
at  a  distance  of  37  years  from  the  transaction,  and  your  Lord- 
ships will  find  that  reported  under  the  name  of  Stewart  v.  Gibson, 
in  the  first  volume  of  Robinson's  Scotch  Appeal  Cases.  The 
I  case  begins  at  page  260.     But  I  content  myself  with  reading  a 

I  short  passage   from  page  276,  which  your  Lordships  will  find 

in  the  judgment  of  Lord  Chancellor  Cottenham.     "  With  regard 
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ABauMBKT.    «  to  the  question  of  illegality,"  his  Lordship  says,  "  I  entertam 
sidDay      "  ^^  doubt  that  the  Court  of  Session  were  right  in  pronouncing 

'      "  this  transaction  illegal  upon  the  facts  as  they  appear  upon  the 

"  papers.      It  is  not  disputed  by  the  couosel  at  the  bar  that 
"  if  we  had  before  us  a  contract  to  do  that  which  subsequently 
"  took  place,  it  would  be  illegal     If  the  contract  had  been  in 
"  so  many  words,  that  an  adventure  should  go  out,  relating  in 
"  part  to  certain  articles  of  merchandise  which  might  be  legally 
"  taken,  and  in  part  to  arms  and  ammunition,  which  by  the  law 
"  of  the  country  could  not  be  legally  taken,  and  it  was  thereby 
"  agreed  that  in  order  to  evade  the  law  no  part  of  the  arms 
"  and  ammunition  should  be  carried  out  in  the  ship  which  was 
"  to  carry  out  the  other  goods,  but  should  be  carried  in  another 
**  ship  to  a  place  out  of  the  immediate  power  and  jurisdiction 
"  of  this  country,  and  then  should  be  trans-shipped  into  the  ship 
'*  carrying  the  merchandise,  that  would  be  a  ti*ansaction  illegal, 
"  in  violation  of  British  law,  and  a  contract  on  which  no  relief 
"  could  be  given."     Then  I  observe  that  Lord  Brougham,  at 
page  293,  though  in  the  first  instance  he  had  made  some  strong 
observations  about  the  wickedness  of  slaving,  says,  "  It  is  need- 
"  less  to  remind  your    Lordships   that  we  have  in  this  case 
"  nothing  to  do  with  the  illegality  of  the  slave  trade ;  this  trans- 
"  action  was  some  time  before  that  was  put  down  by  law."    Now 
I  cannot  but  think  that  these  cases  have  a  direct  bearuig  upon 
the  case  before  your  Lordships,  and  there  are  principles  also 
laid  down  in  a  decision  in  America  which  I  will  refer  to  presently 
to  a  very  similar  effect.     But  I  say  that  these  cases  are  quite 
enough  to  show  that  the  transaction  is  substantially  one,  whe- 
ther you  divide  it,  as  my  learned  friend  suggests  it  may  be  divided 
in  order  to  be  made  legal  here,  or  whether  you  do  not  so  divide 
it.      And  I  say,  if  foreign  Governments  have  either  de  jure 
a  right  to  complain,  or  de  facto  are  likely  to  complain,  of  such  a 
transaction,  they  and  their  complaints  cannot  be  put  off  by  such 
distinctions  as  that  of  attempting  to  separate  the  transaction  into 
its  elements,  and  to  say  You  cannot,  complain  because  one  part 
of  it  took  place  in   every  sense  in  England,  and  another  part 
was  only  concerted,   arranged,  organized,  and  despatched  from 
England,  and  only  not  carried  into  effect  in  England  in  order  to 
evade  some  municipal  law  of  this  country.    I  said  that  there  was 
also  an  American  case  which  was  worth  mentioning  in  connexion 
with  this  subject ;  though  I  cannot  help  thinking  that  too  much 
importance  has  been  attributed  to  it  as  an  authority  bearing  upon 
the  particular  question  which  your  Lordships  have  now  in  hand. 
I  allude  to  the  case  of  the  "  Gran  Para,"  which  your  Lordships 
will  find  reported  in  the  7th  volume  of  Wheaton's  Eeporta    I 
have  often  seen  it  referred  to  as  a  case  having  a  very  important 
bearing  on  the  whole  matter  now  under  argument.     And  there 
are  some  valuable  principles  stated  very  forcibly  in  the  judgment 
to  which  I  am  now  about  to  refer  your  Lordships.     But  I  cannot 
help  thinking,  that  specifically  it  does  not  go  £bu:  to  rule  such  a 
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case  as  that  before  your  Lordships,  because  the  facts  were  these,   ABouioaiT 
The  ship  '*  Irresistible  *'  was  in  every  sense  of  the  word  built,       ^TTT" 

equipped,  manned,  and  armed  within  an  American  port,  and        ^J* 

went  from  that  American  port  in  a  condition  in  which  she 
might  have  committed  hostilities  at  any  moment,  but  with  this 
disguise  only ;  her  armament  was  entered  on  her  papers  as  cargo, 
and  her  crew  were  engaged  for  a  limited  time,  as  a  mercantile 
crew.  She  had  no  commission ;  and  it  was  not  until  she  got 
into  the  territory  of  the  power  she  was  meant  to  serve,  that  the 
commission  was  given,  and  that  the  crew  having  been  discharged, 
were  re-engaged  to  serve  that  power.  There  can  be  no  doubt, 
my  Lords,  if  in  truth  there  was  not  a  real  break  of  continuity 
between  her  subsequent  employment  and  her  original  inten- 
tion, that  the  circumstances  under  which  she  left  the  United  States 
were  so  clear  with  regard  to  the  nature  and  character  of  her 
armament  as  not  to  raise  a  question  of  the  precise  kind  before 
your  Lordships  ;  but,  still  with  regard  to  those  disguises  which 
were  used,  it  may  not  be  otherwise  than  useful  to  refer  to  what 
fell  from  the  very  eminent  Judge  in  that  case.  Tour  Lordships 
will  find  it  at  page  4-71  of  the  7th  volume  of  Wheaton's  Beports. 
There  are  various  questions  argued,  which  I  am  not  going  to 
trouble  your  Lordships  with,  relating  to  this  ship  "  Irresistible." 
And  Chief  Justice  Marshall,  generally  reputed,  I  believe,  to  be 
the  greatest  lawyer  that  ever  presided  over  the  American  Courts, 
said  this.  It  was  like  most  of  their  cases— a  case  of  restitution 
of  prize.  Prize  cargoes  seem  frequently  to  have  come  within 
the  United  States  jurisdiction,  although  the  capturing  vessels 
did  not.  The  Chief  Justice  said,  "  That  the  *  Irresistible  *  was 
''  purchased,  and  that  she  sailed  out  of  the  port  of  Baltimore, 
'*  armed  and  manned  as  a  vessel  of  war,  for  the  purpose  of  being 
*'  employed  as  a  cruizer  against  a  nation  with  whom  the  United 
"  States  were  at  peace,  is  too  dear  for  controversy.  That  the 
"  arms  and  ammunition  were  cleared  out  as  cargo,  cannot  vary 
"  the  case.  Nor  is  it  thought  to  be  material  that  the  men  were 
**  enlisted  in  form,  as  for  a  common  mercantile  voyage.  There 
''  is  nothing  resembling  a  commercial  adventure  in  any  part  of 
"  the  transaction.  The  vessel  was  constructed  for  war,  and  not 
"  for  conmierce.  There  was  no  cargo  on  board  but  what  was 
"  adapted  to  the  purposes  of  war.  The  crew  was  too  numerous 
"  for  a  merchantman,  and  was  sufficient  for  a  privateer.  These 
**  circumstances  demonstrate  the  intent  with  which  the  '  Irresis- 
''  *  tible '  sailed  out  of  the  port  of  Baltimore. 

^  But  she  was  not  commissioned  as  a  privateer,  nor  did  she 
"  attempt  to  act  as  one,  until  she  reached  the  river  La  Plata, 
"  when  a  commission  was  obtained,  and  the  crew  re-enlisted. 
"  This  Court  has  never  decided  that  the  offence  adheres  to  the 
"  vessel,  whatever  changes  may  have  taken  place,  and  cannot  be 
"  depurated  at  the  termination  of  the  cruize,  in  preparing  for 
*'  which  it  was  committed;  and  as  the  'Irresistible  made  no 
''  prize  on  her  passage  from  Baltimore  to  the  River  La  Plata,  it 
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Aboumbnt.  «  is  contended  that  her  offence  was  depurated  there,  and  that  the 
7^  *•'  Court  cannot  connect  her  subsequent  cruize  with  the  trans- 
^'      "  actions  of  Baltimore. 

"  If  this  were  to  be  admitted  in  such  a  case  as  this,  the  laws 
"  for  the  preservation  of  our  neutrality  would  be  completely 
**  eluded,  so  far  as  this  enforcement  depends  on  the  restitution  of 
"  prizes  made  in  violation  of  them.  Vessels  completely  fitted  in 
*'  our  ports  for  military  operations  need  only  sail  to  a  belligerent 
"  port,  and  there,  after  obtaining  a  commission,  go  through  the 
"  ceremony  of  discharging  and  re-enlisting  their  crew,  to  become 
*'  perfectly  legitimate  cruizers,  purified  fi-om  every  taint  con- 
*'  tracted  at  the  place  where  all  their  real  force  and  capacity  for 
"  annoyance  wa&  acquired.  This  would,  indeed,  be  a  fraudulent 
'*  neutrality,  disgraceful  to  our  own  Government,  and  of  which 
"  no  nation  would  be  the  dupe." 

I  need  not  read  more  of  it.  Of  course  the  circumstances,  as  I  have 
said,  were  strong  circumstances,  and  not  raising  the  distinctions 
relied  upon  here.  But  I  cannot  help  thinking  that,  if  the  circum- 
stances were  such  as  I  have  been  on  this  part  of  my  argument 
throughout  supposing,  no  foreign  Government  would  listen 
for  a  single  instant  to  the  notion,  that  the  whole  building,  equip- 
ment, and  armament  of  the  ship  might  be  organised  and  done 
under  arrangements  having  their  origin  here,  and  carried  into 
effect  from  hence,  merely  because,  forsooth,  they  were  carried  into 
effect,  as  to  the  final  stage  of  them,  on  the  other  side  of  the  three 
miles  from  the  British  coasts. 

Now,  my  Lords,  with  regard  to  the  principles  of  construction 
which  ought  to  be  observed  with  regard  to  this  statute,  I  need 
not  remind  your  Lordships  of  the  general  principles  of  construc- 
tion with  which  you  are  all  so  fiimiliar.  Of  course  we  all  know  of 
the  resolutions  in  Haydon's  case,  which  are  referred  to  constantly, 
in  Plowden.  Your  Lordships  will  find  at  page  694  of  the  second 
volume  of  Dwarris  on  Statutes  the  following  passage,  in  which 
the  rules  are  laid  down — 

"  For  the  sure  and  true  interpretation  of  all  statutes  in  general, 
"  be  they  penal  or  beneficial,  restrictive  or  enlarging  of  the  com- 
"  mon  law,  four  things  are  to  be  discerned  and  considered : — 
"  1,  What  was  the  common  law  before  the  making  of  the 

Act? 
''  2.  What  was  the  mischief  and  defect  against  which  the 

common  law  did  not  provide  ? 
"  3.  What  remedy  the  Parliament  hath  resolved  and  ap- 
pointed to  cure  the  disease  of  the  commonwealth  ? 
"  And,  4thly.  The  true  reason  of  the  remedy. 

''  It  was  then  held  to  be  the  duty  of  the  Judges  at  all  times 
''  to  make  such  construction  as  should  suppress  the  mischief  and 
"  advance  the  remedy,  putting  down  all  subtle  inventions  and 
**  evasions  for  continuance  of  the  mischief  et  pro  privcUo  com/niodo, 
"  and  adding  force  and  life  to  the  cure  and  remedjf,  according 
"  to  the  true  intent  of  the  makers  of  the  Act,  pro  bono  publico'* 
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The  succeeding  observations  show  that,  of  course,  that  is  only  to    Aboumbht. 
be  done  by  the  fair  interpretation  of  the  language  of  the  Act,  of     gj^Day. 

course  not  straining  the  language,  so  as  to  create  a  crime,  as  my        * 

£x)rd  has  said  more  than  once,  outside  of  that  which  is  properly 
and  truly  expressed,  according  to  a  sound  construction  of  the 
language.  But  when  you  have  words  which,  according  to  a 
sound  construction,  may  prevent  the  mischief  and  advance  the 
remedy,  they  should  be  so  construed.  When  you  have  words 
which,  according  to  their  natural  meaning  and  sound  construction, 
ajs  they  stand,  will  have  the  effect  of  putting  down  all  subtle 
inventions  and  evasions  for  the  continuation  of  the  mischief,  then 
that  ought  to  be  done.  It  is  not  that  you  are  to  wrest  the 
language  or  introduce  into  the  Act  what  you  do  not  iind  there ; 
but  you  are  not  to  suffer  it  to  be  wrested  in  order  to  diminish 
the  remedy,  and  leave  as  much  as  possible  of  the  mischief  un- 
touched, under  a  notion,  forsooth,  that  that  is  a  principle  to  be 
applied  to  a  penal  statuta 

It  does  so  happen  that  we  have  the  advantage  of  the  ruling 
upon  this  subject  of  an  American  Judge  in  a  case  upon  their 
Foreign  Enlistment  Act ;  and  I  will  now  refer  your  Lordships 
to  that,  because  I  do  not  think  you  will  depart  from  the  principle 
of  it  It  is  a  case  which  the  moment  it  is  stated  explodes  one 
fallacy  of  my  learned  friend  Sir  Hugh  Cairns,  who,  pressed  as 
he  was  from  the  bench  by  some  questions  as  to  the  extent  to 
which  he  carried  his  argument  that  this  Statute  is  limited  to 
what  was  previously  illegal  by  international  law — ^you  will 
remember  Mr.  Baron  Bramwell  tried  him  with  one  or  two  ques- 
tions as  to  how  far  he  applied  it  to  the  clauses  which  relate  to 
the  enlistment  of  men  in  any  part  of  the  world ; — ^my  friend  first 
said  that  those  were  matters  as  to  which  foreign  Governments 
would  have  a  right  to  complain  if  they  were  nob  suppressed ; 
but  he  afterwards  said,  Oh !  that  part  of  it  does  not  depend 
on  international  law  at  all,  and  it  has  no  legitimate  place  in 
this  statute,  although  it  occupies  four-fiffchs  of  the  whole.  It 
is  not  to  suppress  a  practice  prejudicial  to  the  welfare  of  the 
kingdom,  but  merely  to  enforce  the  obligation  of  allegiance  against 
particular  individuals,  according  to  the  argument  of  my  learned 
friend.  Now  it  does  so  happen  that  the  case  to  which  I  refer, 
which  is  the  case  of  the  United  States  v.  Workman  and  Kerr, 
and  is  reported  in  Wharton's  American  Criminal  Law,  at  page 
905  of  the  3rd  edition,  arose  on  the  Enlistment  Clauses  of  their  Act, 
and  not  the  Equipment  Clauses.  It  arose  out  of  some  filibustering 
proceedings  in  Mexico,  and  this  is  the  language  of  the  learned 
Judge,  Mr.  Justice  Judson,  who  charged  the  jury,  and  it  appears 
to  have  been  received  with  approbation  by  the  Courts  of  that 
country.  As  in  this  case,  the  indictment  in  that  case  was  a  very 
long  indictment,  it  contained  97  counts,  setting  out  in  different 
forms  the  offences  supposed  to  be  committed  against  the  Act.  He 
gets  rid,  of  course,  rapidly,  of  the  mere  questions  of  form,  and  then 
he  says  this, ''  First  of  all  it  is  an  undeniable  proposition  that  all 
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AsainainB.    <'  penal  statutes  are  to  receive  a  strict  construction.   This  is  a  penal 
T^        '*  statute,  and  it  falls  within  this  rule.    The  terms  used  are  not 

^'     "  to  be  extended  beyond  their  natural  import  to  fix  an  ofienoe 

"  on  the  defendants ;  but  this  rule,  on  the  other  hand,  does  not 
"  require  any  such  construction  as  to  fritter  it  away  and  defeat 
"  its  object,  and  annid  the  law  itself  I  will  then  state  to  you 
*'  in  the  outset  some  of  these  essential  rules,  and  point  out  their 
*'  application.  We  are  to  look  at  the  spirit,  intent,  and  object  of 
"  a  law ;  what  mischief  it  was  intended  to  prevent,  and  in  what 
"  manner  the  remedy  is  to  be  applied.  What,  then,  is  this  law  ? 
"  Its  great  object,  the  all  pervading  object  of  this  law,  is  peace 
"  with  all  nations ;  national  amity."  That  he  could  discover  firom 
the  mere  provisions  of  the  Act,  but  we  have  it  on  the  face  of  our 
Act  in  the  preamble.  The  learned  Judge  continues  thus :  "  which 
"  will  alone  enable  ois  to  enjoy  friendly  intercourse  and  uninter- 
"  rupted  commerce,  the  great  source  of  wealth  and  prosperity ; 
"  in  short,  to  prevent  war,  with  all  its  sad  and  desolating  conse- 
"  quences.  These  being  the  objects  of  this  law,  they  are  suf- 
"  ficiently  important  to  arrest  the  attention  of  both  Court  and 
"  Jury,  and  secure  to  the  United  States  and  to  the  accused  a 
"  fair  and  impartial  trial"  Then  he  goes  on  to  say,  that  "  Before 
"  the  jury  can  convict  on  this  indictment,  it  must  be  proved  to 
*'  their  satisfaction  that  the  expedition  or  enterprise  was  in  its 
"  character  military  ;  or,  in  other  words,  it  must  have  been  shown 
*'  by  competent  proof  that  the  design,  the  end,  the  aim,  and  the 
"  purpose  of  the  expedition  or  enterprise  was  some  military  service, 
'*  some  attack  or  invasion  of  another  people  or  country,  state,  or 
**  colony,  as  a  military  force."  Then  he  goes  on  to  distinguish  be- 
tween what  is  commercial  and  what  is  military,  in  terms  which, 
of  there  were  not  time  to  be  expended  on  other  things,  I  should 
have  much  satisfaction  in  reading  to  your  Lordships. 

Now,  my  Lords,  having  said  so  much  on  the  general  principles  of 
construction  to  be  applied  in  this  case,  having  entered,  as  I  have 
done,  at  some  length,  because  I  thought  it  important,  into  the  ques- 
tion of  the  mischief,  I  now  wish  to  take  some  notice  in  a  general 
way,  before  condescending  to  any  particulars,  of  the  line  of  argument 
which  has  been  addressed  to  your  Lordships,  derived  from  the  ante- 
cedent history  of  the  matters  which  led  to  this  legislation,  and  the 
particular  occasion  on  which  it  was  made.  Now,  my  Lords,  I  take 
the  liberty  of  saying  that  it  will  be  new  to  me  if  your  Lordships' 
judgment  should  give  any  countenance  to  the  notion  that  the 
construction  of  an  Act  of  Parliament  of  this  kind  is  to  be  limited 
or  cut  down  by  any  previous  declarations  or  speeches  of  states- 
men, or  Members  of  Parliament,  whether  at  the  time  of  intro- 
ducing it  or  at  any  other  time,  or  by  inferences  drawn  firom  any 
transactions  of  state  which  are  no  part  of  the  legislation  itself 
I  not  only  object  on  very  obvious  groimds,  some  of  which  I  shall 
mention  presently,  to  that  as  opposed  to  all  known  principles  of 
construction,  but  I  object  for  a  still  further  reason. 

Lord  Chief  Ba/ron. — I  think  there  can  be  no  doubt  in  the  mind 
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of  any  member  of  the  Court  that  none  of  those  matters  which    ARociiEirr. 
you  are  alluding  to  can  be  taken  into  consideration  by  the  Court        "~ 

when  they  come  to  expound  the  statute.     I  take  it  they  were      ^ ^' 

introduced^  as  some  other  matters  have  been,  to  put  the  Court  in 
possession  of  what  may  be  called  the  history  of  the  case.  They 
can  have  no  bearing  whatever  beyond  that. 

Mr.  Attorney  GeneraZ. — I  took  them  entirely  in  that  view,  and 
of  course  no  one  could  for  a  moment  imagine  that  for  the  direct 
purpose  of  construction  they  could  be  used. 

Lord  Chief  Baron. — And  I  think  I  may  add,  with  the  sanction 
of  all  my  learned  brothers,  that  those  matters,  especially  of  foreign 
history,  foreign  decisions,  and  foreign  acts,  which  the  people  of 
this  country  cannot  be  supposed  to  be  aware  of,  or  to  have  any 
knowledge  of,  and  which  they  certainly  are  not  bound  to  know, 
can  hardly  be  taken  into  consideration  when  you  come  to  ex- 
pound a  statute  which  is  exceedingly  penal.  We  must  take  the 
statute  as  we  find  it,  and  expound  it  as  an  Englishman  ought  to 
expound  it,  and  without  reference  to  any  other  country. 

Mr.  Attorney  OeneraZ. — Beyond  all  doubt ;  and  the  only  use 
of  referring  to  American  decisions  on  the  subject  is  simply  this, 
— that  where  you  find  them  to  be  the  decisions  of  Judges  on 
similar  questions  arising  out  of  their  own  law,  you  give  just  as 
much  weight  to  them  as  you  would  to  the  decisions  of  the  same 
Judges  upon  any  other  question  of  law,  and  no  more.  I  rather 
imagine  that  that  would  be  the  view  that  we  should  all  agree  in 
taking  as  to  the  purpose  for  which  American  decisions  may  be  re- 
ferred to;  and  with  regard  to  these  other  matters,  I  was  not  inclined 
to  doubt  that  my  friend  viewed  them  in  the  light  your  Lordship 
mentioned,  as  part  of  the  history  merely ;  or  as  my  friend  Sir 
Hugh  Cairns  put  it,  that  they  might  be  referred  to  for  the 
purpose  of  placing  your  Lordships  in  the  situation  of  the  Legis- 
lature, as  it  were,  at  the  time  the  Act  was  passed.  Of  course,  I  only 
wish  to  make  such  observations  upon  that  part  of  the  argument  of 
my  friend  as  shall  restrict  these  matters  to  their  proper  province. 
I  do  not  think,  in  point  of  fact,  that  for  that  purpose  a  reference 
to  transactions  such  as  were  referred  to,  and  speeches  such  as 
were  referred  to,  is  really  very  germane  or  useful ;  because  I 
Kvy  that  such  arguments  misrepresent,  or  at  least  there  is  great 
daiiger  that  they  may  misrepresent,  the  meaning  relative  to 
the  subject  in  hand  of  the  very  speeches  cited  and  the  very 
transactions  referred  to.  If  a  man  is,  for  instance,  in  Parlia- 
ment, arguing  a  question  on  the  second  reading  of  a  bill,  he 
does  not  go  into  the  clauses,  or  the  interpretation  of  them; 
but  he  tcJces  a  broad  case,  he  speaks  broadly  of  a  patent 
obvious  mischief,  the  strongest  case  he  can  think  of  that  comes 
within  the  general  policy.  The  principle  of  a  bill  is  to 
repress  that  mischief  and  everything  which  may  be  con- 
ducive to  it  He  does  not  go  into  the  details,  but  of  course 
when  you  come  to  the  details  of  legislation,  the  broad  case, 
the    flagrant  invasion    of   the    principle,  will  be   surrounded 
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AHQuittWT.    Y)j  safeguards,  such  as  are  necessaiy  completely  to  effectuate  the 
8ni  Day.     object  and  policy  of  the  Act.     Thei-efore  it  is  very  idle  to  say, 

this  or  that  statesman  spoke  in  such  and  such  terms  ;  they  were 

very  appropriate  and  very  intelligible  for  the  purpose  for  which 
he  was  speaking,  but  as  he  was  not  speaking  with  a  view  to 
construe  tiie  language  of  the  clauses  of  the  Act,  it  would  be  most 
absurd  to  suppose  that  his  having  used  that  language  can  throw 
any  light  on  the  object  and  policy  of  the  Ajct  In  truth,  nothing 
was  said  which  I  should  object  to  every  member  of  the  Court 
reading  over  and  over  again,  if  it  had  any  bearing  upon  the 
matter,  because  it  bears  out  my  view  of  the  general  purpose  of 
the  Act,  namely,  that  it  was  to  vindicate  our  neutrality,  and  to 
prevent  our  being  embroiled  with  foreign  nations  by  operations, 
as  to  which  other  countries  might  say,  "  Whatever  you  call  them, 
"  practically  they  are  hostile  to  us."  I  think  that  was  the  view 
taken  of  it  at  all  times ;  but  as  I  do  not  think  that  ultimately 
we  get  any  particular  good  from  that  part  of  the  argument,  I  do 
not  intend  tO;d,well  upon  it  in  addressing  your  Lordships.  But 
there  was  one  argument  which  my  friend  Sir  Hugh  Cairns, 
by  an  ingenious  device,  contrived  to  make  do  duty  in  a 
more  important  direction,  and  that  is  what  he  said,  upon 
Washington's  rules  which  preceded  the  enactment  of  the  Ame- 
rican statute.  I  have  had  on  many  occasions  greatly  to  admire 
the  ability^  the  ingenuity,  and  the  courage  of  my  learned  friend; 
never  more  than  on  this  occasion ;  and  on  this  occasion  in 
nothing  more,  than  with  respect  to  the  reference  which  he  over 
and  over  again  made  to  those  rules  of  Washington,  as  if  they  had 
become  landmarks  in  the  law  of  nations,  as  if  they  had  laid  down 
some  fixed  principles  of  international  law,  and  then  that  the 
American  statute  having  intended  to  embody  those  principles, 
and  our  statute,  to  some  extent,  being  framed  on  it  as  a  prece- 
dent, therefore,  you  are  to  look  at  those  rules  as  embodying 
the  principles  meant  to  be  protected  and  defended  by  those  act& 
What  is  the  history  of  those  rules  of  Washington  ?  I  can  give  it 
you  very  shortly.  I  will  not  read  the  passage,  but  I  will  give 
you  the  reference  if  you  will  have  the  goodness  to  make  a  note 
of  page  712  of  the  last  edition,  that  is,  Lawrence  s  edition,  of 
Wheaton's  International  Law.  Your  Lordships  will  find  in  a 
note  there,  ooncisely  stilted,  what  I  think  you  will  also  find  in  an 
exceedingly  excellent  pamj^let,  which  it  is,  perhaps,  legitimate 
to  mention,  and  which  has  been  lately  published  by  a  gentleman 
well  known  to  me,  Mr.  Qibba  I  really  think  that  the  history  of 
the  matter  is  so  well  collected  there  that  I  cannot  do  better  than 
refer  to  it. 

Lord  Chief  Baron. — It  is  extremely  useful  to  those  who  wish 
to  look  at  the  authorities ;  it  collects  them  all  together  in  a  very 
convenient  form. 

Mr.  Attorney  OenerdL — They  are  so  accurately  brought  toge- 
ther that  I  felt  myself  justified  in  mentioning  it,  although 
ordinarily  we  do.  not  mention  any  publication  of  so  recent  a 
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date.     My  Lords,  the  real  truth  of  the  case  is  this : — the  policy   Akgumekt. 
of  the  American  Cabinet  with  regard  to  the  mode  of  maintain-     3-J^y 

ing  its  professed  neutrality  in  the  war  then  lately  broken  out        ' 

between  England  and  revolutionary  France  was  undecided^  and 
Washington's  views  fluctuated  and  changed  from  time  to  time. 
The  American  Government  were  in  this  peculiar  situation^  they 
were  not  able  to  permit  the  equipment  of  warlike  vessels  in  their 
ports  equally  and  impartially  by  both  belligerents,  because  they 
had  a  treaty  with  France,  of  which  you  wifl  find  the  details  in 
the  publication  I  have  mentioned,  which  guaranteed  France  against 
privateers.. beiug.  armed  against  France  in  the  American  ports, 
and  against  any  prizes  taken  from  the  French  being  brought  into 
those  ports. 

Now  you  will  find,  both  in  the  chapter  of  Chancellor  Kent's 
work  to  which  my  friend  referred  where  those  rules  are  men- 
tioned, and  in  Wheaton's  International  Law,  and  everywhere  else, 
this  to  be  laid  down  as  the  law  of  nations  on  the  subject  of 
the  equipment  of  ships  of  war  in  a  neutral  territory  ;  that  it  is 
perfectly  competent,  consistently  with  international  law,  for  the 
neutral  state  to  permit  either  party  to  make  warlike  equipments 
of  ships,  everything  which  is  forbidden  by  the  Foreign  Enlist- 
ment Act  on  any  construction  of  it,  without  breach  of  neutrality, 
or  without  any  breach  of  international  law,  provided  it  be  equally 
and  indiflTereptly  permitted,  by  the  neutral  country,  to  both  parties. 
But  the  Americans  were  placed  in  a  situation  by  their  treaty 
with  France,  which  disabled  them  from  allowing  to  England  that 
which  France  was  doing.  So  that  the  eflfect  of  the  treaty  was 
this ;  although  it  seemed  that  international  law  had  made  some 
provision  for  positive^atipulationH.Qf^eiYfifiptinnal  advantages  in 
favour  of  one  belligerent,  if  those  stipulations  had  been  made 
before  the  war,  yet  there  being  nothing  of  the  kind  positive 
here,  and  it  being  merely  a  stipulation  that  the  enemies  of  France 
should  not  equip  ships  of  war  against  France  in  ports  of 
the  United  States,  it  was  impossible  for  the  United  States  to 
pennit  France  herself  to  equip  such  ships  without  violating  the 
principle  of  neutrality,  because  they  could  not  allow  Great  Britain 
to  do  the  same.  That  led  to  the  whole  complication,  and  those 
rules  which  have  been  mentioned  are  not  rules  expressing,  or  at 
any  time  supposed  to  express,  absolute  obligations  imposed  by 
international  law  upon  the  neutral  Government,  but  they  are, 
as  Chancellor  Kent  says  in  the  passage  which  my  learned 
friend  Sir  Hugh  Cairns  referred  to,  founded  on  the  principles 
of  international  law  ;  which  are  these,  that  the  neutral  Govern- 
ment has  the  absolute  right  to  prohibit  a  belligerent  Government 
from  carrying  on  any  operations  of  that  description  within  its 
territory ;  and  having  the  absolute  right  to  do  that,  it  will  fail 
in  its  duty  of  neutrality  if  it  does  not  either  prohibit  it  to  him, 
or  else  allow  it  also  to  his  adversaiy.  Well,  these  rules,  made 
by  a  Government  which  could  not  allow  it  to  both  parties,  are 
made  in  assertion  of  their  territorial  rights  against  both,  in  order 
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Aamnmst.    to  avoid  partiality  to  one  contrary  to  the  law  of  nationa     That 
3rd  Day.      ^^  ^^^  whoIe  and  sole  connexion  of  those  rules  with  the  subject 

'      of  international  law.      I   think  I  wUl  not  pursue  the  matter 

further,  though  that  connects  itself  with  the  American  statute ; 
for  I  may  conyeniently,  I  think,  take  up  the  history  of  the 
American  statute  when  we  begin  to-morrow. 

Mr.MelUah. — If  your  Lordship  will  allow  me,  I  will  hand  you 
up  this  copy  of  the  decree  about  the  "Oreto.** 


Adjourned  to  to-morrow  morning  at  ten  o'clock. 
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ARGUMENT— conUnued. 


POUBTH  DAT.— Friday,  20th  November  1863. 


Mr,  Attorney  General, — My  Lords,  when  your  Lordships  rose    Aroukbkt. 
yesterday  I  had  beea  referring  to  a  subject  which  was  treated      a^jTq' 

as  of  considerable  importance  by  my  learned  friend,  although        

in  my  opinion  when  its  meaning  and  bearing  are  rightly  un- 
derstood, it  wiU  turn  out  to  have  none ;  yet  I  do  not  wish  to 
leave  that  undemonstrated,  and  therefore  I  will  say  a  little  more 
about  it.  I  allude  to  the  rules  which  were  made  by  President 
Washington  and  by  his  Government,  on  the  3rd  of  August  1793. 
They  were  headed,  "  Rules  adopted  by  the  American  Cabinet  as 
"  to  the  equipment  of  vessels  in  the  ports  of  the  United  States 
"  by  belligerent  powers,  and  proceedings  on  the  conduct  of  the 
"  French  Minister.''  My  Lords,  it  was  an  act  of  state,  a  political 
act,  which  was  undoubtedly  in  this  sense  connected  with  rules 
and  principles  of  international  law — that  it  was  warranted  by 
those  rules  and  principles  under  the  circumstances  in  which  the 
United  States  were  then  placed ;  but  the  notion  of  its  being 
intended  to  be,  or  being  in  any  sense  whatever,  an  abstract 
declaration  of  the  obligations  and  the  rights  of  neutral  states 
under  those  circumstances,  is  one  for  which  there  is  absolutely 
no  foundation  either  in  history  or  in  law. 

Now,  the  real  circumstances  connected  with  those  rules,  will 
be  best  understood,  I  think,  by,  in  the  first  place,  bearing  in 
mind  the  principles  of  law  which  I  mentioned  yesterday,  and 
which  your  Lordships  will  find  stated  and  explained  concisely, 
but  at  sufficient  length,  at  the  beginning  of  the  lecture  of  Chan- 
cellor Kent,  from  a  passage  of  which'  Sir  Hugh  Cairns  read  to 
your  Lordships  upon  that  subject ;  it  is  a  lecture  on  the  general 
rights  and  duties  of  neutral  nations ;  and  for  my  purpose  it  will 
be  quite  enough  to  call  your  Lordships'  attention  to  the  short 
headings  in  small  letters  at  page  124  and  page  126,  to  show  what 
is  the  nature  of  the  subject  which  is  being  treated  of  by  Chancellor 
Kent  in  that  lecture,  and  in  the  passages  which  precede  the  one 
cited  by  my  learned  friend  as  to  these  rules.  The  first  head  is, 
"  Neutrals  must  be  impartial."  That  was  what  I  mentioned  to 
your  Lordships  yesterday.  Now,  that  stands  on  common  sense, 
evidently,  but  it  is  a  principle  recognized  by  international  law, 
that  if  a  neutrality  is  professed,  it  shall  be  an  impai^tial  neutrality. 
8341.  X 
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ABotjjowT.    Consequently  you  will  not  give  advantages  to  the  one  belligerent 

which  you  refuse  to  another,  unless,  indeed,  (for  it  seems  to  be 

4thiDay.  considered,  by  the  writers  on  international  law,  subject  to  this 
rather  remarkable  exception,)  you  are  bound  to  do  so  by  some 
antecedent  positive  engagement  entered  into  with  the  one  party 
not  in  contemplation  of  those  particular  hostilities.  It  seems 
to  be  thought  that,  subject  to  that  qualification,  it  is  a  settled 
maxim ;  and  so  far  it  is  a  duty  of  neutrality  towards  other 
Governments,  that  you  will  be  impartial,  that  you  will  not  give  to 
the  one  an  assistance  or  a  liberty  within  your  dominions  which 
you  do  not  equally  allow  to  the  other.  That  is  the  branch  of  the 
subject  which  relates  to  the  duty  of  a  neutral  towards  the 
belligerents.  Then  the  next  head  is  at  page  126,  which  is 
the  duty  of  the  belligerents  towards  the  neutral.  "Neutral 
"  territory  inviolable," 

Mr,  Bwron  Chcmriell. — Are  you  citing  from  the  marginal 
paging? 

Mr.  Attorney  OenerdL— It  is  at  page  126  of  my  edition  ;  there 
are  just  within  an  inner  margin  in  small  letters,  the  words 
"  neutral  territory  inviolable." 

Mr,  Ba/ron  Ghannell, — ^Your  edition  is  a  later  one  than  mine ; 
the  marginal  paging  is  preserved  throughout  all  the  editions. 

Mr.  Attorney  Oeneral. — I  beg  your  Lordship's  pardon,  page 
117  is  the  marginal  paging. 

Mr,  Baron  ChcumieU, — I  have  got  it  now. 

Mr,  Attorney  Oen&rai, — ^Having  mentioned  the  duty  of  impar- 
tial neutrality  first,  which  is  a  duty  as  I  have  said  of  the  neutral 
to  the  belligerents, — ^he  now  mentions  the  duty  of  the  belligerents 
to  the  neutral,  "neutral  territory  inviolable ;"  and  he  goes  into 
that. 

My  Lords,  I  of  course  am  not  going  to  detain  your  Lordships 
from  the  real  question  by  a  disqxdsition  upon  these  subjects ;  but 
it  will  be  perfectly  well  known  to  all  I  think  who  have  examined 
the  books,  that  even  a  capture  or  an  act  of  hostility  within  the 
neutral  territory  is  a  wrong  to'  the  neutral  rather  than  a  wrong 
by  the  one  belligerent  to  the  other ;  and  it  is  upon  the  ground  of 
vindicating  their  own  rights,  that  neutrals,  whose  territory  may 
be  invaded  by  acts  of  this  description,  in  comity  take  care 
that  restitution  is  made  to  the  other  belligerent.  Therefore  Kent, 
after  stating  the  duty  of  impartiality  by  neutrals  towards  bellige- 
rents, goes  on  to  mention  the  duty  of  belligerents  towards  neutrals 
— ^that  there  is  to  be  no  violation  of  territory.  That  duty  extends 
to  this.  In  the  first  place  there  is  of  course  to  be  no  act  of  hostility, 
nothing  of  that  nature  which  Sir  Hugh  Cairns  spoke  of  as  a 
proximate  act  of  hostility,  within  the  neutral  dominion ;  not  only 
that,  but  no  acts  or  operations  whatsoever  connected  with  the  war 
and  having  for  their  object  the  promotion  of  the  war  are  to  take 
place  within  the  neutral  territory  on  the  part  of  either  belligerent, 
without  the  consent  and  permission,  and  against  the  will  of  the 
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neutral  sovereign.    That  is  the  basis  and  the  principle  of  Wash-    AiiouioirT. 
ington's  rules.    That  is  to  say,  it  was  to  protect  their  own  neu-      A^Tn' 

ti-ality  from  the  assertion  against  their  will  by  the  French  Eepub-        !^* 

lican  Government  of  the  right  to  arm  and  organize  vessels  of  war 
and  expeditions  within  their  territory,  which  the  history  shows 
that  the  French  Republican  Government  were  asserting  upon  a 
strained  construction  of  negative  terms  in  a  treaty. 

Now  the  political  circumstances  connected  with  that  act  of 
Washington,  which  it  is  quite  necessary  to  remember  in  order 
thoroughly  to  understand  the  matter,  were  thesa  The  United 
States  Government,  before  issuing  the  rules  which  I  have  been 
mentioning,  which  was  on  the  3rd  of  August  1793,  had  upon  the 
5  th  of  June  in  the  same  year  given  notice  to  the  French  agents 
within  their  dominion,  that  they  would  not  permit  those  things 
to  go  on  any  longer  which  were  being  done ;  and  had  insisted  that 
they  should  not  bring  in  any  prizes  taken  by  any  vessels  which 
might  be  equipped  or  got  ready  for  war  after  that  date.  But  the 
French  Minister  and  his  agents  continued  to  do  it  in  spite  of  the 
United  States  Government ;  and  that  Government  from  reasons 
of  policy,  though  they  had  engaged  to  Great  Britain  to  prevent  it, 
abstained  from  using  the  means  in  their  power  for  a  certain  time 
to  enforce  those  regulations.  Tour  Lordships  will  find  the  state 
of  the  case  very  distinctly  explained  in  a  letter  of  Mr.  Jefferson  to 
Mr.  Hammond,  dated  the  5th  of  September  1793,  which  is  an 
annex  to  the  treaty  between  Great  Britain  and  the  United  States 
of  the  year  1794j-5.  My  Lords,  I  am  reading  from  Martens's 
Collection  of  Treaties,  the  6th  volume  of  the  Supplement,  and 
your  Lordships  will  find  that  treaty  with  its  annex  at  the 
pages  326  to  386  of  that  volume.  Now,  as  I  said,  this  letter 
is  annexed  to  the  Treaty,  and  is  referred  to  for  the  interpreta- 
tion of  one  of  its  articles.  And  this  is  Mr.  Jefferson's  account  of 
the  circumstances,  which  wiU  at  once  place  your  Lordships,  I 
think,  in  a  correct  view  of  the  true  position  of  the  parties,  and 
the  true  meaning  of  this  political  act  of  the  United  States.  After 
referring  to  a  letter  which  he  had  received  from  the  British 
Minister,  Mr.  Hammond,  as  te  certain  ships,  and  the  previous 
correspondence  he  proceeds  thus :— "  We  are  bound  by  our 
"  Treaties  with  three  of  the  belligerent  nations  by  all  the  means 
'<  in  our  power  to  protect  and  defend  all  vessels  and  effects 
"  in  our  ports  or  waters,  or  on  the  seas  near  our  shores,  and  te 
"  recover  and  restore  the  same  te  the  right  owners  when  taken 
*'  from  them.  If  all  the  means  in  our  power  are  used,  and  jGa.il 
"  in  their  effect,  we  ai-e  not  bound  by  our  treaties  with  those 
*'  nations  to  make  compensation.  Though  we  have  no  similar 
"  treaty  with  Great  Britain,  it  was  the  opinion  of  the  President 
"  that  we  should  use  towards  that  nation  the  same  rule  which, 
**  under  this  article,  was  to  govern  us  with  the  other  nations, 
"  and  even  extend  it  to  captures  made  on  the  high  seas,  and 
"  brought  into  our  ports,  if  done  by  vessels  which  had  been 
**  armed  within  them.     Having,  for  particular  reasons,  forborne 
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AjtQwxsr.    "  to  use  all  the  means  in  our  power  for  the  restitution  of  the 
rT~"        "  three  vessels  mentioned  in  my  letter  of  August  the  7th,  the 

^'      **  President  thought  it  incumbent  on  the  United  States  to  make 

"  compensation  for  them  ;  and  though  nothing  was  said  in  that 
"  letter  of  other  vessels  taken  under  like  circumstances,  and 
"  brought  in  after  the  5th  of  June  "  (that  was  the  date  at  which 
the  United  States  Gtovemment  had  said,  "  We  will  not  permit 
"  it "),  "  yet,  when  the  same  forbearance  had  taken  place,  it  was 
"  and  is  our  opinion  that  compensation  should  be  equally  due/* 
And  then  he  proceeds  to  say  that  it  would  be  applied  to  cases 
occurring  even  later,  if  under  the  like  circumstances.  So  that  the 
state  of  things  is  made  manifest ;  in  the  first  instance,  the  French 
agents  supposed  that  the  treaty  gave  them  not  only  negative 
rights,  but  positive  rights  to  equip  and  arm  vessels  as  much  as 
they  pleased  within  the  ports  of  the  United  States,  and,  until 
the  6th  of  June,  they  did  so  under  that  impression,  and  no 
notice  was  given  to  them  by  the  United  States  Government 
that  they  were  not  to  be  at  liberty  to  do  so  ;  but  on  the  5  th  of 
June  the  United  States  issued  a  proclamation,  and  gave  notice 
that  this  state  of  things  was  not  to  go  on.  Nevertheless,  it  did 
go  on ;  and  as  Mr.  Jefferson  says,  there  were  particular  reasons 
why,  although  they  had  promised  the  British  minister  that  it 
should  be  stopped,  the  United  States  Government  abstained 
from  using  the  means  in  their  power  to  stop  it.  Under  those 
circumstances  they  held  themselves  bound  to  make  restitution, 
and  it  was  under  the  circumstances  of  those  peculiar  treaties,  by 
which  they  were  bound  to  give  effect  to  the  rule  of  impartisd 
neutrality  as  far  as  they  could,  and  at  the  same  time  to  protect 
themselves  from  the  assertion  by  a  foreign  power  of  a  right, 
against  their  will,  and  against  the  notice  which  they  had  given 
of  their  dissent  and  disapprobation,  to  equip  and  arm  vessels 
within  their  limits,  that  these  rules  were  adopted  by  the  American 
Cabinet ; — and  well  may  Chancellor  Kent  say,  as  he  does  say 
(and  it  is  all  that  he  says  of  them),  that  those  rules  had  a 
perfectly  good  foundation  in  the  law  of  nations.  He  says,  at 
the  marginal  paging  122,  the  passage  which  Sir  Hugh  Cairns 
read,  "  The  Government  of  the  United  States  was  warranted  by 
"  the  law  and  practice  of  nations  in  the  declaration  made  in 
"  1793  of  the  rules  of  neutrality,  which  were  particularly  recog- 
"  nized  as  necessary  to  be  observed  by  the  belligerent  powers 
"  in  their  intercourse  with  this  country.  These  rules  were,"  and 
then  he  states  the  substance  of  those  rules,  without  their  excep- 
tions, and  I  will  refer  to  them  in  a  moment,  as  far  as  is  necessary. 
He  goes  on  to  say,  "Congress  have  repeatedly  by  statute 
"  made  suitable  provision  for  the  support  and  due  observance 
"  of  similar  rules  of  neutrality,  and  given  sanction  to  the  prin- 
"  ciple  of  them,  as  being  founded  in  the  universal  law  of  nations." 
The  principle  of  them  to  which  he  refers  is  merely  this, — on  the 
one  hand  the  observance  of  the  obligation  of  an  impartial  neu- 
trality towards  the  belligerents,  and,  on  the  other  hand,  the  protec- 
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tion  of  the  neutral's  own  territory  from  on  unauthorized  use  of  it  by   Aboumbnt. 
either  belligerent,  or  both  belligerents,  for  any  purposes  connected      4^  Day 

with  war,  which  the  Government  thinks  fit  to  prohibit;  that  is  all.        

Now,  the  reason  why  my  learned  friend  laid  so  much  stress 
upon  these  rules,  and  tried  to  make  so  much  of  them,  is  obvious. 
In  that  political  act,  done  xmder  those  circumstances,  and  before 
there  was  any  legislation  whatever  in  the  United  States  on  the 
subject,  the  Government  took  a  distinction,  which  we  find  upon 
the  face  of  the  rules,  between  equipments  ancipitia  uaua  and  those 
which  were  essentially  warlike ;  and  my  learned  friend  wants 
you  to  infer,  that,  because  in  that  political  act  done  under  those 
circumstances  by  Washington's  administration,  it  was  thought, 
in  the  absence  of  legislation,  expedient  to  make  that  distinction 
for  their  present  government  and  guidance,  therefore  you  are  to 
import  that  distinction  into  the  interpretation  of  all  subsequent 
legislation  which  has  taken  place  upon  the  subject.  It  seems  to 
me  that  anything  more  extravagant  could  not  possibly  be  con- 
ceived ;  and,  indeed,  when  we  look  at  the  rules  themselves,  it  will 
not,  I  think,  appear  that  that  distinction  clearly  extends  so  far 
even  as  my  learned  friend  imagines  under  the  rules,  because  I  ob- 
serve that  there  is  only  one  of  those  articles  which  relates  to  the 
original  arming  and  equipping  of  vessels.  I  do  not  mean  to  argue 
whether  or  not  arming  and  equipping  are  to  go  together  there,  but 
at  all  events  "  the  original  arming  and  equipping  of  vessels  in  the 
"  ports  of  the  United  States  by  any  of  the  belligerent  parties  for 
"  military  service,  offensive  or  defensive,  is  deemed  uinlawful." 
That  is  the  first  rule.  Then  the  next  rule  permits  the  equipment 
of  merchant  vessels;  that  is  lawfiiL  The  third  rule,  I  think' 
clearly  speaks  of  the  equipment  of  vessels  already  in  existence, 
and  in  the  service  of  the  Government ;  not  vessels  to  be  brought 
into  existence  by  operations  within  the  United  States,  but 
vessels  existing  already  in  the  immediate  service  of  the  Govern- 
ment. "  Equipments  in  the  ports  of  the  United  States  of  vessels 
"  of  war  in  the  immediate  service  of  the  government  of  any  of 
"  the  belligerent  parties,  which  if  done  to  other  vessels  would  be 
"  of  a  doubtful  nature,  as  being  applicable  either  to  commerce  or 
"  war,  are  deemed  lawful ;"  which  in  fact  is  merely  the  ordinary 
hospitality  shown  by  all  countries  in  the  world  to  all  ships  of  war, 
(which  I  will  observe  upon  when  I  come  to  the  8th  section  of  our  Act 
of  Parliament),  with  an  exception  with  regard  to  prizes  taken  from 
France,  founded  on  the  treaty  obligations  towards  France.  Then 
the  fourth  rule  is  this,  "  Equipments  in  the  ports  of  the  United 
"  States  by  any  of  the  parties  at  war  with  France  of  vessels  fitted 
"  for  merchandise  and  war,  whether  with  or  without  commissions, 
"  which  are  doubtful  in  their  nature,  as  being  applicable  either 
'*  to  commerce  or  war,  are  deemed  lawful,  except  those  which 
''  shall  have  made  prize,""  &c.  That,  no  doubt,  was  the  article 
which  my  learned  friend  particularly  referred  to,  because  he 
thought  it  useful  to  him.  It  was  a  particular  distinction,  which, 
in  the  circumstances  which  I  have  mentioned  in  this  act  of  state 
antecedent  to  legislation,  the  United  States  Government  thought 
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AmoDioBiT.    fit  to  make,  and  the  reason  is  obvious.     They  say,  We  prohibit, 
4^^T      ^  ^^  invasion  of  our  sovereignty,  independently  of  any  legislation 

' .    whatever,  acts  for  manifestly  warlike  purposes  done  within  our 

territory ;  but  we  do  not  think  it  necessary  to  carry  that  provi- 
sion further  in  the  absence  of  legislation,  upon  the  general  prin- 
ciples merely  of  the  law  of  nations,  nor  to  treat  as  an  invasion  of 
our  territory  acts  which  are  doubtful  and  equivocal  in  their  nature. 
We  do  not  at  present  exercise  our  power  of  prohibiting  such  acta 
Your  Lordships  will  see  the  meaning  of  that,  more  especially 
when  you  remember  what  Mr.  Jefferson  said  in  the  letter 
which  I  have  read,  namely,  "  We  are  bound  by  our  treaties 
"  with  three  of  the  belligerent  nations,  by  all  the  means  in 
"  oiir  power  to  protect  and  defend  their  vessels  and  effects  in 
"  our  ports  or  waters,  or  on  the  seas  near  our  shores."  There- 
fore, being  able  to  limit  and  intending  to  limit  according  to  their 
own  sovereign  will  and  pleasure  the  extent  of  the  prohibition 
which  was  then  made  by  the  sovereign  authority,  they  limited 
it  in  that  way.  But  how  that  can  be  imported  into  the  con- 
struction of  the  subsequent  statute  appears  to  me  to  be  a  thing 
utterly  unintelligible ;  because,  looking  at  the  abstract  principle 
of  law  which  entitles  foreign  nations  to  do  the  one  thing  or  the 
other,  it  depends  entirely  upon  the  will  of  the  sovereign  power 
of  the  country  where  it  is  done. 

My  Lords,  my  learned  fiiend  Sir  Hugh  Cairns,  T  think,  in  his 
argument  upon  that  subject  forgot,  that  it  is  the  practice  of  all 
nations,  when  war  breaks  out  in  which  they  intend  to  observe 
neutrality,  by  their  sovereign  power  to  regulate  the  extent  to 
which  they  will  allow  what  otherwise  would  be  permissible  to 
foreign  countries;  and  the  principle  always  has  been  to  give 
hospitality  to  the  ships  of  war  and  other  ships  of  foreign  countries 
in  those  ordinary  things  which  are  universally  necessary,  and 
which  do  not  tend  to  increase  the  means  of  carrying  on  war 
previously  existing.  And  it  really  would  be  just  as  reasonable 
to  say  that  the  rules  which  our  Government  issued  by  procla- 
mation at  the  beginning  of  the  present  war  between  the  United 
States  and  the  Confederate  States,  which  your  Lordships  will 
find  in  print,  I  think,  in  a  note  to  Mr.  Wheaton's  book  at  page 
717  of  the  last  edition. 

Mr.  Ba/ron  Cham/nell. — And  at  page  12  of  the  Appendix? 
Mr,  Attorney  OeTieral — No,  my  Lord,  I  do  not  mean  the 
Neutrality  Proclamation,  I  mean  the  rules  according  to  which  by 
another  proclamation,  in  February,  I  think,  upon  the  occasion  of 
the  "  Tuscarora  "  and  the  "  Nashville,"  two  ships  which  were  a 
good  deal  talked  about,  coming  into  our  waters,  our  Government 
thought  fit  to  regulate,  as  against  foreign  belligerent  powers,  the 
extent  to  which  their  ships  should  enjoy  the  hospitality  of  our 
shores.  It  is  a  proclamation  exactly  ejusdem  generis  with 
these  rules  of  1 793,  and  of  which  it  may  be  said,  with  the 
same  truth  with  which  Chancellor  Kent  speaks  of  those  rules 
that  it  is  perfectly  warranted  by  the  rules  of  international 
law  and  founded  upon  them ;  namely^  founded  upon  the  prin- 
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dple    of   doing   what,    in   our   judgment,  we    think   beet,   to   ABotwBirr. 
preserve  an  impartial  neutrality,  and  to  protect  our  territory     4thl^Y 

from  any  assumption  of  power  within  it  which  we  do  not  think        ' 

fit  to  permit,  I  am  not  going  to  read  those  rules  to  your  Lord- 
ships. I  tell  you  where  you  may  find  them,  and  I  say  that  you 
might  just  as  well  lay  hold  of  those  rules,  and  say,  that  there  a 
line  is  drawn,  and  that  everything  within  those  rules  is  against 
the  general  principles  of  international  law.  Everything  which  they 
permit  is  assumed  to  be  permissible  independently  of  the  particular 
will  of  the  sovereign  power,  and  it  is  said  that  it  must  therefore  be 
presumed  to  be  a  principle  which  was  borne  in  mind  in  subsequent 
legislation  upon  the  same  subject.  Nobody  of  course  could  read 
those  rules  of  our  Government  without  seeing  that  a  contention 
of  that  kind,  with  respect  to  them,  would  be  perfectly  monstrous, 
if  it  were  brought  forward  to  regulate  the  interpretation  or  even 
to  influence  the  interpretation  of  subsequent  legislation  in  our 
country,  which  has  language  of  its  own,  which  language  in  its 
natural  sense  would  go  beyond  those  rules.  I  gave  your  Lordships 
a  reference  to  the  page,  it  is  page  717  of  Wheaton.  It  would  be 
clearly  unreasonable  in  the  one  case,  and  it  is  equally  unreasonable 
in  the  other. 

But,  my  Lords,  I  have  Washington's  own  authority  for  saying 
80  ;  and  I  have  the  authority  of  other  great  persons,  judges  of  the 
American  Courts,  proving  that  they  never  took  this  view  of  those 
rules  of  theirs,  upon  which  my  learned  friend  builds  his  argument, 
that  forsooth  you  are  to  look  upon  this  Foreign  Enlistment  Act 
as  a  mere  statute  to  give  sanction  to  previously  existing  inter- 
national duties,  and  not  to  go  beyond  the  limits  of  those  obliga- 
tions, which  limits  he  in  this  arbitrary  way  attempts  to  define. 

Now,  I  will  refer  your  Lordships  to  that  which  my  learned 
friend  mentioned,  but  thought  it  unnecessary  to  read,  but  which  I 
cannot  help  thinking,  is  at  least  as  germane  as  what  he  did  read. 
I  mean  the  President's  speech  to  the  two  houses  of  Congress  when 
announcing  those  rules,  and  his  other  acts  connected  with  the 
same  subject,  and  requesting  that  they  would  proceed  to  legisla- 
tion. I  will  read  it  as  matter  of  history,  at  all  events  as  pertinent  as 
that  which  we  have  heard  connected  with  the  rules.  The  President, 
on  the  3rd  of  December  1793,  said  this,  "As  soon  as  the  war  in 
"  Europe  had  embraced  those  powers  with  whom  the  United 
*'  States  have  the  most  extensive  relations,  there  was  reason  to 
'*  apprehend  that  our  intercourse  with  them  might  be  interrupted, 
*'  and  our  disposition  for  peace  drawn  into  question  by  the  sus- 
'*  picions  too  often  entertained  by  belligerent  nations."  And 
I  observe,  my  Lords,  there,  that  this  falls  in  with  the  line  of 
argument  which  I  submitted  to  your  Lordships  yesterday  with 
respect  to  the  mischief ;  that  the  mischief  is  not  to  be  measured  by 
the  proveable  obligations  which  you  can  establish  by  what  my 
learned  friend  called  the  letter  of  international  law,  though 
I  confess  I  do  not  know  where  the  letter  of  international  law  is 
to  be  found ;  but  the  suspicions  entertained  and  feelings  excited 
equally  endanger  peace.     Washington  goes  on,  "  It  seemed,  there- 
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AfiotncKNT^  '<  fore,  to  be  my  duty  to  admonish  our  citizens  of  the  consequences 
"  of  a  contraband  trade,  and  of  hostile  acts  to  any  of  the  parties, 
"  and  to  obtain  by  a  declaration  of  the  existing  legal  state  of 
"  things  an  easier  admission  of  our  right  to  the  immunities 
"  belonging  to  our  situation.  Under  these  impressions  the 
"  proclamation  which  will  be  laid  before  you  was  issued.  In  this 
"  posture  of  affairs,  both  new  and  delicate,  I  resolved  to  adopt 
'*  general  rules,"  (those  are  the  rules  in  question,)  "  which  should 
'*  conform  to  the  treaties,  and  assert  the  privileges  of  the 
*'  United  States.  These  are  reduced  into  a  system,  which 
'*  will  be  communicated  to  you.  Although  I  have  not  thought 
"  myself  at  liberty  to  forbid  the  sale  of  the  prizes  permitted 
"  by  our  treaty  of  commerce  with  France  to  be  brought 
**  into  oui'  ports,  I  have  not  refused  to  cause  them  to  be 
"  restored  when  they  were  taken  within  the  protection  of 
"  our  territory,  or  by  vessels  commissioned  or  equipped  in  a 
^  warlike  form  within  the  limits  of  the  United  States."  Then  he 
proceeds  thus,  "  It  rests  with  the  wisdom  of  Congress  to  correct, 
"  improve,  or  endorse  this  plan  of  procedure ;  and  it  will  pro- 
"  bably  be  found  expedient  to  extend  the  legal  code  and  the 
"  jurisdiction  of  the  Courts  of  the  United  States  to  many  cases, 
"  which,  though  determined  on  principles  already  recognized, 
"  demand  some  further  provisiona"  I  think,  therefore,  there  is 
nothing  whatever  which  would  lead  your  Lordships  to  suppose 
that  this  Act  was  introduced  simply  for  the  purpose  of  enacting 
as  law  the  provisions  of  those  rules ;  and  it  is  manifest,  when  we 
compare  the  one  with  the  other,  that  they  differ  so  materially, 
that  it  is  impossible  that  difference  should  liave  been  without 
intention  and  without  purpose. 

Now,  my  Lords,  I  said  that  I  could  show  you,  that  the  idea  of 
this  Foreign  Enlistment  Act  having  been  intended  simply  to 
enable  the  United  States  to  enforce  against  its  subjects  obliga- 
tions which  were  due  from  it  to  other  belligerent  governments, 
is  an  idea  totally  inconsistent  with  the  judicial  view  of  the  matter, 
which  has  always  been  taken  in  the  United  States.  I  will  men- 
tion to  your  Lordships  in  connexion  with  that  subject  two  cases ; 
one,  the  case  of  the  "  Alerta,"  which,  in  the  9th  volume  of  Cranch, 
at  page  355,  where  Mr.  Justice  Bushrod  Washington  gave  the 
judgment  of  the  Court ;  and  the  passage  which  bears  upon  this 
subject  is  the  following  : — "  A  neutral  nation  may,  if  so  (Usposed, 
"  without  a  breach  of  her  neutral  character,  grant  permission 
"  to  both  belligerents  to  equip  their  vessels  of  war  within  her  ter- 
"  ritory ;  but  without  such  permission  the  subjects  of  such  bellige- 
*'  rent  powers  have  no  right  to  equip  vessels  of  war  or  to  increase 
'^  or  augment  their  force  either  with  arms  or  with  men  within 
"  the  territory  of  such  neutral  nation*  Such  unauthorized  acts  vio- 
"  late  her  sovereignty  and  her  rights  as  a  neutral."  Nothing  can  be 
clearer  than  that,  but  it  does  not  rest  on  that  authority  only ;  for 
we  find  the  same  doctrine  laid  down  in  the  case  of  the  "  Estrella," 
which  is  frequently  referred  to  in  other  American  cases,  as  a  case 
of  high  authority ;  and  which  is  in  the  4th  volume  of  Wheaton's 
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Supreme  Court  Beports.     The  passage   in  question  is  in  the   Asqumemt. 
judgment  of  the  Court  at  page  309,  which  was  delivered  by      ^r^T. 

Mr.  Justice,  afterwards  Chancellor,  Livingstone.     He  says  there,        ^' 

"  So  long  as  a  nation  does  not  interfere  in  the  war,  but  professes 
"  an  exact  impartiality  towards  both  parties,  it  is  its  duty  as  well 
'*  as  right,  and  its  safety,  good  faith,  and  honour  demand  it,  to  be 
"  vigilant  in  preventing  its  neutrality  from  being  abused  for  the 
"  purposes  of  hostility  against  either  of  them."  I  do  not  know 
that  the  principle  for  which  I  contend,  as  embodied  in  the  law 
which  I  am  now  asking  your  Lordships  to  administer  and  ex- 
pound, could  be  better  expressed  than  that.  *'  This  may  be  done, 
'^  not  only  by  guarding  in  the  first  instance  as  far  as  it  can 
"  against  all  warlike  preparations  and  equipments  in  its  own 
"  waters,  but  also  by  restoring  prizes  taken  in  violation  of  its 
"  neutrality."  Then  he  proceeds  thus,  *'  In  the  performance  of 
'*  this  duty,  all  the  belligerents  must  be  supposed  to  have  an 
"  equal  interest,  and  a  disregard  or  neglect  of  it  would  inevitably 
"  expose  a  neutral  nation  to  the  charge  of  insincerity  and  to  the 
"  just  dissatisfaction  and  complaints  of  the  belligerent,  the 
"  property  of  whose  subjects  should  not,  under  such  circum- 
*'  stances,  be  restored.  The  United  States,  instead  of  opening 
"  their  ports  to  all  the  contending  parties  when  at  peace  them- 
''  themselves,  as  may  be  done  if  not  prevented  by  antecedent 
''  treaties,  have  always  thought  it  the  wisest  and  safest  course  to 
"  interdict  them  from  fitting  out  or  furnishing  vessels  of  war 
"  within  their  limits,  and  to  punish  those  who  may  contribute 
"  to  such  equipments."  Therefore,  Mr.  Justice  Livingstone 
thinks  that  it  is  perfectly  competent,  where  there  is  no  treaty 
to  the  contrary,  to  allow  both  parties  to  come  into  your  ports 
and  equip ;  but  he  thinks  it  the  wiser  and  the  safer  course,  and 
the  course  most  consistent  with  the  safety,  good  faith,  and  honour 
of  a  nation  professing  neutrality,  especially  as  we  know  that  both 
parties  in  any  given  war  will  not  practically  enter  for  such  pur- 
poses the  ports  of  the  same  neutral,  to  take  the  course  which  the 
United  States  have  done — namely,  to  interdict  them  both  from 
fitting  out  or  ftimishing,  and  to  punish  those  who  may  contribute 
to  such  equipments. 

Mr.  Baron  BramweU, — What  are  we  to  understand  by  that  ? 
According  to  his  opinion,  but  for  the  special  prohibition  in  any 
particular  case,  would  it  be  lawful  for  the  subjects  of  a  neutral 
state  to  fit  out  and  arm  a  vessel,  so  as  to  be  ready  for  hostilities 
when  it  left  the  neutral  port  ? 

Mr.  Attorney  Oeneral. — I  apprehend  that  it  is  undoubtedly 
80.  There  was  no  municipal  law  in  the  United  States  or  here, 
before  the  Foreign  Enlistment  Act,  to  prevent  it. 

Mr.  Baron  Branmoell. — Nay,  as  I  understand,  there  was  no 
international  law. 

Mr.  Attorney  OeneraZ. — No  international  law  whatever. 

Mr.  Baron  Bra/mwelL—lSio  international  law  which  would 
prohibit,  for  instance,  the  arming,  manning,  and  in  every  way 
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AxonmiiT.    equipping  a  Confederate  ship  in  this  port  for  the  purpose  of  oom- 
4thDftr  •    ™i*^i^g  hostilities. 
'         Mr,  Attorney  Ghneral. — ^AU  that  it  is  necessary  for  me  to  say- 
is  thi& — 

Mr.  Baron  Bramwell. — I  beg  your  pardon.  All  I  want  to 
know  is  this  ;  what  are  we  to  understand  as  Mr.  Justice  Living- 
stone's opinion  there  ? 

Mr.  Attorney  General. — I  think  that  it  was  his  opinion,  that 
there  was  no  international  law  which  would  prevent  it,  provided 
the  United  States  permitted  it  equally  to  both  partiea  My 
Lords,  so  far  as  I  am  concerned,  I  believe  it  is  a  matter  as  to 
which  those  who  discuss  these  questions  do  not  fully  agree. 
Some  think  that  on  sound  views  of  international  principles  such 
things  ought  not  to  be  permitted  by  neutral  nations  ;  but,  as  far 
as  I  can  find,  American  authority  is  distinctly  in  accordance  with 
the  answer  which  I  gave  your  Lordship  as  to  what  I  understood 
Mr.  Justice  Livingstone  to  hold  ;  namely,  that  there  is  no  inter- 
national obligation,  provided  it  is  allowed  equally  to  both  parties, 
and  that  it  rests  merely  upon  municipal  law.  It  was  with 
reference  to  that  subject  that  I  referred  to  what  Wheaton  said 
of  the  controversy  between  Lampredi  and  Galiani ;  it  is  just 
the  same  thing  to  a  belligerent  who  suffers,  whether  a  ship  fully 
armed  and  eqtdpped  for  war  \s  sold  without  having  been  pre- 
viously equipped  expressly  with  a  view  to  that  sale,  or  whether  it 
was  equipped  with  a  view  to  that  sale,  because  she  equally  comes 
out  of  the  port  of  a  neutral  nation  an  instrument  immediately 
adapted  for  hostilities. 

Mr.  Baron  Bramwell. — What  occurred  to  me  at  the  time  as  a 
difference  is  this,  that  a  vessel  may  be  fully  equipped  and  armed 
in  every  particular  except  the  fighting  crew ;  then  if  you  sell 
her,  you  sell  her  still  in  an  innocent  condition;  but  what  it 
occurred  to  me  might  make  a  difference  would  be,  that  in 
addition  to  what  you  may  call  her  own  capacity  of  mischief,  she 
had  the  requisite  crew  on  board — what  struck  me  was,  that  then 
the  port  would  be  a  station  of  hostilities. 

Mr.  Attorney  General. — I  will  address  myself  to  that  presently; 
but  I  think  your  Lordship  will  see  that  although  it  is  perfectly 
true  that  the  passage  which  I  read  took  no  notice  of  the  presence 
or  absence  of  the  crew,  yet  on  the  other  hand  it  must  be  tolerably 
obvious  that  the  Government  which  purchases  such  a  vessel  fully 
equipped  and  fitted  out  for  war  would  take  care  to  provide  itself 
with  a  crew  to  take  the  vessel  out  of  port.  And  in  the  ordinary 
and  natural  state  of  things,  it  is  not  to  be  presumed  that  a  vessel 
would  leave  port  without  a  crew,  and  I  do  not  find  anywhere  the 
least  trace  of  such  a  view  being  entertained  as  that  the  law- 
fiilness  or  unlawfulness  of  such  a  transaction  would  depend  upon 
the  presence  or  absence  of  a  crew  sufficient  to  navigate  the 
vessel  for  warlike  purposes  when  she  left  the  port. 

My  Lords,  before  I  address  myself  a  little  to  the  observation 
embodied  in  the  words,  "  station  of  hostilities,*'  I  will  trouble 
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yon  with  one  more  reference  in  connexion  with  the  same  subject^    AmBmaoft 
which  we  shall  find,  I  think,  in  a  note  to  Laurence's  Wheaton, —      ^thD* 

it  refers  to  a  recent  act  of  state  rather  than  a  judicial  Act,  but        ^* 

it  is  not,  I  think,  unworthy  of  attention  in  those  circumstances. 
You  will  find  it  at  page  727,  in  a  note  to  that  page  of  the  last 
edition  of  Wheaton's  Elements.    It  was  an  act  of  state, — in  fact, 
an  opinion  I  think  of  the  Attorney  General,   adopted  by  the 
Government  in  1855,  upon  the  occasion  of  a  question  arising 
between  this  country  and  the  Government  of  the  United  States 
as  to  some  recruiting  for  the  Canadian  service  which  was  going 
on  in  New  York,     I  think  it  may  be  in  your  Lordship's  recollec- 
tion that  such  a  question  arose.     This  is  what  is  said  in  the 
opinion :  "  It  is  a  settled  principle  of  the  law  of  nations  that  no 
"  belligerent  can  rightfully  make  use  of  the  territory  of  a  neutral 
"  state  for  belligerent  purposes  without  the  consent  of  the  neutral 
"  Government.     The  undertaking  of  a  belligerent  to  enlist  troops 
*'  of  land  or  sea  in  a  neutral  state  without  the  previous  consent 
"  of  the  latter  is  a  hostile  attack  on  its  national  sovereignty.     A 
"  neutral  state  may  if  it  please  permit  or  grant  to  belligerents 
"  the  liberty  to  raise  troops  of  land  or  sea  within  its  territory ; 
**  but  for  the  neutral  state  to  allow  or  concede  the  liberty  to 
"  one  belligerent,  and  not  to  all,  would  be  an  act  of  manifest 
**  partiality,  and  a  palpable  breach  of  neutrality.*     Now,  nobody 
can  help  seeing  that  this  would  meet  the  point  which  your  Lord- 
ship has  put ;  because  troops  by  land  or  sea  involve  the  case  of 
the  crew,  and  the  view  there  expressed  by  the  Attorney  General 
of  the  United  States  and  adopted  by  the  Government  was,  that, 
if  it  is  given  to  one,  it  must  be  given  to  alL     Then  he  says : 
**  The  United  States  constantly  reftise  this  liberty  to  all  bellige- 
"  rents,  applying  with  impartial  justice  that  prohibition  as  made 
"  known  to  the  world  by  a  permanent  Act  of  Congress/'     I 
cannot  find  the  least  trace  of  the  contrary  view  in  the  American 
authorities.     I  am  quite  aware  that  Monsieur  Hautefeuille,  and 
some  other  modem  writers  who  have  discussed  debatable  ques- 
tions of  the  law  of  nations,  would  not  agree  to^that  proposition  ; 
and  your  Lordships  will  not  at  all  understand  me  as  desiring  to 
maintain   the  one  side  of  the  question,  or  the  other,  as  an 
abstract  proposition  ;  all  that  I  mean  and  desire  is  to  show,  that 
as  between  the  Government  of  Great  Britain  and  the  United 
States  it  certainly  is  not  to  be  assumed  that  the  view  of  inter- 
national law  which  my  learned  fiiend  Sir  Hugh  Cairns'  argument 
has  supposed,  is  a  view  which  has  ever  been   established,  nor 
can  I  in  any  books  find  it  laid  down  as  the  view  settled  and 
established  by  that  species  of  authority  which  alone  can  make 
international  law. 

lord  Chief  Baron, — It  is  not  very  easy  to  say  wliat  authority 
will  make  absolutely  international  law. 

Mr.  Attorney  Oeneral. — General  consent,  I  imagine,  my  Lord, 
is  necessary,  and  the  usage  of  nations. 

Lord  Chief  Ba/roru — What  a  wide  proposition  that  is,  ^'  General 
**  consent." 
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ABGUMBit*       Mr,  A  ttomey  Oeneral, — It  is  a  very  wide  proposition,  my  Lord, 
•~"        no  doubt.     We  recollect  that  in  ecclesiastical  matters  there  is  a 
*^'      proposition  called   the  Rule  of   St.  Vincent  of  Lirius,   *' quod 
"  semper,  qwod  vhique,  quod  omnibus;'  and  if  that  were  rightly 
interpreted  I  believe  that  we  should  be  within  very  large  limits 
of  ecclesiastical  liberty.     Of  course  I  do  not  mean,  nor  is  this  the 
time  or  place  to  undertake  to  establish  in  what  sense  the  words 
are  used,  but  we  know  that  those  words  are  used  in  a  practical 
sense.    When  there  is  anything  approaching  to  a  general  consent 
of  nations,  illustrated  by  practice,  and  acquiesced  in  by  practice, 
we  may  say  (especially  when  the  writers  upon  the  subject  lay  it 
down  as  law)  that  that  is  a  settled  principle  of  law.     But  when 
you  have  all  the  writers  that  I  can  find  in  a  particular  country 
taking  another  view  of  the  matter,  and  when  the  most  which 
can  be  said  of  a  view  which,  perhaps,  in  the  abstract,  may  be 
reasonable,  is  that  it  has  been  advocated  upon  abstract  principles 
of  reason,  but  cannot  be  found  recognized  in  practice,  it  cannot  be 
assumed  for  any  definite  purpose  to  be  such  a  settled  principle  of 
international  law  that  you  are  to  take  it  as  the  basis  of  the  legis- 
lation of  any  nation ;  nor  can  one  nation  impose  it  upon  another 
and  say,  "  We  are  entitled  to  require  you  to  govern  your  conduct 
"  by  it." 

My  Lords,  let  me  make  an  observation  upon  the  expression 
**  a  station  of  hostilities,'*  so  convenient  as  it  is  to  express  in 
a  short  form  the  substance  of  an  argument  which  has  been 
addressed  to  your  Lordships.  I  connect  it  with  what  my  learned 
friend  Sir  Hugh  Cairns  spoke  of  as  proximate  acts  of  war.  Now 
I  say  that  there  is  no  authority  whatever  for  the  proposition 
that  taking  a  ship  out  of  a  neutral  port  with  the  means  of  car- 
rying on  war,  is  an  act  of  hostility  or  a  proximate  act  of  war  ;  it 
is  no  doubt  an  act  tending  extremely  to  injure  in  its  result  the 
neutral  government,  and  so  are  the  acts  which  the  argument 
on  the  other  side  of  this  case  seeks  to  vindicate ;  so  is  the  act  of 
sending  out  a  ship  not  armed  for  war,  but  ready  to  receive 
her  arms  ;  so  is  the  act  of  sending  out  a  ship  prepared  for 
warlike  purposes  but  in  which  some  things  are  left  to  be 
done  when  she  gets  beyond  a  certain  line  of  sea.  There  are 
many  cases  in  which  the  supposition  that  there  would  be  cruizers 
to  intercept  her  is  practically  an  idle  one  ;  cases  in  which  there 
certainly  will  not  be  such  cruizers.  For  instance,  if  at  the  begin- 
ning of  this  war  the  United  States  had  thought  it  expedient  to 
use  this  country  for  the  purpose  of  creating  armed  vessels,  the 
ports  of  the  Confederate  States  being  blockaded,  it  would  be 
perfectly  ridiculous  to  say  that  it  would  have  been  possible  for 
the  Confederate  States,  by  any  means  in  their  power,  to  prevent 
the  application  of  armaments  to  ships  outside  the  boundary  line 
of  the  British  waters.  A  multitude  of  such  cases  will  occur.  The 
suggestion  that  in  any  case  the  thing  is  to  be  prevented  by  such 
means  is  unsatisfactory,  because  we  know  that  even  a  blockade 
when  established  is  very  easily  evaded,  and  therefore  to  rely  upon 
that  to  prevent  the  means  organized  within  neutral  territory  from 
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coming  together  ho  as  to  make  the  instrument  of  war  complete,    Arouvbht. 
would  be  a  very  idle  and  a  very  imsafe  reliance.  

My  Lords,  I  therefore  pass  from  that  subject,  and  I  come  at  ^^' 

once  to  the  real  point,  as  it  seems  to  me.  Of  course  I  may  seem 
in  that  respect  to  be  drawing  censure  upon  myself,  for  having 
occupied  your  Lordships'  attention  for  some  time  with  preliminary 
matter.  A  great  part  of  it  I  think  was  perfectly  germane — I 
mean  what  I  said  about  the  mischief  which  the  statute  was  meant 
to  prevent ;  the  rest  I  must  presume  to  be  germane,  because  my 
learned  friend,  for  whom  I  have  so  much  respect,  treated  it  as 
being  so,  otherwise  I  should  not  have  introduced  it.  I  now  come 
to  the  Statute.  I  go  to  our  statute  at  once,  because  I  do  not 
think  it  desirable  to  go  independently  into  an  examination  of  the 
American  statute,  except  so  far  as  a  comparison  of  the  two  may 
illustrate  the  construction  of  our  own;  and  therefore,  what  I  have 
to  say  upon  the  American  statute  I  shall  connect  with  the  ex- 
amination which  I  shall  make  of  the  language  and  structure  of 
our  own. 

Now  I  will  first  recur  for  a  moment  to  the  preamble,  upon 
which  I  have  made  more  than  one  observation,  although  I  now 
propose  to  apply  what  I  have  to  say  upon  it  to  what  I  have  not 
noticed  before,  rather  than  to  what  I  have.  In  the  first  place  I 
call  your  Lordships'  attention  to  the  fact  that  on  the  face  of  this 
preamble  "  the  peace  and  welfare  of  this  kingdom"  is  the  only 
thing  spoken  of  as  to  be  protected,  and  there  is  no  indication, 
therefore,  of  an  intention  to  limit  it  by  any  assumed  obligations 
of  this  kingdom,  or  by  the  precise  extent  of  any  obligations  of 
this  kingdom,  to  any  foreign  belligerent  power.  Again,  a  very 
singular  attempt  was  made  to  get  rid  of  a  difficulty  by  some  of 
my  learned  jfriends,  when  they  said,  with  regard  to  the  greater 
number  of  the  clauses  of  the  statute  (those  relating  to  enlistment), 
that  they  did  not  really  turn  upon  the  same  principle  at  all — ^that 
they  were  merely  intended  to  compel  the  subjects  to  render  due 
allegiance,  and  to  vindicate  the  dignity  of  the  Crown,  and  were 
not  connected  with  neutrality  or  international  obligation.  Again, 
I  observe  that  there  is  nothing  in  the  statute  about  vindicating 
the  dignity  of  the  Crown,  and  nothing  about  the  allegiance  of  the 
subjects ;  but  the  two  things  are  coupled  together,  namely,  the 
enlistment  and  engagement  of  the  subjects  to  serve  in  war  in 
foreign  service,  and  the  equipping,  fitting  out,  and  arming  of 
vessels,  all  of  which  it  is  said  may  ''  tend  to  endanger  the  peace 
"  and  welfare  of  the  kingdom."  I  now  ask  yom-  Lordships'  atten- 
tion to  the  manner  in  which  this  fitting  out  and  eqtdpping  is 
spoken  of,  what  is  it  that  is  mentioned  in  the  preamble  ?  "The 
'*  fitting  out  and  equipping  and  arming  "  (which  we  agree  is  just 
the  same  in  substance  as  if  we  had  the  disjunctive  instead  of 
the  conjunctive,)  **  of  vessels  by  His  Majesty's  subjects,  without 
*'  His  Majesty's  licence,  for  warlike  operations.''  It  is  not  the 
fitting  out  and  equipping  in  any  particular  manner,  but  in  the 
preamble  as  well  as  in  the  body  of  the  statute  it  is  for  a  parti- 
cular purpose,  "  for  warlike  operations."    If  it  is  for  warlike 
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Abotjmctt.    "  to  use  all  the  means  in  our  power  for  the  restitution  of  the 
rT~"        "  three  vessels  mentioned  in  my  letter  of  August  the  7th,  the 

^'      "  President  thought  it  incumbent  on  the  United  States  to  make 

"  compensation  for  them  ;  and  though  nothing  was  said  in  that 
*'  letter  of  other  vessels  taken  mider  like  circumstances,  and 
"  brought  in  after  the  5th  of  June  "  (that  was  the  date  at  which 
the  United  States  Government  had  said,  "  We  will  not  permit 
"  it "),  "  yet,  when  the  same  forbearance  had  taken  place,  it  was 
"  and  is  our  opinion  that  compensation  should  be  equally  due." 
And  then  he  proceeds  to  say  that  it  would  be  applied  to  cases 
occurring  even  later,  if  imder  the  like  circumstances.  So  that  the 
state  of  things  is  made  manifest ;  in  the  first  instance,  the  French 
agents  supposed  that  the  treaty  gave  them  not  only  negative 
rights,  but  positive  rights  to  equip  and  arm  vessels  as  much  as 
they  pleased  within  the  ports  of  the  United  States,  and,  until 
the  5th  of  June,  they  did  so  under  that  impression,  and  no 
notice  was  given  to  them  by  the  United  States  Government 
that  they  were  not  to  be  at  liberty  to  do  so  ;  but  on  the  6th  of 
June  the  United  States  issued  a  proclamation,  and  gave  notice 
that  this  state  of  things  was  not  to  go  on.  Nevertheless,  it  did 
go  on ;  and  as  Mr.  Jefferson  says,  there  were  particular  reasons 
why,  although  they  had  promised  the  British  minister  that  it 
should  be  stopped,  the  United  States  Government  abstained 
from  using  the  means  in  their  power  to  stop  it.  Under  those 
circumstances  they  held  themselves  bound  to  make  restitution, 
and  it  was  under  the  circumstances  of  those  peculiar  treaties,  by 
which  they  were  bound  to  give  effect  to  the  rule  of  impartial 
neutrality  as  far  as  they  could,  and  at  the  same  time  to  protect 
themselves  from  the  assertion  by  a  foreign  power  of  a  right, 
against  their  will,  and  against  the  notice  which  they  had  given 
of  their  dissent  and  disapprobation,  to  equip  and  arm  vessels 
within  their  limits,  that  these  rules  were  adopted  by  the  American 
Cabinet ; — ^and  well  may  Chancellor  Kent  say,  as  he  does  say 
(and  it  is  all  that  he  says  of  them),  that  those  rules  had  a 
perfectly  good  foundation  in  the  law  of  nations.  He  says,  at 
the  marginal  paging  122,  the  passage  which  Sir  Hugh  Cairns 
read,  "  The  Government  of  the  United  States  was  warranted  by 
"  the  law  and  practice  of  nations  in  the  declaration  made  in 
"  1793  of  the  rules  of  neutrality,  which  were  particularly  recog- 
"  nized  as  necessary  to  be  observed  by  the  belligerent  powers 
"  in  their  intercourse  with  this  country.  These  rules  were,"  and 
then  he  states  the  substance  of  those  rules,  without  their  excep- 
tions, and  I  will  refer  to  them  in  a  moment,  as  far  as  is  necessary. 
He  goes  on  to  say,  "Congress  have  repeatedly  by  statute 
"  made  suitable  provision  for  the  support  and  due  observance 
"  of  similar  rules  of  neutrality,  and  given  sanction  to  the  prin- 
"  ciple  of  them,  as  being  founded  in  the  universal  law  of  nations." 
The  principle  of  them  to  which  he  refers  is  merely  this, — on  the 
one  hand  the  observance  of  the  obligation  of  an  impartial  neu- 
trality towards  the  belligerents,  and,  on  the  other  hand,  the  protec- 
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tion  of  the  neutral's  own  territory  from  an  unauthorized  use  of  it  by   Aboumbnt, 
either  belligerent,  or  both  belligerents,  for  any  purposes  connected      4thDaj. 

with  war,  which  the  Government  thinks  fit  to  prohibit;  that  is  all.        

Now,  the  reason  why  my  learned  friend  laid  so  much  stress 
upon  these  rules,  and  tried  to  make  so  much  of  them,  is  obvious. 
In  that  political  act,  done  xmder  those  circumstances,  and  before 
there  was  any  legislation  whatever  in  the  United  States  on  the 
subject,  the  Government  took  a  distinction,  which  we  find  upon 
the  face  of  the  rules,  between  equipments  ancipitis  U8U8  and  those 
which  were  essentially  warlike ;  and  my  learned  friend  wants 
you  to  infer,  that,  because  in  that  political  act  done  under  those 
circumstances  by  Washington's  administration,  it  was  thought, 
in  the  absence  of  legislation,  expedient  to  make  that  distinction 
for  their  present  government  and  guidance,  therefore  you  are  to 
import  that  distinction  into  the  interpretation  of  all  subsequent 
legislation  which  has  taken  place  upon  the  subject.  It  seems  to 
me  that  anything  more  extravagant  could  not  possibly  be  con- 
ceived ;  and,  indeed,  when  we  look  at  the  rules  themselves,  it  will 
not,  I  think,  appear  that  that  distinction  clearly  extends  so  &r 
even  as  my  learned  friend  imagines  under  the  rules,  because  I  ob- 
serve that  there  is  only  one  of  those  articles  which  relates  to  the 
original  arming  and  equipping  of  vessels.  I  do  not  mean  to  argue 
whether  or  not  arming  and  equipping  are  to  go  together  there,  but 
at  all  events  "  the  original  arming  and  equipping  of  vessels  in  the 
"  ports  of  the  United  States  by  any  of  the  belligerent  parties  for 
"  military  service,  offensive  or  defensive,  is  deemed  unlawful." 
That  is  the  first  rule.  Then  the  next  rule  permits  the  equipment 
of  merchant  vessels;  that  is  lawful  The  third  rule,  I  think' 
clearly  speaks  of  the  equipment  of  vessels  already  in  existence, 
and  in  the  service  of  the  Government ;  not  vessels  to  be  brought 
into  existence  by  operations  within  the  United  States,  but 
vessels  existing  already  in  the  immediate  service  of  the  Govern- 
ment. "  Equipments  in  the  ports  of  the  United  States  of  vessels 
"  of  war  in  the  immediate  service  of  the  government  of  any  of 
"  the  belligerent  parties,  which  if  done  to  other  vessels  would  be 
"  of  a  doubtful  nature,  as  being  applicable  either  to  commerce  or 
*'  war,  are  deemed  lawful ;"  which  in  fact  is  merely  the  ordinary 
hospitality  shown  by  all  countries  in  the  world  to  all  ships  of  war, 
(which  I  will  observe  upon  when  I  come  to  the  8th  section  of  our  Act 
of  Parliament),  with  an  exception  with  regard  to  prizes  taken  from 
France,  founded  on  the  treaty  obligations  towards  France.  Then 
the  fourth  rule  is  this,  "  Equipments  in  the  ports  of  the  United 
"  States  by  any  of  the  parties  at  war  with  France  of  vessels  fitted 
"  for  merchandise  and  war,  whether  with  or  without  commissions, 
"  which  are  doubtftd  in  their  nature,  as  being  applicable  either 
"  to  commerce  or  war,  are  deemed  lawful,  except  those  which 
''  shall  have  made  prize,'^  &c.  That,  no  doubt,  was  the  article 
which  my  learned  friend  particularly  referred  to,  because  he 
thought  it  usefrd  to  him.  It  was  a  particular  distinction,  which, 
in  the  circumstances  which  I  have  mentioned  in  this  act  of  state 
antecedent  to  legislation,  the  United  States  Govenunent  thought 
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Aboumeot.    "  to  use  all  the  means  in  our  power  for  the  restitution  of  the 
7—        "  three  vessels  mentioned  in  my  letter  of  August  the  7th,  the 

^'      **  President  thought  it  incumbent  on  the  United  States  to  make 

"  compensation  for  them  ;  and  though  nothing  was  said  in  that 
''  letter  of  other  vessels  taken  under  like  circumstances,  and 
"  brought  in  after  the  5th  of  June  "  (that  was  the  date  at  which 
the  United  States  Government  had  said,  "  We  will  not  permit 
"  it  *'),  "  yet,  when  the  same  forbearance  had  taken  place,  it  was 
"  and  is  our  opinion  that  compensation  should  be  equally  due/* 
And  then  he  proceeds  to  say  that  it  would  be  applied  to  cases 
occurring  even  later,  if  under  the  like  circumstances.  So  that  the 
state  of  things  is  made  manifest ;  in  the  first  instance,  the  French 
agents  supposed  that  the  treaty  gave  them  not  only  negative 
rights,  but  positive  rights  to  equip  and  arm  vessels  as  much  as 
they  pleased  within  the  ports  of  the  United  States,  and,  until 
the  5th  of  June,  they  did  so  under  that  impression,  and  no 
notice  was  given  to  them  by  the  United  States  Government 
that  they  were  not  to  be  at  liberty  to  do  so  ;  but  on  the  6th  of 
June  the  United  States  issued  a  proclamation,  and  gave  notice 
that  this  state  of  things  was  not  to  go  on.  Nevertheless,  it  did 
go  on ;  and  as  Mr.  Jefferson  says,  there  were  particular  reasons 
why,  although  they  had  promised  the  British  minister  that  it 
should  be  stopped,  the  United  States  Government  abstained 
from  using  the  means  in  their  power  to  stop  it.  Under  those 
circumstances  they  held  themselves  bound  to  make  restitution, 
and  it  was  under  the  circumstances  of  those  peculiar  treaties,  by 
which  they  were  bound  to  give  effect  to  the  rule  of  impartial 
neutrality  as  far  as  they  could,  and  at  the  same  time  to  protect 
themselves  from  the  assertion  by  a  foreign  power  of  a  right, 
against  their  will,  and  against  the  notice  which  they  had  given 
of  their  dissent  and  disapprobation,  to  equip  and  arm  vessels 
within  their  limits,  that  these  rules  were  adopted  by  the  American 
Cabinet ; — and  weU  may  Chancellor  Kent  say,  as  he  does  say 
(and  it  is  all  that  he  says  of  them),  that  those  rules  had  a 
perfectly  good  foundation  in  the  law  of  nations.  He  says,  at 
the  marginal  paging  122,  the  passage  which  Sir  Hugh  Cairns 
read,  "  The  Government  of  the  United  States  was  warranted  by 
"  the  law  and  practice  of  nations  in  the  declaration  made  in 
"  1793  of  the  rules  of  neutrality,  which  were  particularly  recog- 
"  nized  as  necessary  to  be  observed  by  the  belligerent  powers 
"  in  their  intercourse  with  this  country.  These  rules  were,"  and 
then  he  states  the  substance  of  those  rules,  without  their  excep- 
tions, and  I  will  refer  to  them  in  a  moment,  as  far  as  is  necessary. 
He  goes  on  to  say,  "Congress  have  repeatedly  by  statute 
"  made  suitable  provision  for  the  support  and  due  observance 
"  of  similar  rules  of  neutrality,  and  given  sanction  to  the  prin- 
"  ciple  of  them,  as  being  founded  in  the  universal  law  of  nations." 
The  principle  of  them  to  which  he  refers  is  merely  this, — on  the 
one  hand  the  observance  of  the  obligation  of  an  impartial  neu- 
trality towards  the  belligerents,  and,  on  the  other  hand,  the  protec- 
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tion  of  the  neutral's  own  territory  from  an  unauthorized  use  of  it  by   Aboumbnt. 
either  belligerent,  or  both  belligerents,  for  any  purposes  connected      4th  Day. 

with  war,  which  the  Government  thinks  fit  to  prohibit;  that  is  all.        

Now,  the  reason  why  my  learned  friend  laid  so  much  stress 
upon  these  rules,  and  tried  to  make  so  much  of  them,  is  obvious. 
In  that  political  act,  done  under  those  circumstances,  and  before 
there  was  any  legislation  whatever  in  the  United  States  on  the 
subject,  the  Government  took  a  distinction,  which  we  find  upon 
the  face  of  the  rules,  between  equipments  ancipitia  uaus  and  those 
which  were  essentially  warlike ;  and  my  learned  friend  wants 
you  to  infer,  that,  because  in  that  political  act  done  under  those 
circumstances  by  Washington's  administration,  it  was  thought, 
in  the  absence  of  legislation,  expedient  to  make  that  distinction 
for  their  present  government  and  guidance,  therefore  you  are  to 
import  that  distinction  into  the  interpretation  of  all  subsequent 
legislation  which  has  taken  place  upon  the  subject.  It  seems  to 
me  that  anything  more  extravagant  could  not  possibly  be  con- 
ceived ;  and,  indeed,  when  we  look  at  the  rules  themselves,  it  will 
not,  I  think,  appear  that  that  distinction  clearly  extends  so  &r 
even  as  my  learned  friend  imagines  under  the  ndes,  because  I  ob- 
serve that  there  is  only  one  of  those  articles  which  relates  to  the 
original  arming  and  equipping  of  vessels.  I  do  not  mean  to  argue 
whether  or  not  arming  and  equipping  are  to  go  together  there,  but 
at  all  events  "  the  original  arming  and  equipping  of  vessels  in  the 
"  ports  of  the  United  States  by  any  of  the  belligerent  parties  for 
''  military  service,  offensive  or  defensive,  is  deemed  unlawful" 
That  is  the  first  rule.  Then  the  next  rule  permits  the  equipment 
of  merchant  vessels ;  that  is  lawfuL  The  third  rule,  I  think' 
clearly  speaks  of  the  equipment  of  vessels  already  in  existence, 
and  in  the  service  of  the  Government ;  not  vessels  to  be  brought 
into  existence  by  operations  within  the  United  States,  but 
vessels  existing  already  in  the  immediate  service  of  the  Govern- 
ment. "  Equipments  in  the  ports  of  the  United  States  of  vessels 
"  of  war  in  the  immediate  service  of  the  government  of  any  of 
**  the  belligerent  parties,  which  if  done  to  other  vessels  woidd  be 
"  of  a  doubtful  nature,  as  being  applicable  either  to  commerce  or 
*'  war,  are  deemed  lawful ;"  which  in  fact  is  merely  the  ordinary 
hospitality  shown  by  all  countries  in  the  world  to  all  ships  of  war, 
(which  I  will  observe  upon  when  I  come  to  the  8th  section  of  our  Act 
of  Parliament),  with  an  exception  with  regard  to  prizes  taken  from 
France,  founded  on  the  treaty  obligations  towards  France.  Then 
the  fourth  rule  is  this,  "  Equipments  in  the  ports  of  the  United 
"  States  by  any  of  the  parties  at  war  with  France  of  vessels  fitted 
"  for  merchandise  and  war,  whether  with  or  without  commissions, 
"  which  are  doubtftil  in  their  nature,  as  being  applicable  either 
"  to  commerce  or  war,  are  deemed  lawful,  except  those  which 
**  shall  have  made  prize,''  &c.  That,  no  doubt,  was  the  article 
which  my  learned  friend  particularly  referred  to,  because  he 
thought  it  useful  to  him.  It  was  a  particular  distinction,  which, 
in  the  circumstances  which  I  have  mentioned  in  this  act  of  state 
antecedent  to  legislation,  the  United  States  Government  thought 
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AsotrMEirr.  "  to  use  all  the  means  in  our  power  for  the  restitution  of  the 
"  three  vessels  mentioned  in  my  letter  of  August  the  7th,  the 
**  President  thought  it  incumbent  on  the  United  States  to  make 
"  compensation  for  them  ;  and  though  nothing  was  said  in  that 
*'  letter  of  other  vessels  taken  under  like  circumstances,  and 
**  brought  in  after  the  5th  of  June  "  (that  was  the  date  at  which 
the  United  States  Government  had  said,  "  We  will  not  permit 
"  it  *'),  "  yet,  when  the  same  forbearance  had  taken  place,  it  was 
"  and  is  our  opinion  that  compensation  should  be  equally  due/* 
And  then  he  proceeds  to  say  that  it  would  be  applied  to  cases 
occurring  even  later,  if  under  the  like  circumstances.  So  that  the 
state  of  things  is  made  manifest ;  in  the  first  instance,  the  French 
agents  supposed  that  the  treaty  gave  them  not  only  negative 
rights,  but  positive  rights  to  equip  and  arm  vessels  as  much  as 
they  pleased  within  the  ports  of  the  United  States,  and,  until 
the  5th  of  June,  they  did  so  under  that  impression,  and  no 
notice  was  given  to  them  by  the  United  States  Government 
that  they  were  not  to  be  at  liberty  to  do  so  ;  but  on  the  5th  of 
June  the  United  States  issued  a  proclamation,  and  gave  notice 
that  this  state  of  things  was  not  to  go  on.  Nevertheless,  it  did 
go  on ;  and  as  Mr.  Jefferson  says,  there  were  particular  reasons 
why,  although  they  had  promised  the  British  minister  that  it 
should  be  stopped,  the  United  States  Government  abstained 
from  using  the  means  in  their  power  to  stop  it.  Under  those 
circumstances  they  held  themselves  bound  to  make  restitution, 
and  it  was  under  the  circumstances  of  those  peculiar  treaties,  by 
which  they  were  bound  to  give  effect  to  the  rule  of  impartial 
neutrality  as  far  as  they  could,  and  at  the  same  time  to  protect 
themselves  from  the  assertion  by  a  foreign  power  of  a  right, 
against  their  will,  and  against  the  notice  which  they  had  given 
of  their  dissent  and  disapprobation,  to  equip  and  arm  vessels 
within  their  limits,  that  these  rules  were  adopted  by  the  American 
Cabinet ; — and  well  may  Chancellor  Kent  say,  as  he  does  say 
(and  it  is  all  that  he  says  of  them),  that  those  rules  had  a 
perfectly  good  foundation  in  the  law  of  nations.  He  says,  at 
the  marginal  paging  122,  the  passage  which  Sir  Hugh  Cairns 
read,  "  The  Government  of  the  United  States  was  warranted  by 
"  the  law  and  practice  of  nations  in  the  declaration  made  in 
"  1793  of  the  rules  of  neutrality,  which  were  particularly  recog- 
"  nized  as  necessary  to  be  observed  by  the  belligerent  powers 
"  in  their  intercourse  with  this  country.  These  rules  were,"  and 
then  he  states  the  substance  of  those  rules,  without  their  excep- 
tions, and  I  will  refer  to  them  in  a  moment,  as  far  as  is  necessary. 
He  goes  on  to  say,  "Congress  have  repeatedly  by  statute 
"  made  suitable  provision  for  the  support  and  due  observance 
"  of  similar  rules  of  neutrality,  and  given  sanction  to  the  prin- 
"  ciple  of  them,  as  being  founded  in  the  universal  law  of  nations." 
The  principle  of  them  to  which  he  refers  is  merely  this,— on  the 
one  hand  the  observance  of  the  obligation  of  an  impartial  neu- 
trality towards  the  belligerents,  and,  on  the  other  hand,  the  protec- 
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tion  of  the  neutral's  own  territory  from  an  unauthorized  use  of  it  by   Aboumbkt. 
either  belligerent,  or  both  belligerents,  for  any  purposes  connected      4^^y. 

with  war,  which  the  Government  thinks  fit  to  prohibit;  that  is  all.        * 

Now,  the  reason  why  my  learned  friend  laid  so  much  stress 
upon  these  rules,  and  tried  to  make  so  much  of  them,  is  obvious. 
In  that  political  act,  done  under  those  circumstances,  and  before 
there  was  any  legislation  whatever  in  the  United  States  on  the 
subject,  the  Government  took  a  distinction,  which  we  find  upon 
the  face  of  the  rules,  between  equipments  ancipitis  usus  and  those 
which  were  essentially  warlike ;  and  my  learned  friend  wants 
you  to  infer,  that,  because  in  that  political  act  done  under  those 
circumstances  by  Washington's  administration,  it  was  thought, 
in  the  absence  of  legislation,  expedient  to  make  that  distinction 
for  their  present  government  and  guidance,  therefore  you  are  to 
import  that  distinction  into  the  interpretation  of  all  subsequent 
legislation  which  has  taken  place  upon  the  subject.  It  seems  to 
me  that  anything  more  extravagant  could  not  possibly  be  con- 
ceived ;  and,  indeed,  when  we  look  at  the  rules  themselves,  it  will 
not,  I  think,  appear  that  that  distinction  clearly  extends  so  far 
even  as  my  learned  friend  imagines  under  the  ndes,  because  I  ob- 
serve that  there  is  only  one  of  those  articles  which  relates  to  the 
original  arming  and  equipping  of  vessels.  I  do  not  mean  to  argue 
whether  or  not  arming  and  equipping  are  to  go  together  there,  but 
at  all  events  "  the  original  arming  and  equipping  of  vessels  in  the 
"  ports  of  the  United  States  by  any  of  the  belligerent  parties  for 
"  military  service,  offensive  or  defensive,  is  deemed  unlawfuL'' 
That  is  the  first  rule.  Then  the  next  rule  permits  the  equipment 
of  merchant  vessels ;  that  is  lawfiiL  The  third  rule,  I  think' 
clearly  speaks  of  the  equipment  of  vessels  already  in  existence, 
and  in  the  service  of  the  Government ;  not  vessels  to  be  brought 
into  existence  by  operations  within  the  United  States,  but 
vessels  existing  already  in  the  immediate  service  of  the  Govern- 
ment. "  Equipments  in  the  ports  of  the  United  States  of  vessels 
"  of  war  in  the  immediate  service  of  the  government  of  any  of 
"  the  belligerent  parties,  which  if  done  to  other  vessels  would  be 
"  of  a  doubtful  nature,  as  being  applicable  either  to  commerce  or 
"  war,  are  deemed  lawful ;"  which  in  fact  is  merely  the  ordinary 
hospitality  shown  by  all  countries  in  the  world  to  all  ships  of  war, 
(which  I  will  observe  upon  when  I  come  to  the  8th  section  of  our  Act 
of  Parliament),  with  an  exception  with  regard  to  prizes  taken  from 
France,  founded  on  the  treaty  obligations  towards  France.  Then 
the  fourth  rule  is  this,  '*  Equipments  in  the  ports  of  the  United 
"  States  by  any  of  the  parties  at  war  with  France  of  vessels  fitted 
"  for  merchandise  and  war,  whether  with  or  without  commissions, 
"  which  are  doubtful  in  their  nature,  as  being  applicable  either 
"  to  commerce  or  war,  are  deemed  lawful,  except  those  which 
"  shall  have  made  prize,''  &c.  That,  no  doubt,  was  the  article 
which  my  learned  friend  particularly  referred  to,  because  he 
thought  it  useful  to  him.  It  was  a  particular  distinction,  which, 
in  the  circumstances  which  I  have  mentioned  in  this  act  of  state 
antecedent  to  legislation,  the  United  States  Government  thought 
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AHomoniT.  "  feited/'  Now,  we  will  see  presently  what  is  the  effect  of  the 
r^  omission  of  those  words  in  the  English  statute,  and  what  is  its 
^^'  probable  reason.  But  let  me  pause  for  an  instant,  my  Lords,  to 
ask  your  Lordships  to  attend  to  the  light  which  those  words 
throw  upon  what  the  framers  of  the  American  Act,  at  all  events, 
understood  to  be  the  meaning  of  the  language  which  they  had 
previously  used. 

Lord  Chief  Baron. — The  construction  of  a  British  statute 
should  be  upon  some  grounds  common  to  all  the  British  subjects. 
You  can  hardly,  I  think,  induce  an  English  Court  to  construe  a 
British  criminal  law  upon  grounds  which  would  not  be  patent  to 
all  English  subjects. 

Mr,  Attorney  OeneraZ. — Certainly  not,  my  Lord,  and  I  should 
be  very  much  misunderstood  if  I  were  supposed  to  be  asking  your 
Lordships  to  do  so. 

io7'cZ  Chief  Baron. — Supposing  that  without  this  comparison 
of  the  two  statutes,  the  natural  meaning  of  the  English  statute 
would  be  one  thing,  but  that  with  that  comparison  those  who 
are  familiar  with  law  would  infer  from  the  construction  of  the 
two  Acts  that  the  British  statute  was  intended  to  go  further 
than  the  Act  of  Congress ;  if  that  argument  was  not  patent  to 
all  British  subjects  it  would  hardly  be  a  legitimate  ground  of 
decision  here. 

Mr.  Attorney  Oeneral.—I  use  no  such  argument,  my  Lord, 
and  I  should  have  been  greatly  misunderstood  if  I  were  sup- 
posed to  do  so.  I  am  going  to  argue  to  your  Lordships  that  the 
plain  meaning  of  the  English  statute  is  with  me,  and  I  illustrate 
that  argument,  as  I  think  I  am  perfectly  entitled  to  do,  by  com- 
paring  that  statute  with  an  Act  of  another  country  in  pari 
raateridy  which  for  this  purpose  we  will  suppose  our  Legislature 
never  saw,  and  showing  your  Lordships  how  it  covers  cases 
which  are  omitted  in  that  other  statute ;  and  I  shall  afterwards, 
I  tliink,  show  your  Lordships  that  if  you  do  not  wrest  the  words 
and  do  not  tamper  with  the  language 

Lord  Chief  Baron. — You  are  rather  arguing  to  show  that  the 
conclusions  drawn  by  Sir  Hugh  Cairns  were  not  correct. 

Mr.  Attorney  General — Certainly,  my  Lord,  as  I  think  I  have 
a  perfect  right  to  do.  Of  course,  if  your  Lordships  were  to  tell 
me  that  you  thought  differently  I  should  at  once  bow,  but  I 
think  it  not  otherwise  than  legitimate  and  useftd,  to  have  the 
means  of  illustrating  the  argument  which  I  shall  urge  upon  the 
mere  language  of  the  English  Act  by  another  Act  m  pari  ma-- 
terid,  which  differs  from  it,  though  it  be  not  an  Act  of  this 
countiy.  I  quite  agree,  that  you  must  ultimately  decline  to  con- 
strue the  English  Act  with  reference  to  the  American,  or  to  place 
any  construction  upon  it  which  its  own  words  do  not  justify, 
merely  because  it  differs  in  some  respect  from  an  American  sta- 
tute. No  doubt  nothing  could  be  more  illegitimate  than  such  a 
mode  of  construction,  except  perh«|,ps  construing  it  by  speeches 
made  in  the  House  of  Commons;  but  I  think  your  Lordships 
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•will  find  that  the  words  are  effectual  for  their  purpose,  and  that    ABauHBNT. 
this  is  brought  home  and  point  is  given  to  the  proof  of  it  by      a^^ 

what  I  say  in  comparing  the  one  Act  with  the  other  by  way  of        J^' 

illustration. 

My  Lords,  the  observation  which  I  was  about  to  make  upon 
the  American  statute,  I  agree,  is  not  an  observation  which  arises 
upon  the  English  statute  at  all,  which  omits  the  word  ^'  building" 
entirely  in  its  language  ;  but  I  may,  nevertheless,  be  permitted  to 
make  that  observation  with  regard  to  the  American  statute  as 
bearing  upon  this  argument,  as  an  illustration  of  the  meaning 
of  the  language.  The  Americans  speak  the  same  language  as  we 
do ;  and  it  is  perfectly  clear  that  here  you  have  an  example,  as 
good  at  all  events  as  anything  which  can  be  taken  out  of 
Webster's  Dictionary,  or  Johnson's  Dictionary,  of  the  manner  in 
which  the  word  "  fit  out "  is  used,  and  what  it  is  understood  to 
cover ;  because  here  we  have  persons  speaking  the  language  which 
is  expounded  in  one  of  the  Dictionaries  which  I  have  mentioned, 
if  there  be  any  difference  in  the  two  languages.  In  one  of  the 
statutes,  namely,  the  American,  it  is  expressed  that  the  offence 
consists  in  fitting  out  and  arming,  or  attempting  to  fit  out  and 
arm,  or  procuring  to  be  fitted  out  and  armed,  or  knowingly  being 
concerned,  and  so  forth.  What  is  to  be  forfeited  ?  Amongst  other 
things,  "all  materials  which  may  have  been  procured  for  the 
*'  biulding  and  equipment  thereof"  It  is  perfectly  plain,  there- 
fore, that  the  words  used  by  the  framers  of  that  Act,  in  the 
language  which  they  spoke  in  the  earlier  part  of  the  section,  were 
held  to  be  sufficient  to  apply  to  a  vessel  in  course  of  building, 
because  ''  materials  procured  for  the  building  thereof,"  of  course 
could  not  apply  to  a  vessel  already  completely  built.  It  is  only 
an  illustration  of  the  use  and  meaning  of  language.  I  shall  have 
more  illustrations  of  that  kind  to  give  your  Lordships  from 
American  sources,  and,  perhaps,  some  from  English  sources  also  ; 
but  I  think  this  an  illustration  not  without  value. 

Now  the  absence  of  similar  words  in  our  Act  is  not  any 
argument  whatever  to  the  contrary,  for  this  plain  reason ;  that 
by  our  law,  as  I  apprehend,  no  materials  which  have  been  pro- 
cured with  a  view  to  the  use  of  them  in  building  a  ship  become 
part  of  or  are  identified  with  the  ship  until  they  have  been 
actually  in  some  way  appropriated  to  her.  If  appropriated,  they 
are  covered  by  the  words  which  we  do  find  in  the  English  statute, 
"together  with  all  the  materials,''  &c.  "which  may  belong  to  or 
"  be  on  board  of  such  ship  or  vessel"  K  she  were  in  course  of 
building,  and  supposing  the  language  of  the  Act  to  be  enough  to 
strike  a  ship  in  com-se  of  building,  materials  which  were  appro- 
priated to  her,  so  as,  for  instance,  to  vest  them  in  the  person  to 
whom  the  hull,  as  it  was  building,  belonged,  would  be  materials 
belonging  to  the  vessel,  and  would  be  covered  by  this  forfeiture  ; 
and  there  is  no  principle  or  reason,  why  any  other  materials 
should  be. 

Then,  my  Lords,  I  will  observe  upon  the  differences  in  the  next 
dause,  namely  the  8th,  before  I  proceed  further  in  the  argument. 
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Abodmbht.    Now,  in  the  next  clause  we  have  these  two  differences,  which  I 
TTT        have  observed.     The  American  statute,  in  its  5th  section,  pro- 

^'      hibits  the  augmentation  of  the  force  of  a  ship  of  war  coming 

into  the  United  States,  inter  alia,  "by  adding  to  the  number  of 
"  the  guns  of  such  vessel,  or  by  changing  those  on  board  of  her 
•*  for  guns  of  a  larger  calibre."  In  the  English  Act  your  Lord- 
ships will  observe  that  the  words  are  "by  adding  to  the  number 
"  of  the  guns  of  such  vessel,  or  by  changing  those  on  board  for 
"  other  guns,"  saying  nothing  about  their  calibre;  therefore  you 
have  larger  words.  You  are  not  to  limit  it  by  an  examination 
whether  the  guns  are  of  a  larger  calibre  or  not.  Then,  lastly,  the 
words  following  in  that  clause  of  the  American  statute  are,  "  or 
"  by  the  addition  thereto  of  any  equipment  solely  applicable 
*'  to  war."'  It  has  been  preferred  in  the  English  statute  to  use  the 
more  general  expression  "  or  by  the  addition  of  any  equipment 
"  for  war,"  so  as  to  avoid  the  quibble  as  to  whether  it  was 
"solely  applicable  to  war,'*  or  might  be  applied  also  to  other 
things. 

Your  Lordships  recollect  that  Sir  Hugh  Cairns  laid  a  good 
deal  of  stress  upon  the  10th  and  11th  sections  of  the  American 
statute,  which  relate  to  bonds  which  may  be  required  under 
certain  circumstances,  and  to  the  power  of  the  President  to  detain 
ships.  My  Lords,  the  10th  section  deals  with  the  case  of  an 
armed  vessel,  belonging  whoUy  or  in  part  to  citizens  of  the 
United  States.  That  is  not  in  our  Act  at  all,  and  I  cannot 
perceive  how  its  absence  from  that  Act,  or  its  presence  in  the 
American  Act,  can  affect  me  prejudicially.  That  was  a  provision 
applicable  to  a  particular  class  of  ships,  which  in  the  American 
statute,  I  apprehend,  would  not  at  all  cut  down  or  limit  the 
previous  clausea  Then  the  11th  clause  says  "  that  the  collectors 
**  of  the  customs  be,  and  they  are  hereby  respectively  authorized 
"  and  required  to  detain  any  vessel  maiiifestly  built  for  warlike 
'*  purposes,  and  about  to  depart,"  under  certain  circumstances. 
Now  that  is  important,  because  it  shows  most  distinctly  that  a 
vessel  which  is  not  provided  with  equipments  exclusively  appli- 
cable to  war,  provided  she  be  manifestly  built  for  warlike 
purposes,  a  vessel  which,  though  not  armed,  has  a  cargo  consisting 
of  arms  and  ammunition,  is  within  the  purview  of  the  Act,  and 
is  to  be  detained  until  certain  security  is  given.  That  provision 
is  not  in  our  Act  either.  I  do  not  myself  think  that  it  much 
affects  the  question  one  way  or  the  other;  but  as  far  as  its 
bearing  goes  upon  the  construction  of  the  American  Act,  I  do 
not  think  that  it  is  that,  which  my  learned  friend  has  attributed 
to  it. 

My  Lords,  we  now  come  to  what  I  believe  to  be  the  ultimate 
point,  namely,  the  proper  meaning  of  the  words  which  we  have 
got.  Now  I  take  it  first  entirely  upon  the  words  as  they  stand, 
without  reference  to  any  other  statute  of  this  or  any  other 
country,  and  without  reference  at  present  to  any  authorities 
which  may  have  been  decided  in  any  other  country  upon  any  Act 
in  pari  materid.    My  Lords,  with  regard  first  of  all  to  these  four 
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words,  I  think  that  I  can  show  that  each  of  those  words  has  a   Abodxbnt. 

sense,  suflSciently  diflFerent  from  the  other  to  explain  why  the        

Legislature  considered  it  expedient  to  put  every  oDe  of  them  in  ^^  ^^^' 
under  the  disjunctive  copula.  Take  the  word  "  equip  "  for  exam- 
ple. I  very  [much  agree  with  what  was  said  by  my  learned  Mend, 
Mr.  MeUish,  whose  argument  appeared  to  me  to  have  only  one 
fault,  namely,  extreme  brevity.  I  shoidd  have  been  very  glad  if 
it  had  been  longer ;  but  I  very  much  agree  with  what  he  said 
about  that  word,  namely,  that  it  is  a  perfectly  flexible  term^ 
covering  very  widely  whatever  is  done,  for  the  purpose  of  pre- 
paring a  ship  for  the  service  which  she  is  to  perform.  I  do 
not  agree  that  if  it  is  not  an  equipment  solely  applicable 
to  that  purpose,  it  therefore  is  not  an  equipmerfc  for  that 
purpose ;  but  as  to  its  largeness  and  signification  I  do  agree 
with  him;  and  there  is  one  thing  which  may  be  covered 
by  and  included  in  the  word  "  equip,'  which  we  cannot  find 
to  be  covered  by  any  other  word  here ;  I  mean  the  crew,  the 
manning.  Your  Lordships  know,  that  in  the  French  language 
the  crew  of  such  a  vessel  is  called  "  equipage,"  and  there  can  be 
no  doubt  that  the  word  "fit-out"  will  not  include  the  crew. 
Upon  that  point  I  may  mention  what  I  find  in  Lord  Tenterden's 
book  upon  Shipping,  where  the  fitting  out  and  manning  are  dis- 
tinguished ;  it  is  a  passage  in  the  8th  edition,  page  134.  "  As 
"  the  master  in  general  appears  to  all  the  world  the  agent  of  the 
"  owners  in  matters  relating  to  the  usual  employment  of  the 
"  ship,  so  does  he  also  in  matters  relating  to  the  means  of  em- 
"  ploying  the  ship,  the  business  of  fitting  out  and  victualling 
"  and  manning  the  ship  being  left  wholly  to  his  management  in 
*'  places  where  the  owners  do  not  reside."  There  he  distin- 
guishes, and  I  think  with  accuracy,  fitting  out,  victualling,  and 
manning. 

I  think,  also,  my  Lords  (though  I  am  not  about  to  detain  you 
by  going  into  any  proof  of  it),  that  if  your  Lordships  should 
think  it  worth  while  to  make  a  careful  exanunation  of  Mr.  Justice 
Story's  judgment  in  the  case  of  the  '*  Santissima  Trinidad,"  you  ^ 
will  there  find  traces  of  his  Honour  having  considered  that  the 
equipment  of  the  crew  was  within  the  meaning  of  the  American 
statute ;  but  I  will  not  lay  stress  upon  that,  because  it  is  possible, 
that  in  the  places  where  he  uses  the  word  "equipment"  it  may 
not  be  intended  to  be  used  with  that  object. 

My  Lords,  I  have  mentioned  one  extremity  of  what  the  word 
*'  equip  "  may  cover.  I  will  now  mention  a  subject  which  lies 
at  the  other  extremity.  Take  the  rigging,  for  example, — there  is 
an  example  to  which  I  will  refer  your  Lordships  without  dwelling 
upon  it  in  the  case  of  Frost  v.  Oliver,  which  was  tried  before 
Lord  Campbell,  and  which  Ls  reported  in  2nd  Queen's  Bench 
Reports,  pages  304  and  305,  in  which  the  rigging,— rope  supplied 
for  the  running  of  the  ship, — is  the  subject,  and  Lord  Campbell 
over  and  over  again  speaks  of  it  as  necessary  for  the  equipment 
of  the  ship.  So  that  we  have  those  two  things,  so  to  say,  at  the 
two  extremities  of  the  term  *'  equipment."     We  have  manning,  a 
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Aroumbht.  thing  most  remote  from  the  "famiture,"  and  we  have  rigging, 
- —  which,  it  may  be,  belongs  to  the  category  of  "furniture."  What, 
4tii  Day.  ^^^^  ^  covered  by  the  word  I  will  not  at  present  say,  because  I 
shall  have  some  authorities  to  refer  to  as  bearing  upon  that 
subject ;  but  I  venture  to  say,  in  order  to  let  your  Lordships 
know  what  you  have  to  expect  from  me  upon  that  point,  that  I 
demur  to  the  proposition  that  "equipment"  is  an  expression 
which  comprehends  nothing  connected  with  the  structure.  I 
should  be  prepared  to  contend,  and  without  much  fear  that  your 
Lordships  would  not  go  with  me,  that  many  things  connected 
with  and  entering  into  the  structure  of  a  vessel  are  properly 
within  the  term  "  equipment."  For  instance,  in  the  case  before 
you,  I  should  certainly  contend  that  those  bulwarks  which  we 
have  heard  of,  independently  of  the  machinery  and  other  things, 
were  so.  And  my  Lords,  I  should  say,  that  if  we  were  dealing 
with  one  of  those  cases,  which,  if  I  did  not  misunderstand  my 
learned  friend,  Mr,  Mellish's  argument,  he  would  be  prepared  to 
contend  are  outside  the  Act,  I  mean  those  cases  of  what  are 
called  steam  rams  and  cupola  ships  and  iron  plated  vessels,  I 
should  submit  that  although  those  things  may  in  some  sense  be 
builders'  work,  and  although  they  enter  into  the  structure  of  the 
ship,  yet  if  those  things  are  not  "equipment,"  I  believe  all 
persons  who  have  hitherto  used  that  word  under  similar  circum- 
stances have  used  it  wrongly.  However,  for  the  present,  I  pass 
over  "equipment,"  to  return  to  it  hereafter  with  the  aid  of 
authority.  Perhaps  before  I  entirely  pass  over  it,  I  may  men- 
tion that  in  the  very  excellent  little  publication  which  I  men- 
tioned yesterday,  and  not  without  your  Lordships'  approbation,  I 
see  that  the  derivation  of  the  word  *'  equip  "  is  suggested  from 
the  German  or  High  Dutch,  schip  or  schiff  as  connected  with 
the  ship.  I  confess  that  I  think  the  derivation  of  the  word  is  a 
little  obscure.  At  first  sight  people  might  think  it  connected 
with  ephuippia  or  equua.  I  think  that  Mr.  Gibbs  s  deriva- 
tion may  be  as  [likely  to  be  right  as  not,  but  I  lay  no  stress 
upon  it. 

I  pass  to  the  word  "fit  out."  Now  the  word  "fit  out"  I 
think  is  7W7nen  generali88vinuvi,  and  is  applicable  to  describe  the 
whole  operation  from  beginning  to  end  ;  and  if  the  case  required 
it,  I  should  not  shrink  from  saying  that,  provided  you  had  got 
the  necessary  evidence  of  intent,  which,  under  those  circumstances, 
of  course  would  not  be  easy  or  obvious,  every  single  act  done,  as 
has  been  said,  from  laying  the  first  plank  for  the  keel  to  the 
completion  of  the  vessel  in  a  state  fit  to  go  to  sea,  is  legitimately 
covered  by  the  term  "  fit  out."  If  the  whole  thing  is  done  for  a 
particular  purpose  as  one  act,  I  say  that  every  single  part  of  it  is 
only  a  step  in  progress  to  complete  the  whole.  My  Lords,  in 
illustration  of  that,  and  bearing  in  mind  that  my  argument  by 
no  means  requires  me  to  go  to  that  extent,  I  will  put  this 
case- 

Lord  Chief  Barcn. — Mr.  Attorney  General,  the  present  inter- 
I'uption  arises  from  the  necessity  of  providing  for  the  business  of 
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to-morrow  here.     I  presume  that  there  is  bo  probability  of  all    Auqvmevt 
the  counsel  on  the  part  of  the  Crown  concluding  to-day.  7— " 

M7\  Attorney  General, — I  am  afraid  not,  my  Lord.  ^^' 

Lord  Chief  Baron. —  I  should  imagine  not ;  we  cannot 
expect  it. 

Mr,  Attorney  QensraZ. — I  shall  conclude  to-day,  no  doubt,  but 
my  learned  friends  cannot  be  expected  to  do  so. 

Lord  Chief  Baron. — Two  members  of  the  Court,  one  of  them 
being  Mr.  Baron  Bramwell,  must  attend  at  the  Court  of 
Criminal  Appeal,  which  sitting,  as  you  of  course  know,  in 
respect  of  cases  which  require  immediate  determination,  could 
scarcely  be  postponed  even  for  so  important  a  matter  as  the 
present.  Would  it,  therefore,  be  inconvenient  if  the  Court 
adjourned  the  hearing  of  this  matter  from  to-day  till  Monday  ? 

Mr.  Attorney  General. — To  me  it  would  certainly  not  be  so, 
my  Lord. 

Mr,  Baron  Bram/weU. — I  should  hope  that  one  of  the  other 
Courts  would  find  a  substitute  for  myself,  and  then  unless  it  is 
inconvenient  to  you,  we  could  let  this  argument  go  on  to-moiTow. 
What  it  struck  me  it  was  desirable  to  know  was  whether  it 
would  suit  you  and  those  who  are  with  you  to  proceed  to- 
morrow. 

Mr.  Attorney  General. — My  Lord,  the  Solicitor  General  says, 
that  it  would  suit  him  to  proceed  to-morrow.  As  far  as  I  am 
concerned  I  must  look  to  your  Lordship's  own  convenience, 
because  I  hope  that  I  shall  certainly  conclude  to-day. 

Mr.  Solicitor  Gerieral, — Will  your  Lordships  allow  me  to  say  a 
word  with  reference  to  what  Mr.  Baron  Bramwell  has  said.  I 
should  be  very  glad  to  go  on  to-morrow  if  it  were  convenient  to 
the  Court. 

Lord  Chief  Baron. — It  is  difficult  to  imagine  a  case  more 
important  than  the  present  one ;  and  which  for  the  interest  of 
every  one  requires  as  early  a  decision  as  is  consistent  with  the 
importance  of  the  case  ;  therefore  we  ought  not  to  lose  a  day,  but 
where  the  liberty  of  the  subject  is  concerned,  which  is  the  case 
with  respect  to  the  Court  of  Criminal  Appeal,  it  has  been  usual, 
and  I  think  most  proper,  to  consider  that  the  liberty  of  the 
subject  is  a  matter  of  the  first  importance  in  this  country.  We 
have  sent  to  inquire,  and  I  think  that  it  would  be  sufficient  if 
we  could  get  the  assistance  of  any  Judge  from  either  of  the  other 
Courts.  I  have  no  doubt  that  we  shall  be  able  to  obtain  it,  and 
if  so,  we  will  go  on  with  the  case  to-morrow. 

Mr.  Attorney  General, — My  Lord,  I  was  going  to  illustrate 
what  I  said  upon  the  word  "  fit  out,"  which  I  say  is  nxmien 
g&nerali88Vfnum  capable  of  comprehending  every  individual  act, 
provided  it  be  all  in  pursuance  of  one  intention  to  make  a  com- 
plete thing,  or  merely  to  create  and  to  bring  into  existence  a  ship 
ready  to  take  the  sea,  which  I  apprehend  is  the  idea  which  is 
aimed  at  in  all  these  passages.  I  say  that  the  word  "fit  out" 
comprehends  every  single  act  connected  with  the  operation  tend- 
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Abgcmbnt.  jjjg  1^  tii3,t  result,  from  the  laying  down  of  the  keel  to  the  end. 
4th  Day.      ^^  ^^  ^^^  *^  *^^  necessaiy  for  my  argument  in  this  case  that  your 

'      Lordships  should  agree  with  me  in  that,  but  at  the  same  time  I 

should  not  shrink  in  a  proper  case  from  urging  that,  and  I  will  put 
this  supposition  to  illustrate  this  argument.  Supposing  that  I 
come  into  Court,  having  seized  a  vessel  in  the  very  earliest  stage  of 
its  progress,  when  it  was  a  mere  hull,  certain  planks  put  together, 
but  with  evidence  of  an  indubitable  character,  that  it  was  done 
under  a  contract  which  is  produced  and  proved  to  the  Court,  that 
the  persons  doing  it  would  bmld  and  completely  equip  and  arm 
that  ship,  (or  I  may  omit,  and  will  omit,  the  word  "  arm,")  for  a 
particular  service,  namely,  that  she  should  be  employed  in  the 
service  of  the  United  States,  the  Confederate  States,  or  any  other 
.  such  belligerent  government  to  cruize  and  commit  hostilitiea 
Every  single  step  ah  initio  would  be  a  step  towards  the  com- 
pletion of  that  design.  My  Lords,  I  believe  that  I  should  be 
perfectly  warranted  in  that  view.  There  are  certainly  (I  do  not 
require  the  aid  of  them)  some  strong  authorities  at  common 
law,  which  I  will  just  mention  to  your  Lordships  without  dwel- 
ling upon  them,  and  I  rather  abstain  from  doing  so,  because  I 
observe  that  some  of  them  are  collected  in  an  able  note  of 
Mr.  Finlason  in  his  report  of  this  very  case  of  the  Attorney 
General  v.  Sillem  in  his  Nisi  Priua  Reports.  There  is  the  case 
of  Langton  v.  Hughes,  in  1st  Maule  and  Selwyn,  page  593,  which 
has  been  frequently  since  referred  to  as  a  case  of  high  authority, 
where,  it  being  rendered  Ulegal  by  Act  of  Parliament  for  a  brewer 
to  use  anything  but  malt  and  hops  in  the  brewing  of  beer  it  was 
held  that  a  druggist  who  *'  sold  and  delivered  drugs  to  the  de- 
*'  fendant,  a  brewer,  knowing  that  they  were  to  be  used  in  the 
"  brewery,"  was  guilty  of  an  illegal  act,  and  "could  not  recover 
"  the  price  of  them.''  The  language  of  Lord  EUenborough  is  very 
strong,  in  which  he  says,  at  pages  596  and  596,  "  The  object  of 
"  the  Legialature  in  passing  the  42nd  of  George  IIL  was  to  pro- 
"  tect  the  public  health  and  the  public  revenue.  The  health 
"  which  might  be  impaired  by  mixing  with  beer  ingredients  of  a 
"  noxious  and  unwholesome  nature,  and  by  trying  experiments 
"  with  the  liquors,  and  a  large  and  important  branch  of  the 
"  revenue  by  providing  that  beer  should  be  a  liquor  compounded 
*'  of  malt  and  hops  only,  and  not  of  adulterated  materials.  There 
''  is  a  distinct  prohibition  in  the  Act  against  causing  or  pro- 
"  curing  to  be  mixed  any  ingredient  except  malt  and  hops ;  and 
"  a  person  who  sells  drugs  with  a  knowledge  that  they  are 
**  meant  to  be  mixed,  may  be  said  to  cause  or  procure  quantum 
"  m  Ulo  the  drugs  to  be  mixed." 

Lord  Chief  Baron. — I  should  have  thought  that  any  person 
selling  an  article  to  be  used  in  the  commission  of  a  crime,  for  the 
purpose  of  its  being  so  used,  and  with  the  knowledge  that  it  was 
to  be  so  used,  would  be  an  accessory  before  the  fact. 

Mr.  Attorney  Qeneral, — I  have  no  doubt  that  would  be  your 
Lordship's  view. 
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Mr.  Baron  Brcm/wdl. — It  is  extremely  difficult.    If  a  gun-    AiiaimmiT. 
smith  makes  a  pair  of  duelling  pistols,  wlmt  then  ?  41*^ 

Mt.  Atto^mey  General, — I  take  it  that  it  would  be  a  question        ^' 

of  fact  in  the  particular  case,  and  I  quite  admit  that  to  attempt 
to  bring  home  an  offence  of  that  kind  might  be  a  matter  of 
difficulty. 

Lord  Chief  Baron. — But  suppose  that  a  gun-maker  sold  a 
pistol,  being  told  that  it  was  to  be  used  for  the  assassination  of  a 
particular  person  f 

Mr.  Attorney  O&mral. — That  is  a  fair  illustration.  Supposing 
that  he  received  a  note  from  a  man  stating,  ''  I  am  going  to  fight 
"  a  duel  to-morrow  morning,  I  want  a  pistol ;  will  you  have  the 
*'  goodness  to  send  me  one  and  you  shall  be  paid  for  it ;  "  in  that 
case  I  think  the  gun-maker  would  have  a  very  considerable 
chance  of  being  convicted  upon  an  indictment. 

Lord  Chief  Baron. — ^There  might  be  some  difficulty  if  he  did 
not  know  what  was  the  specific  offence  ;  as  for  instance,  suppose 
that  a  man  sold  an  article  useful  for  house-breaking,  and  that  the 
person  who  bought  it  committed  the  offence  of  burglary,  if  the 
tool  maker  knew  nothing  about  where,  when,  or  how  the  thing 
was  to  be  done,  but  only  knew  of  it  generally,  probably  he  could 
not  recover  the  price  &  he  were  to  sue  for  it,  but  I  very  much 
doubt  whether  he  could  be  made  an  accessory  before  the  &ct  in 
a  particular  crime  afterwards  committed.  But  if  he  were  told 
"  I  want  to  commit  a  burglary  at  No.  8,  in  such  a  place,'*  and  he 
furnished  the  article,  and  the  burglary  were  then  committed,  I 
think  that  he  would  be  an  accessory  before  the  fact. 

Mr.  Attorney  Oeneral. — I  thint  that  what  your  Lordship 
says  is  perfectly  accurate,  and  I  will  not  dwell  upon  further 
illustrations  of  that  description.  As  it  strikes  me,  the  word 
"fit  out*'  is  perfectly  large  enough  to  comprehend  the  entire 
operation  from  its  commencement  to  the  end,  and  if  that 
operation  requires  the  creation  of  a  ship  as  well  as  the  adding 
of  rigging,  machinery,  spare,  and  stores  for  the  prohibited  pur- 
pose, every  single  act  done,  from  the  laying  down  of  the  first 
plank  in  the  keel,  provided  always  that  you  are  in  a  situation  to 
prove  that  it  is  in  order  to  do  the  thing  prohibited,  is  equally 
within  the  prohibition.  It  is  an  "attempt"  or  an  "endeavour** 
— ^itisan  "aiding"  and  so  on ;  as  to  which  words  I  entirely 
subscribe  to  what  has  fallen  from  the  Court  more  than  once ; 
that  of  course,  those  words  which  describe  the  "  attempt "  or 
"  endeavour "  can  apply  only  to  that  which  would  have  been 
done  if  not  stopped  and  intercepted. 

Lord  Chief  Baron. — ^The  question  remains — what  is  the  thing 
which  is  prohibited  ? 

Mr.  Attoi'uey  Oeneral, — ^I  know  that  it  does,  my  Lord,  and  in 
order  to  illustrate  what  is  meant  by  this  "  fitting  out,"  I  appre- 
hend that  it  would  be  perfectly  clear  that  any  single  act  done  for 
the  purpose  of  producing  a  ship  capable  of  taking  the  sea  and 
fitted  out  to  take  the  sea  with  this  prohibited  intent,  would  be 
an  act  struck  at,  in  however  early  a  stage  of  the  operation  it 
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Abquhbto.    might  take  place,— -and  the  word  "fit  out"  as  it  appears  to  me, 
4th  Day.      comprehends  every  part  of  the  operation  as  much  as  the  whole. 
—  '  I  pass  over  the  words   **  or  arm,"    because  they  require  no 

comment.    Your  Lordships'  minds  are  quite  sufficiently  addressed 
abeady  to  the  point,  that  they  are  in  the  disjunctive. 

Then  the  "attempt"  or  the  "endeavour"  we  agree  is  that 
which  would  be  completed  if  it  were  not  stopped,  as  for  example 
in  the  present  case  it  is  quite  clear,  unless  I  misunderstand  the 
conclusions  which  the  human  mind  ought  to  draw  from  &ct8 
and  evidence,  that  this  ship  the  "  Alexandra ''  was  being  proceeded 
with,  with  a  view  to  complete  and  prepare  her  in  such  a  state 
that  she  might  take  the  sea  at  all  events,  whatever  might  be  the 
particular  equipment  and  furniture  upon  her  at  that  time,  that 
she  might  be  a  ship  prepared  and  ready  to  go  to  sea  as  a  fully 
equipped  ship  for  that  purpose.  That  that  was  meant  to  be  done 
within  this  country  is  an  inference  which  is  irresistible,  as  I 
understand  it  from  the  undisputed  evidence  in  the  case.  It  was 
only  not  done  because  the  Government  seized  the  vessel,  but 
there  was  an  attempt  and  endeavour  to  do  it  at  all  events. 

Then  as  to  "  aiding,  assisting,  or  being  concerned  in  the  equip- 
"  ping,"  I  quite  agree  thai  something  which  falls  within  the 
definition  of  the  principal  offence  must  be  done  or  attempted  to 
be  done  in  this  country  for  any  one  to  aid  or  assist.  At  the  same 
time,  while  admitting  that,  I  can  readily  present^to  my  mind  many 
cases,  in  which  those  words  would  reach  an  act  which  was 
meant  to  be  done  partly  here  and  partly  elsewhere;  because  I 
apprehend  that  the  prohibition  to  "  equip,  furnish,  fit  out,  or 
"  arm,"  covers  all  arming,  all  equipping,  all  furnishing,  and 
all  fitting  out,  and  that  the  mere  fact  that  it  is  meant  to  be 
done  half  here  and  half  elsewhere  does  not  in  the  least  degree 
render  it  lawful.  Let  me  illustrate  that  also  by  a  case, — Sup- 
pose that  Canada  were  in  insurrection,  as  once  unfortunately  it 
was,  against  the  authority  of  this  country,  we  know  that  some 
of  the  lakes  and  some  of  the  rivers  of  North  America,  divide  by  a 
very  short  interval  the  American  firontier  from  the  Canadian.  Can 
one  suppose  that  an  Act  like  this  in  the  United  States  would 
not  have  been  violated  if  there  were  a  scheme  of  this  description, 
— ^two  dockyards,  one  on  one  side  of  the  Kiver  St.  Lawrence,  and 
the  other  on  the  other  side,  and  if  a  ship  were  to  be  built  and 
fitted  out  to  a  certain  extent  upon  one  side  and  then  sent  over  and 
completed  upon  the  other  ?  It  seems  to  me  perfectly  dear  that 
that  would  be  equipping,  furnishing,  and  fitting  out  within  the 
meaning  of  this  Act  ;  although  there  may  not  have  been  all  the 
equipments  nor  all  the  furnishings,  nor  all  the  fittings,  which 
were  meant  at  one  time  or  another  to  be  applied  to  the  ship. 

Now,  my  Lords,  I  have  not  yet  observed  upon  the  word  *'  fiir- 
"  nishing,"  which  I  did  not  mean  to  omit.  Not  much  need  be 
said  upon  it ;  but  it  is  important  to  observe,  that  while  **  fitting 
"  out"  will  include  everything,  and  while  "equipment"  will 
include  "  manning,"  which  none  of  the  other  words  reach,  "  fur- 
"  nishing"  on  the  other  hand,  will  apply  to  the  smallest  thing. 
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"Pumishing"  does   not   mean  the  whole,  but  every  article   of  Aitdrinswr, 
furniture,  everything  done  in  the  way  of  furnishing,  is  directly      4^^y 

within  the  terms  of  the  Act.     So  that  this  word,  which  is  the        * 

smallest  of  all,  is  added  in  order  to  avoid  the  possibility  of  the 
cavil,  that  the  other  words  are  so  large  as  to  include  everything. 
*' Equipping '*  is  put  in.  in  order  to  cover  "manning"  and  per- 
haps for  other  reasons  also ;  and  "  fitting  out,*'  is  put  in  in  order 
to  make  it  large  enough  to  include  all;  and  "arming"  covers 
another  thing. 

Now,  my  Lords,  (and  this  is  the  next  point  which  is  important,) 
I  want  to  know  what  is  the  ground,  upon  which  you  are  to 
qualify  those  words,  otherwise  than  we  find  them  qualified  in 
the  clause  ? 

Here  we  come  to  the  main  issue  between  me  and  my  learned 
friends.  I  say  that  they  interpolate  words  into  the  clause.  They 
insist  that  it  is  not  to  be  read  in  its  plain  and  natural  meaning. 
They  want  your  Lordships  to  introduce  upon  these  general 
words,  qualifications  which  the  Legislature  has  not  introduced  ; 
and  with  what  object,  and  what  efiect?  Why,  advancing  the 
mischief,  and  suppressing  the  remedy.  Now  I  quite  agree  that 
in  the  construction  of  a  penal  Act,  if  you  do  not  find  words 
which  reach  the  case,  you  are  not  to  put  them  in,  but  if  you  do 
find  words  which  reach  the  case,  are  you  to  strike  them  out  ? 
that  is  the  question.  If  these  words  are  not  used  by  the  Legis- 
lature with  the  limitations  which  my  learned  friend  contends 
for,  but  are  used  without  those  limitations,  and  in  a  totally  dif- 
ferent way,  what  business  have  you  to  tamper  with  the  words  ? 
What  business  have  you  to  interpolate  other  words,  or  to 
twist  and  alter  the  collocation  of  the  sentences  ?  And  to  what 
end  ?  To  take  out  of  the  operation  of  the  Act  cases  which, 
according  to  the  natural  meaning  of  the  words,  are  within  it, 
in  order,  a.s  I  have  said,  to  advance  the  mischief,  and  suppress 
the  remedy.     That  of  course  your  Lordships  will  not  do. 

Now,  let  us  see  what  the  words  are.  I  have  observed  upon 
"  equipping,"  and  so  on,  and  will  not  observe  further  upon  it. 
But  what  is  the  qualification  ?  This  :  "  shall  equip,  or  attempt,  or 
"  aid,  with  intent  or  in  order  that  such  vessel  shall  be  employed 
"  in  the  service  of  any  foreign  prince  with  intent  to  cruize  or 
"  commit  hostilities."  •  I  pass  over  the  interval  Now,  my  Lords, 
observe  what  my  learned  fidends  want  you  to  do, — ^to  take  those 
words,  "to  cruize  or  commit  hostilities"  from  the  subject  to 
which  they  are  applied  in  the  clause,  and  to  apply  them  to  a 
totally  different  subject.  They  are  applied  in  the  clause  to  the 
employment  of  the  ship, — ^they  are  not  applied  as  qualifications 
of  the  equipment.  The  words  which  Sir  Hugh  Cairns  puts  in 
are  not  there, — ^it  does  not  say  "  to  equip  as  a  ship  of  war," — ^it 
does  not  say,  "to  equip  with  an  exclusively  or  distinctively  war- 
"  like  equipment," — it  says,  "to  equip,  furnish,  or  fit  out,  or 
"  attempt  to  equip,  furnish,  or  fit  out,  with  intent  or  in  order 
"  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
"  foreign  prince  to  cruize," — and  that  is  the  only  question  of  fact  to 


360 

Abouhbnt.    be  inquired  into.     If  you  prove,  a^  a  matter  of  fact,  that  the  ship 
.r^        or  vessel  is  intended  to  be  employed  in  the  service  of  a  foreign 

!!        prince  to  cruize  or  commit  hostilities,  have  you  not  proved  the 

whole  case  ?  It  appears  to  me  quite  clear  that  you  have,  because 
the  ship  cannot  possibly  take  tlie  sea  without  having  equipments, 
without  having  furniture,  without  being  fitted  out.  We  have 
proved  that  she  is  meant  to  be  completed  with  the  fitments 
necessary  to  take  the  sea  within  the  realm.  That  is  all 
which  the  word  "  equip "  necessarily  means,  that  is  all  that  the 
word  "  furnish "  necessarily  means,  that  is  all  that  the  word 
"  fit-out "  necessarily  means ;  and  then  I  assume  that  you  have 
proved  the  rest,  namely,  that  it  is  with  intent  or  in  order  that 
the  ship  or  vessel  shall  be  employed  (not  the  equipments)  in  the 
service  of  a  foreign  prince  with  intent  to  cruize  or  commit  hos- 
tilities. Now,  as  a  matter  of  fact,  we  conceive  that  we  have 
proved  that — we  conceive  that  we  have  proved  that  this  ship  is 
brought  into  existence  and  is  to  take  the  sea  in  order  that  she  shall 
be  employed  to  cruize  or  commit  hostilities.  Does  the  Act  say 
that  she  must  be  in  a  condition  to  cruize  or  commit  hostilities  at 
the  moment  when  she  takes  the  sea  ?  Does  the  Act  say  that 
nothing  shall  be  necessary  to  be  done  to  her  by  the  foreign 
prince  who  isto  employ  her  ?  Not  a  word  of  it.  I  have  shown 
your  Lordships  already  that  the  mischief  of  the  Act  will  not  be 
suppressed  if  you  intix>duce  such  limitations,  and  the  Legislature 
has  not  introduced  them — ^they  are  not  found  here.  The  Legis- 
lature could  not  be  ignorant  of  these  evasions  for  which  my 
learned  Mend  contends.  I  quite  agree  that  if  the  statute  has  not 
prohibited  it  they  have  a  right  to  go  outside  the  statute.  But 
the  Legislature  has  defined  the  ofience  by  words  which  omit  to 
qualify  the  words  "  equip  "  and  "  furnish  "  by  reference  to  any 
particular  kind  of  equipment,  or  any  particular  kind  of  furniture, 
and  the  only  qualification  is,  that  it  must  be  done  with  intent 
or  in  order  that  the  ship  shall  he  employed  in  the  service  of  a 
prince  who  means  to  make  a  particular  use  of  her-^-to  cruize  or 
commit  hostilities,  or  to  use  her  as  a  transport  or  store  ship. 
To  say  that  it  was  necessary  that  she  should  be  in  a  condition  to 
do  that  the  moment  she  passed  the  boundary  line,  when  the 
Legislature  has  not  said  so,  and  when  the  effect  of  holding  it  is 
to  stultify  the  legislation,  and  to  enable,  by  the  easiest  possible 
tricks  and  devices,  the  real  mischief  to  take  place,  is  not  certainly 
the  province  of  any  Court  in  construing  an  Act,  and  I  find  no 
words  here  which  in  any  sense  require  or  justify  such  a  con* 
struction. 

Mr.  Ba/ron  OharmeU, — I  understand  your  argument  upon  the 
seventh  section  to  be  this, — you  read  the  section,  equip  and  so 
on, — "in  order  that  such  ship  or  vessel  shall  be  employed  in  the 
"  service  of  any  foreign  prince,  state,  or  potentate,  or  of  any 
"  foreign  colony,  province,  or  part  of  any  province  or  people,  or 
"  of  any  person  or  persons  exercising  or  assuming  to  exercise 
"  any  powers  of  government  in  or  over  any  foreign  state,  colony, 
''  province,  or  part  of  any  province  or  people,"  '*  with  intent  to 
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"  cruize  or  commit  hostilities,"  leaving  out  for  this  purpose  **  as    AMamtmn. 
"  a  transport  or  store  ship."  "— 

Mr.  Attoimey  Oejiercd. — I   do.     I   may  observe,  upon  those      ** j^' 

second  words,  "with  intent,"  which  no  doubt  are  awkwardly 
introduced,  we  are  all  substantially  agreed  that  the  sense  is  just 
the  same  as  if  those  words  really  were  not  there,  for  two  reasons. 
First  of  all,  the  words  which  follow  must  be  words  of  qualifica- 
tion applicable  to  "  transport  or  store  ship  "  as  well  as  to  "  cruize 
"  or  commit  hostilities ;"  otherwise  there  would  be  this  absurdity, 
that  furnishing  a  ship  for  the  purpose  of  being  used  as  a  trans- 
port or  store  ship,  not  to  be  used  for  belligerent  purposes,  would  be 
rendered  illegal.  But  that  is  not  aU.  Your  Lordships  will  find 
a  conclusive  proof  that  the  legislature  so  used  the  words ;  for  a 
little  lower  down,  when  you  come  to  that  part  which  relates  to 
commissions,  the  words  are,  "  or  shairwithin  the  United  Kingdom 
**  or  any  of  His  Majesty's  dominions,  or  in  any  settlement,  colony, 
"  territory,  island,  or  place  belonging  or  subject  to  His  Majesty, 
"  issue  or  deliver  any  commission  for  any  ship  or  vessel,  to  the 
"  intent  that  such  ship  or  vessel  shall  be  employed  as  aforesaid," 
it  is  clear,  that  must  apply  both  to  the  case  of  a  "  transport  or 
*'  store  ship,"  and  to  "  cruizing  and  committing  hostilities ; " 
the  employment  governs  both. 

Mr.  Baron  Bramwdl. — ^I  imderstand  you  to  put  it  thus, — No 
doubt  there  must  be  some  equipment,  or  furnishing,  or  fitting  out, 
or  arming ;  there  must  also  be  the  intent  of  the  vessel  to  cruize 
and  commit  hostilities. 

Mr.  A  ttm^ney  General — I  beg  your  Lordship's  pardon :  with  the 
intent  that  it  shoxdd  be  employed  in  the  service  of  a  foreign  prince  ? 

Mr.  Baron  Bramwell. — ^Yes,  I  do  not  refer  to  those  words 
now.  Do  you  say.  Suppose  that  any  man  were  so  foolish  as  to 
fit  out  his  vessel  in  the  most  peaceable  way,  so  a«  to  be  utterly 
incapable  of  committing  hostilities  or  cruizing,  nevertheless,  if  he 
had  the  intent  that  she  should  do  so,  that  would  be  a  fitting  out 
within  the  Act,  and  an  intent  within  the  Act,  and  would  suffice. 

Mr.  Attorney  O&neral. — My  answer  woxdd  be.  We  have  not 
yet  come  to  the  question  whose  intent  you  must  have. 

Mr.  Baron  Bra/mwdl. — I  wish  to  correct  myself  there  again. 
Suppose  the  intent  existed  in  the  requisite  mind,  and  there  was 
an  equipment,  however  ill  calculated  to  carry  the  intent  into 
execution,  do  you  say  that  is  within  the  statute  inasmuch  as 
there  is  the  equipment  and  also  the  intent. 

Mr*  Attorney  General. — I  should  not  in  the  least  shrink  from 
answering  that  in  the  afiirmative,  though  in  doing  so  I  should 
wish  to  accompany  it  with  this,  clearly  that  is  a  matter  of 
evidence  which  woxdd  be  extremely  important.  I  mean  when 
you  come  to  the  question  whether  this  was  the  prohibited  intent, 
the  circumstance  of  the  fitting  being  totally  unsuitable  would  be 
very  material. 

Mr.  Ba/ron  Bra/mwdl. — I  was  about  to  put  to  you,  supposing 
Buoh  an  extreme  interpretation  of  the  statute  as  I  have  suggested 
were  the  correct  one,  when  you  came  to  deal  with  the  question  of 
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AMQxmxsT^    fact  before  the  jury  you  might  say,  If  you  have  the  man  before 
TZr        you  confessing  this  folly  you  must  find  against  him. 

* ^'  Mr.    Attorney    General.  — - 1  will  take  up  the   illustration 

your  Lordship  has  suggested,  and  make  one  or  two  further 
remarks  upon  it.  Suppose  this  case,  that  in  letters  put  in  in 
evidence  between  the  agent  of  the  belligerent  and  the  shipbuilder 
the  foreign  belligerent  said  this, — "  The  circumstances  of  this 
"  war  are  such  that  I  can  turn  to  account  against  the  mer- 
'^  cbandise  of  my  enemy's  subjects  an  ordinary  merchant  ship 
"  with  great  ease ;  if  you  supply  me  with  the  ship  I  intend  to 
"  employ  for  that  purpose,  I  wiU  take  care  that  such  equipments 
"  are  put  on  board  her  that  she  shall  be  able  to  deal  with  un- 
*'  armed  vessels  on  the  sea,  to  destroy  them  and  cruize  against 
"  them  ;  I  do  not  want  you  to  make  her  a  strong  ship ;  I  do  not 
"  want  you  to  give  her  any  of  the  peculiar  fittings  which  are 
"  usually  required  for  warlike  purposes ;  I  can  make  her  avail- 
"  able  in  this  war,  with  the  appliances  I  can  put  on  board  her, 
''  to  cruize  and  commit  hostilities,  though  she  may  be  of  the 
"  common  mercantile  construction."  I  say  that  that  would  be 
within  the  Act. 

Mr.  Baron  BramweU. — I  put  a  question  to  one  of  the  counsel 
on  the  other  side  which  he  did  not  answer,  and  which  seems 
to  me  to  arise  now,  which  is  this  :  Supposing  the  cruizing  intent 
were  what  you  may  call  not  the  immediate  intent,  the  immediate 
intent  of  the  equipment  being  to  enable  her  to  sail  to  a  place 
where  she  would  get  the  arms,  but  that  the  further  intent  was 
that  when  she  got  there  she  should  be  so  further  equipped,  or 
manned,  or  what  not,  that  she  should  be  in  a  condition  to  cruize 
and  commence  hostilities. 

Mr.  Attorney  General. — I  say  it  is  perfectly  clear  that  that 
case  is  within  the  Act.  I  say  the  Act  strikes  the  thing,  and  if 
you  say  it  does  not,  you  are  construing  the  Act  away ;  you  are 
doing  that  which  the  learned  Judge  in  America  said  you  are  not 
to  do,  namely,  frittering  away  the  plain  language  of  the  Act  of 
Parliament,  in  order  to  advance  the  mischief  and  to  cut  down 
the  remedy.  I  say  that  the  case  your  Lordship  puts  is  struck 
by  the  Act  according  to  the  plain  and  natural  meaning  of  its 
words.  The  argument  of  the  other  side  requires  you  to  tamper 
with  them.  I  do  not  want  you  to  introduce  words,  I  do  not 
want  you  to  wrest  the  sense,  but  to  abide  by  it,  and  to  abstain 
from,  doing  that  which  it  is  the  duty  of  a  Court  not  to  do,  namely, 
legislating  here,  and  legislating  against  the  express  intent  of 
of  the  Legislature.  I  will  pursue  my  illustration  further.  There 
are  powers  perhaps  so  little  advanced  in  warlike  afiaii's,  that,  as 
against  them,  a  kind  of  ship  may  be  perfectly  serviceable  to 
cruize  and  commit  hostilities,  which  would  not  be  serviceable  as 
against  more  civilized  and  advanced  powers.  Take  the  case  of 
China.  Her  Majesty  has  been  pleased  not  to  observe  a  strict 
neutrality  in  the  present  differences  between  the  Emperor  of 
China  and  some  of  his  subjects,  and  has  given  licence  to  some  of 
her  subjects  to  aid  the  Emperor  of  China ;  but  Her  Majesty 
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might  have  been  pleased  to  issue  a  proclamation  enjoining  strict  .AnGUM»Nr. 

neutrality.     Very  possibly  a  simple  desci-iption  of  vessels  would      4t^l)i^y 

have  been  perfectly  serviceable  for  such  a  war,  common  ships,     "   — ^  ' 

such  as  require  no  fitments  specially  adapted  for  warlike  purposes, 

might  have  been  employed  ;  but  would  that  have  been  legal  under 

this  statute  ?     Would  the  degree  of  civilization  and  advancement 

in  the  arts  of  warfare  which  the  particular  belligerent  might  have 

attained  be  the  criterion  by  which  to  determine  this  particular 

fact,  whether  a  particular  ship  had  been  equipped  with  intent  or 

in  order  to  be  employed  in  the  service  of  the  Emperor  of  China 

against  his  belligerent  subjects  ?    I  apprehend  it  would  be  absurd 

to  say  so,  and  any  construction   to   that  effect  is  legislation, 

not  interpretation,  and  legislation  of  a  most  vicious  kind  in  a 

matter  upon  which  the  peace  and  welfiire  of  the  kingdom,  perhaps 

of  the  world,  is  declared  by  the  Legislature  to  depend. 

L(yi'd  Chief  Baron. — We  can  hardly  act  upon  anything  but 
what  is  the  plain  meaning,  of  th^  statute,  that  is  all  we  have  to 
deal  with ;  as  to  the  peace  of  the  world  or  the  interests  of  the 
community  we  cannot  take  much  notice  of  that,  thougli  we 
should  be  sorry  to  have  to  be  insensible  to  such  considerations. 
The  only  question  we  have  to  deal  with  is  what  is  the  meaning 
of  the  Act  We  are  bound  to  give  the  true  meaning  to  the  Act, 
and  that  sort  of  appeal  to  the  peace  of  the  world  cannot  weigh 
much  with  us. 

•  Mr.  AtUyimey  General. — The  Act  of  Parliament  has  appealed 
to  it.  I  was  reminding  your  Lordships  that  it  was  the  object 
and  policy  of  the  Act  to  preserve  the  peace  and  welfare  of  the 
kingdom  ;  perhaps  I  was  going  too  far  in  saying  the  peace  of  the 
world  ;  it  is  enough  for  me  to  speak  of  the  peace  and  welfare  of 
this  kingdom.  I  say,  your  Lordships  are  not  to  wrest  those  words 
from  their  natural  and  ordinary  and  obvious  meaning,  so  as  to 
take  the  offence  properly  described  by  them,  out  of  them,  upon 
any  assumed  general  notions  of  the  objects  of  this  Act.  I  point 
out  to  you  from  the  Act  itself,  that  its  object  is  to  suppress  prac- 
tices, which  the  common  law  was  insufficient  effectually  to  sup- 
press, which  the  Legislature,  according  to  the  preamble  of  the  Act, 
thought  had  a  tendency  to  disturb  the  peace  and  welfare  of  the 
kingdom ;  and  if  there  is  any  policy  which  it  would  he  your 
Lordships'  duty  not  to  frustrate  by  forced  and  strained  interpre- 
tation, surely  it  is  such  a  policy  as  that.  Now,  my  Lords,  1 
go  further,  and  I  say  that  there  is  upon  thQ  face  of  this  clause 
(if  my  learned  friend,  Mr.  Mellish's  argument,  which  seems 
to  be  directly  against  the  words  of  it,  be  not  right.)  proof  that  the 
notion  entertained  on  the  other  side  is  not  correct ;  because  their 
notion  is  in  substance,  that  the  ship  must  be  fit  to  commit  acts  of 
war  when  she  takes  the  se&  and  passes  the  boundary  line  of  the 
neutral  territory ;  otherwise  it  is  clear  you  are  not  doing  what 
they  call  a  proximate  act  of  war  in  sending  her  out.  But  how 
can  she  be  in  that  state  without  arms?  It  is  not  necessary 
that  she  should  be  armed ;  it  is  clearly  not  necessaiy  within  the 
meaning  of  this  statute  that  she  should  be  in  a  condition  to  com- 
8341.  Z 
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Abgumbsnt.    init  hostilities  as  soon,  as  she  crosses  the  boundary — she  cannot 

.    commit  hostilities  until  she  gets  her  arms.     And  no  doubt,  if  the 

4th  Day,  interpretation  which  we  imagined  the  Lord  Chief  Baron  to  have 
adopted  at  the  trial  were  right,  for  which  Mr.  Mellish,  I  suppose, 
must  be  considered  to  contend,  that  all  those  words  mean  the 
same  thing :  that  "arm"  is  implied  in  "  furnish,"  that  **  arm" 
is  implied  in  "  equip,"  and  that  "  arm"  is  implied  in  "  fit  out," 
(we  misunderstood  my  Lord  I  know  now,)  of  course  then  I  could 
well  follow  the  argument  to  its  conclusion ;  but  I  say  that  is 
not  the  language  of  the  Legislature,  and  we  have  no  right  to 
foist  into  the  language  which  the  Legislature  has  used,  which 
does  not  signify  arming,  and  which  is  used  in  the  disjunctive, 
an  interpretation  which  imposes  upon  the  words  the  sense  of 
arming,  imless  you  find  something  in  some  other  part  of  the  Act 
which  unequivocally  and  beyond  doubt  obliges  you  to  do  so, 

I  take  the  liberty  of  saying,  with  regard  to  this  subject,  that 
the  character  of  the  structure  and  the  purpose  for  which  the  ship  is 
built  may  itself  determine  the  character  of  the  equipment.  I 
cannot  but  observe  here  upon  some  of  the  consequences  involved 
in  the  argument  on  the  other  side,  that  you  are  to  separate  the 
structure  from  the  equipment,  and  to  requu^  in  the  equipment 
as  separate  from  the  structure  something  distinctively  and  par- 
ticularly warlike ;  that  argument  goes  this  length ;  that  if  you 
find  the  structure  to  l3e  unequivocally  warlike, — warlike  beyond 
the  possibility  of  doubt, — though  it  be  perfectly  clear  that  the  ship 
is  built  for  a  warlike  purpose^  and  also  that  she  is  built  with 
intent  or  in  order  to  be  employed  in  the  service  of  a  foreign 
prince;  yet,  being  so  built  with  that  intent,  unless  the  equipments 
also  be  distinctively  warlike,  when  the  structure  is  proved  to  be 
so,  and  the  intent  is  so,  yet  forsooth  she  is  not  within  the  Act 
Is  not  that  legislation  ?  Is  that  interpretation  ?  There  is  not 
a  word  to  qualify  the  words  "  furnish'"'  and  *'fit  out"  I  have 
assumed  the  case  that  the  ship  as  to  structure  is  proved  to  be  a 
man-of-war,  the  purpose  of  which  is  warlike — it  is  equipped — 
not  armed — that  clearly  is  not  necessary  ;  and  there  is  nothing 
whatever  left  undone  but  to  put  its  arms  on  board ;  and  yet  you 
are  asked  to  say,  what  the  Legislature  has  not  said,  that  the 
equipment,  as  distinct  from  the  structure,  and  distinct  from  the 
purpose  of  the  ship,  must  be  essentially  a  warlike  equipment  I 
take  the  liberty  of  asserting,  that  you  cannot  do  so. 

Mr.  Baron  Bra/mtveU. — Is  that  so  clear?  One  has  in  one's 
mind  (of  course  there  is  no  disguising  it)  the  case  of  a  steam  ram  ; 
the  ram  may  be  said  to  be  part  of  the  vessel  itself 

Mr.  Attorney  OeneraZ, — ^No  doubt  it  would  be  argued  to  be  so. 

Mr.  Baron  BivmweU.— Is  not  she  an  armed  vessel. 

Mr.  Attorney  General. — I  should  think  so.  Your  Lordships 
will  not  suppose  that  I  would  ijiot  contend  that  she  was  an  armed 
vessel;  I  should  do  so. 

Mr.  Baron  Bva/mwdl. — ^I  understand  your  argument  to  be  that 
a  vessel  built  in  a  condition  to  commit  hostiUties,  nevertheless 
might  not  be  armed  within  the  Act. 
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Mr,  AUoTmey  Oeneral. — Of  ooiirseyour  Lordship  puts  the  case    Arodmbnt. 
of  a  particular  vessel,  as  to  which  I  certainly  should  contend  that         7^-- 
she  was  armed ;  but  I  can  put  the  case  of  other  kinds  of  vessels,  as  ^' 

to  which  it  might  be  more  diflGicult  to  contend  that  the  vessel 
was  armed,  though  it  might  be  perfectly  clear  that  she  was  a 
man-of-war.  Your  Lordships  have  heard  a  good  deal  in  the 
course  of  the  argument  about  the  ^Alabama."  A  document  was 
referred  to  as  containing  for  the  purpose  of  the  argument  an 
accoimt  of  that  transaction,  in  which  it  was  stated  that  from  the 
beginning  it  was  reported,  and  there  was  no  doubt  whatever, 
that  she  was  a  man-of-war,  that  is,  her  whole  build  and  structure 
were  unequivocally  those  of  a  man-of-war ;  there  was  no  question 
that  she  was  intended  for  that,  and  for  no  other  purpose  ;  still 
there  were  no  arms,  there  was  no  ram,  there  was  no  cupola,  nor 
even  armour  plating,  (as  to  which,  if  there  were  armour  plating, 
I  should  also  contend  perhaps  that  she  was  armed  ;  it  might  or 
might  not  be  the  opinion  of  the  Court  that  armour-plating  would 
oome  within  that  definition).  But  cases  are  easily  put.  I  have 
put  one  in  which  the  ship  beyond  all  possibility  of  doubt  was  a 
man-of-war.  But  it  is  contended  that  the  structure  is  to.be 
separated  from  the  equipment,  and  however  you  prove  that  the 
structure  and  purpose  were  exclusively  warlike,  yet  if  your  masts, 
rigging,  and  machinery  are  such  as  may  be  put  on  a  peaceful 
vessel,  if  they  are  cmcipitia  usus,  it  is  argued  that  it  is  not  equip- 
ment and  furnishing  of  a  vessel  "in  order  that  such  ship  or 
'*  vessel  shall  be  employed  in  the  service  of  a  foreign  prince,  to 
"  cruize  or  commit  hostilities." 

Mr.  Baron  BramiveU, — I  take  it  the  argument  of  the  other 
side  goes  to  this  extent.  If  there  were  an  undeniable  vessel  of 
war  built  fit  neither  for  purposes  of  commerce,  nor  for  pleasure, 
and  she  were  sent  out  with  ordinary  masts  and  rigging,  with  no 
crew  sufficient  to  man  her,  with  no  arms,  no  guns,  and  no 
ammunition,  so  that  it  would  be  defenceless  if  attacked  by  any 
vessel  of  war,  I  take  it  that  the  argument  of  the  other  side  is, 
that  that  would  not  be  an  equipping,  fitting  out,  or  furnishing 
within  the  Act  of  Parliament. 

Mr.  Attorney  Oeneral. — So  I  understand. 

Lord  Chief  Baron. — That  is  what'  they  say.  On  the  other 
hand  you  say,  if  a  mere  merchant  ship  in  every  respect  is  built 
and  sent  out  with  a  knowledge  of  its  afterwards  being  intended 
to  be  converted  into  a  vessel  of  war  it  would  be  within  the  Act. 

Mr.  Attorney  Oeneral. — No,  my  Lord,  I  do  not  argue  that. 

Lord  Chief  Baron. — Afterwards  intended  to  be  converted  into 
a  vessel  of  war,  being  now  a  mere  merchant  ship. 

Mr,  Attorney  Oeneral. — No,  my  Lord,  those  are  assumptions 
which  I  do  not  adopt  into  my  argument  at  alL  I  do  not  shrink 
from  this  case ;  a  ship  is  ordered  to  be  built  directly  and  imme- 
diately for  a  fixed  purpose  of  war,  but  it  is  ordered  to  be  built  in 
the  manner  of  a  mere  merchant  ship  which  is  not  a  vessel  of  war, 
there  is  no  intention  that  something  else  shall  happen  somewhere 
or  other,  changing  its  character  into  a  ship  of  war,  it  is  intended 
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Aboijmemi.    to  be  now  constructed,  built,  and  equipped  in  the  manner  of  a 

merchant  ship,  but  not  to  be  used  as  a  merchant  ship,  but  with  the 

4ihDay.  gj^^^j^  definite  and  determined  purpose  of  war.  I  do  not  shrink 
from  that  case  in  the  least.  I  say,  if  that  case  were  proved  as  a 
matter  of  fact,  it  would  be  within  the  Act.  It  is  not  very  pro- 
bable that  a  ship,  in  itself  exclusively  applicable  to  the  purposes 
of  a  merchant  ship  according  to  the  custom  of  European  nations 
could  really  be  constructed  with  that  intent. 

Lord  Chief  Baron. — It  might  be  used  as  a  transport. 

Mr.  Attorney  General. — Yes,  as  a  transport  no  doubt  it  might, 
or  as  a  store  ship. 

Lard  Chief  Ba^i^on — ^There  was  once  a  proposal  made  to  turn 
all  the  tugs  into  transports. 

Mr,  Attorney  OeneraL — ^I  am  much  obliged  to  your  Lordships 
for  that  exceedingly  useful  observation,  because  it  reminds  me  of 
that  which  possibly  I  might  have  passed  over,  namely  the  bearing 
of  those  words  "  transport  or  store  ship  "  upon  the  rest  of  my  ar- 
gument. It  is  perfectly  clear  that  this  notion  of  what  I  may  call 
a  s])ecial  and  differential  equipment  cannot  be  applicable  to  a 
transport  or  store  ship,  in  the  same  sense  as  to  a  cruizer  intended 
to  commit  hostilities.  Is  it  meant  to  be  said  that  no  equipment 
will  do,  though  the  ship  be  intended  to  be  .used  as  a  transport  or 
store  ship,  which  is  not  exclusively  applicable  to  a  transport  or  store 
ship  ?  It  would  be  difficult  to  point  out  equipments  exclusively 
applicable  to  transport  or  store  ships. 

Mr,  Baron  Bramwell. — I  did  not  say  "exclusively"  applicable. 

Lord  Chief  Baron. — There  are  very  few  merchant  sliips  that 
might  not  be  used  aa  transports. 

Mr,  Attorney  General, — In  all  probability.  It  is  quite  clear 
that  the  equipping,  fitting  out,  and  furnishing,  in  order  that 
the  ship  might  be  employed  as  a  transport  or  store  ship  in 
the  foreign  service,  is  stiiick  at  in  the  Act.  Mr.  Baron  Bramwell 
observed  upon  the  word  "  exclusively,"  but  the  argument 
requires  the  word  "exclusively,"  or  distinctively,  (which  is 
the  same  thing)  ;  because  all  those  fittings  are  applicable ;  it 
is  only  that  they  are  not  exclusively  applicable ;  they  are  neces- 
sary in  order  to  enable  her  to  do  her  work ;  they  are  fittings  out 
to  enable  the  ship  to  take  the  sea  for  the  service  for  which  she  is 
destined  ;  and  if  arms  are  not  necessary,  (and  it  is  plain  that  the 
Act  does  not  require  that  she  should  be  in  a  position  to  commit 
immediate  hostilities,)  what  difierence'  can  it  make  that  besides 
the  arms  there  may  be  some  additional  equipments  which  require 
to  be  furnished  before  she  can  commit  hostilities?  I  apprehend  none 
at  all.  She  is  furnished  and  fitted  out  with  the  intent  and  for  the 
purpose  that  she,  the  ship  or  vessel,  shall  be  employed  to  cruize  or 
commit  hostilities.  The  mere  circumstance  that  the  person  who 
employs  her  is  to  do  something  afterwards  to  make  her  fit  for 
the  employment  besides  the  arming,  it  being  clear  that  the  arms 
,are  to  be  added  afterwards,  can  make  no  difference. 

Though  it  is  not  an  observation  to  which,  perhaps,  much 
weight  is  due,  I  do  not  like  to  omit  it.     Permit  me  to  ask  you 
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to  compare  the  language  in  that  part  of  the  seventh  section  with    Auovu&n. 

the  corresponding  language  of  the  second  section.     I  think  you        

will  find,  as  in  the  seventh,  the  main  purpose  of  the  employment  ^*^P*^" 
is  the  material  thing,  so  it  is  in  the  second,  which  deals  with 
the  case  of  a  person  enlisting  or  entering  himself  to  enlist 
or  agreeing  to  enlist  "  to  serve  as  a  sailor,  or  sail  in  or  to  be  em- 
"  ployed  or  engaged,  or  to  serve  in  or  on  board  any  ship  or  vessel 
**  of  war,  or  in  and  on  board  any  ship  or  vessel  used  or  fitted  out, 
**  or  equipped  or  intended  to  be  used  for  any  warlike  purpose." 
The  wordis,  '^  intended  to  be  used,"  which  are  separated  by  tlie 
disjunctive  from  *'  fitted  out "  and  "  equipped,"  there  correspond 
with  the  words,  "  with  the  intent  that  such  ship  or  vessel  shall 
"  be  employed"  in  the  section  which  we  have  under  considera- 
tion. The  Legislature  knew  perfectly  well,  that  ships  which  had 
not  a  special  and  differential  equipment  might^  be,  nevertheless, 
most  useful  for  such  an  employment,  and  that  the  object  they 
were  striking  at  might  easily  be  accomplished  if  they  permitted 
such  an  evasion  ;  and  therefore  they  have  not  permitted  it. 

I  say,  where  you  have  as  a  matter  of  fact  the  purpose  and 
intent  of  the  employment  of  the  ship  proved,  that  determines 
the  character  of  the  entu*e  equipment  and  of  all  the  furniture, 
and  all  the  fitting  out  from  beginning  to  end.  I  will  illustrate 
that,  my  Lords,  by  reminding  you  of  a  case  which  I  mentioned 
for  another  purpose  earlier  in  the  argument  yesterday — I  mean 
the  case  of  the  ship  "  Richmond,"  before  Lord  StoweU,  in  5th 
Robinson.  It  may  be  in  your  Lordships'  recollection  that  that 
ship  was  condemned  as  contraband  of  war,  because  she  was 
intended  to  be  sold  to  the  belligerent  power.  It  is  quite  settled 
that  the  sale  of  a  mere  vessel  of  peace  to  a  belligerent  is  not 
contraband  ;  she  must  have  been  affected  with  a  warlike  character 
or  purpose  in  order  to  make  her  so.  The  "Richmond  "  was  at  the 
time  a  merchant  vessel,  and  bad  been  actually  employed  as  one, 
but,  in  the  language  of  Lord  Stowell,  she  was  easily  convertible 
into  a  man-of-war,  and,  in  his  judgment,  intended  to  be  sold  with 
a  view  to  be  so  used.  She  was  therefore  contraband  and  con- 
demned, though  her  original  character  (had  there  been  nothing  to 
show  that  it  was  to  be  made  subsidiary  to  warlike  purposes) 
would  not  in  itself  have  entitled  her  to  be  condemned. 

Now,  my  Lords,  it  must  of  course  always  be  borne  in  mind,  that 
in  a  case  where  the  matter  of  fact  is  controverted,  the  character 
of  the  equipments  may  be  extremely  important  evidence  of  the 
intent  and  purpose ;  but  I  am  assuming  a  case  where  you  have 
the  intent  and  purpose  demonstrated  aUunde.  The  distinctive 
warlike  character  of  the  equipment  may  by  itself  determine 
the  purpose,  not  perhaps  that  it  is  meant  to  be  employed  in 
the  service  of  this  or  that  power,  but  that  it  is  meant  for  war. 
The  distinctive  warlike  character  where  you  have  it,  is  evidence 
of  the  character  of  the  entire  equipment  firom  beginning  to  end. 
I  must  remind  you  that  I  am  not  driven  in  this  particular 
case  to  rely,  sound  as  I  believe  it  to  be,  upon  the  argument  1 
have  been  offering  as  to  the  full  extent  of  the  meaning  of  thoe^ 
words  " equip"  and  "  famish;"  for  we  are  dealing  with  a  ship 
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Akouuxitt.    as  to  which  this  is  in  proof,  not  merely  that  she  is  a  ship  of 

;        which  the  build  and  the  fittings  are  mmpitia  usua  in  that 

4th  Day,  ^qj^^  that  nobody  could  say  they  were  not  equally  applicable 
to  purposes  of  war  and  peace,  but  the  evidence  proves  them 
to  be  more  properly  adapted  for  purposes  of  war,  and  to  be 
such  that  a  skilled  person,  looking  at  them,  would  say,  "  This 
vessel  is  fitted  out  for  war,  and  not  for  peace."  The  evidence 
was,  that  she  could  not  be  used  for  mercantile  purposes,  though 
she  might  possibly  be  used  as  a  yacht;  but  it  obviously  was 
the  judgment  of  the  witnesses  that,  from  the  build,  and  the  fit- 
tings, she  was  not  intended  to  be  so  used.  You  have  it  proved 
in  the  first  place  that  there  were  bulwarks  of  peculiar  strength, 
as  to  which  the  evidence  goes  to  the  length  of  saying  that  they 
were  exclusively  fit  for  purposes  of  war  ;  because  the  evidence  is 
this,  that  if  not  for  purposes  of  war,  if  not  to  resist  shot,  they 
would  be  an  incumbrance  and  an  inconvenient  weight,  and  that 
they  were  in  a  special  sense  intended  and  adapted  for  the  purpose 
of  war.  We  have  the  proof  that  this  ship  is  built  as  a  gun-boat 
coming  firom  the  very  claimants  themselves,  from  their  foreman, 
Mr.  Spiers ;  we  have  it  proved  by  the  admission  of  the  builder 
himself  that  she  was  intended  for  and  built  as  a  gun-boat  for 
the  service  of  the  Confederate  States,  under  the  orders  of  their 
agents.  It  is  quite  clear  that  the  ship,  being  built  as  a  gun- 
boat, has  the  equipments  and  fittings  of  a  gun-boat,  to  this 
extent,  at  all  events,  that  the  bulwarks  are  adapted  for  that 
and  no  other  purpose  ;  so  that  it  is  not  a  case  of  fittings  simply 
ancipitis  uaus,  but  of  fittings  specially  adapted  for  warlike  pur- 
poses ;  as  to  which  the  most  that  could  be  said  is  this,  that  they 
might  also  by  possibility  be  used  for  one  particular,  though  a  most 
improbable,  peaceful  purpose.  Can  you  say,  under  such  a  state 
of  circumstances  as  that,  if  under  any  circumstances  this  argu- 
ment is  to  be  allowed,  that  the  mere  possibility  that  fittings  and 
equipments  that  are  peculiarly  and  specially  adapted  for  the 
purposes  of  war  may  be  applied  to  peaceful  purposes  (the  same  re- 
mark applies  to  hammock  nettings  attached  to  the  bulwarks, 
which  might  be  used  for  peaceful  purposes,  though  the  purpose  and 
intent  is  proved)  is  a  reason  why  you  should  say  there  is  no 
equipment  within  the  meaning  of  the  Act?  My  Lords,  I  say 
that  I  might  upon  that  evidence  even  go  farther,  but  I  do  not 
think  it  necessary  for  my  case.  I  might  very  legitimately  say 
this,  We  have  proved  that  this  ship  is  being  built  as  a  gun-boat 
for  the  service  of  the  Confederate  Government  under  the  orders 
of  its  agents ;  and  we  have  proved  that  the  work  which  has  been 
done  upon  her  already  is  specially  adapted  for  such  a  service, 
and  that  some  part  of  it  is  not  properly  adapted  to  any  other  ser- 
vice, whether  that  has  reference  to  the  structure  or  the  rigging  or 
the  machinery  is  not  material,  but  the  Government  seizes  her  when 
she  is  incomplete.  If  it  is  necessary  to  draw  an  inference,  what 
is  the  inference  which  you  would  draw  ?  Why  that  she  would  have 
been  completed  if  they  had  not  seized  her,  with  all  that  was  proper 
for  her  as  a  gun-boat,  within  the  realm,  unless  evidence  were  given 
to  the  contrary.     The  evidence  was,  that  she  only  required  the 
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iron  plate  for  the  pivot  gans  to  turn  upon  it,  for  tliat  really    Argument. 

is  the  point.     We  proved  that  she  wanted  nothing  to  enable  her,         

being  a  small  ship,  to  receive  that  small  number  of  guns,  which  of  ^tiUDay.-' 
course,  could  easily  be  taken  on  board  the  moment  she  crossed 
the  three  mile  line,  or  within  it  if  it  were  necessary,  to  enable 
her  to  destroy  the  commerce  of  her  enemies  upon  the  ocean ; 
nothing  more  was  necessary  according  to  the  evidence  than  this, 
(and  it  could  be  done  at  any  moment,)  to  screw  down  upon  the 
deck,  in  the  proper  place,  an  iron  plate  for  the  pivot  guns  to  run 
upon,  which  of  course,  could  be  shipped  afterwards.  Can  it  be 
gravely  and  seriously  contended  firat  of  all  upon  this  evidence, 
that  It  was  not  a  reasonable  inference  that  that  would  be 
done  within  the  realm,  where  everything  else  was  being  done  ? 
But,  secondly,  if  that  inference  is  not  to  be  drawn,  can  it  be  gravely 
and  seriously  contended,  that,  the  proof  being  in  other  respects 
what  it  was,  it  would  be  a  breach  of  the  Act  if  the  pivot 
plate  were  laid  down  within  three  miles  from  the  British  coast, 
although  no  guns  and  no  arms  were  put  on  board  her,  but  were 
added  afterwards,  but  that  there  would  be  no  breach  if  the  pivot- 
plate  as  well  as  the  guns  were  added  outside  ?  Your  Lordships 
have  heard,  in  my  learned  friend's  comment  upon  the  evidence, 
of  a  vessel  called  the  "  Phantom  '*  built  side  by  side  with  the 
"  Alexandra,'*  evidently  not  a  ship  of  war.  Suppose  the  "  Phan- 
tom "  had  gone  out  with  her,  and  carried  not  only  guns  but  the 
pivot  plate  and  screws,  and  that  just  outside  the  three-mile  line 
she  delivered  the  pivot  plate  and  guns  and  screws  all  together,  and 
the  pivot  plate  was  put  on  and  screwed  so  that  the  ship  was 
ready  for  work,  can  anyone  sitting  in  the  place  of  a  Judge 
gravely  and  seriously  say  that  if  it  would  have  been  an  offence 
under  the  Act  to  take  her  out  without  the  arms,  and  put  the 
arms  on  board  beyond  the  three  miles,  provided  the  pivot  plate 
had  been  put  down  first,  it  is  not  an  offence  to  take  her  out  without 
the  arms  and  without  the  pivot  plate  being  put  down,  provided 
that  the  pivot  plate  and  the  arms  are  going  out  beyond  the  three 
miles  together  ?  It  is  not  necessary  to  talk  about  common  sense 
in  this  matter  ;  but  I  must  say  that  it  is  a  departure  from  the 
plain  meaning  of  the  words. 

Mr,  Baron  PigoU. — You  are  not  upon  the  point  of  the  verdict 
being  against  the  evidence  yet,  are  you  ? 

Mr.  Attorney  General. — ^No,  my  Lord;  but  it  is  unavoidable 
that  one  draws  illustrations  in  argument  from  what  is  actually 
in  evidence  in  the  case.  I  agree  that  the  two  lines  of  argument 
upon  the  motion  must  be  kept  distinct ;  but  at  the  same  time 
I  do  not  tliink  that  the  illustration  was  illegitimate. 

Mr.  Baron  PigoU. — By-and-bye  probably  you  will  tell  us, 
supposing  those  words  do  not  mean  as  you  have  contended,  con- 
structing the  ship,  but  something  done  on  board  the  ship  after 
the  ship  is  a  perfectly  constructed  ship,  what  the  evidence  is  of 
any  ftimishing,  or  fitting  out,  or  equipping,  after  the  ship  has 
become  a  ship,  we  will  say^within  the  definition,  taking  the  defi- 
nition of  a  ship  as  merely  the  hull. 

Mr.  Attorney  General. — I  will  foUow  your  Lordship  in  that. 
— It  appears  to  me  that  there  is  sufficient  evidence  upon  that 
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Argument,    subject,  supposing  that  view  should  be  adopted ;  but  of  course  it 
hUT        "^      ^^  "^  y^^^^  Lordship's  mind  that  I  have  already  said,  I 

* ^'      apprehend  it  to  be  quite  clear,  at  least  I  think  that  will  be  your 

Lordships'  judgment,  that  the  evidence  pointed  irresistibly  to 
the  conclusion  that  this  ship  was  to  be  furnished  with  all  the 
furniture  necessary  to  enable  her  to  go  to  sea;  and,  that  being  so, 
I  will  not  repeat  what  I  have  abeady  argued,  namely,  that  if 
she  were  taken  in  a  state  of  hull,  with  proof  that  the  making  of 
the  hull  in  that  state  was  Mrith  the  intent  and  the  purpose  to  do 
more,  and  to  equip  within  the  realm,  it  would  be  within  the 
Act. 

Now  I  will  come  to  what  I  conceive  to  have  been  the  principal 
arguments,  and  your  Lordship  has  just  touched  one  of  them,  but 
not  the  one  which  I  proposed  to  take  first,  on  which  my  learned 
friends  seemed  to  rely.     I   may  call  them  negative  arguments. 
The  first  was  the  absence  of  the  word  "  build,"  and  I  think  that 
from  something  which  fell  from  my  Lord,  he  appeared  to  be 
rather  impressed  with  that  ai'gument.     I  am  in  your  Lordships 
judgment,   but   I   venture   to   submit  that  it  is  a  somewhat 
dangerous  thing  to  cut  down   the    interpretation  of  the  words 
which  you  liave  in  an  Act  of  Parliament,  because  some  other 
word  is  not  there.     If  the  case  falls  within    the  words  which 
you    have,  that   is   enough;   and   the  mere   circumstance  that 
another  word  is  not  added,  for  which  there  might  be  reasons, 
does  not,  I  confess,  seem  to  me  to  be  a  justification  for  departing 
from  the  proper  meaning  of  the  words  which  you  have.    But, 
secondly',   I   think   that    Mr.  Mellish  virtually  answered  that 
argument  himself;  for  he  went  on  to  argue  in  this  way.   He  said. 
The  Legislature  omits  the  word  "  build,"  therefore  it  is  meant  to 
authorize  building.     Now  I  demur  there,  I  say  that  it  is  only 
meant  to  leave  untouched  any  building,  provided  there  was  not 
the  equipment,  fitting  out^  or  furnishing,  which  is  struck  at 
by  the  Aci      But  he  goes  on  to  say;    ergo,  it   was  meant 
to  authorize  building  for  those  purposes  ;  ergo,  it  was  meant  to 
authorize  any  equipment  necessary  to  enable  the  ship,  when  built, 
to  take  the  sea.     There  I  part  company  with  him.     I  say  that 
was  just  the  reason  why  it  was  not  necessary  to  put  the  word 
'*  build "  in.      He  says  it  would  be  of  no   use  to  be  allowed 
to  build  the  ship  unless  it  is  to  be  able  to  take  the  sea.     The 
answer  is,  that  it  was  not  the  object  either  to  encourage  or  to 
interfere  with  the  mere  building  of  ships  at  all     It  is  not  the 
business  of  the  shipbuilder  that  is  struck  at,  liis  person,  or  his 
trade,  or  his  purpose,  but  the  business  of  the  person  who  may  be 
called  the  equipper,  that  is,  the  procurer  of  the  equipment,  which 
is  struck  at ;  the  author  of  the  transaction  which  is  warlike ; 
the  man  who  has  the  warlike  object  in  view.    It  is  his  intention 
which  is  struck  at,  the  governing   intention;   and   the  words 
used  are  words  apt  to  cover  everything  that  will  enable  him  to 
accomplish  his  purpose.     If  it  be  true,  as  Mr.  Mellish  admitted, 
that  a  builder  cannot  build  a  ship  for  such  a  warlike  purpose  with- 
out equipment,  that  is  a  very  good  reason  why  it  was  not  necessary 
to  put  in  the  word  "  build,"*  l^cause  it  is  enough  to  put  in  the 
words    "equip,  furnish,  fit   out,   or  arm,"   for  the  prohibitecL 
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purpose.      I    say    that   the    Legislature  gives    no    licence    to    Abchwbht. 
builders  here.     There  is  not  the  least  trace  of  any  intention      4tihi)ay 

to  permit  builders,  from  any  peculiar  favour  to  their  trade,  to  do 

things  which  other  people  may  not  do  ;  but,  inasmuch  as  they 
were  not  the  specific  class  of  persons  against  whom  or  against 
whose  part  in  the  matter  this  Act  was  primarily  directed,  it  was 
thought  enough  to  put  in  words  which  would  meet  the  case  of. 
every  ship  meant  to  be  prepared  to  take  the  sea  for  the  prohibited 
purpose ;  and  I  can  easily  imagine,  though  that  is,  after  all,  a 
speculation,  that  there  might  be  a  ftirther  object  in  omitting  the 
wori"  build,"  which  would  be  this — to  preclude  the  question  of 
what  I  may  call  the  builder's  intention.  Your  Lordsliips  may  re- 
collect that  in  the  American  case  of  the  '*  Santissima  Trinidad,"  it 
was  held  that  the  builder  was  quite  at  liberty,  as  an  article  of 
merchandise,  to  build  a  ship,  and  not  only  to  build  it  but  to  arm  it 
and  equip  it,  and  to  take  it  abroad  with  a  crew,  capable  of  serving 
with  it  in  the  service  of  a  foreign  state,  provided  always,  that  as  a 
matter  of  fact  it  appeared  that,  as  long  as  that  ship  was  within  the 
jurisdiction,  the  builder  was  merely  dealing  on  his  own  account, 
not  for  purposes  of  war,  but  for  purposes  of  merchandise ;  meaning 
to  caiTy  the  article  across  the  sea  as  he  might  carry  powder  or 
guns,  and  to  take  his  chance  of  getting  a  profit  in  the  coimtry  of 
one  of  the  belligerent  powers.     Whether  it  woiJd  have  been  wise 
to  prohibit  that  or  not  is  not  the  question.   It  was  not  held  to  be 
prohibited,  because  there  was  an  absence  of  intent  on  the  part  of 
any  person  having  the  control  at  the  time  that  the  ship  should  be 
employed  in  any  belligerent  service.   The  builder  did  not  mean  to 
employ  her  himself,  and  to  make  war  with  her  himself ;  and  he, 
of  course,  had  no  control  over  the  remote  and  contingent  inten- 
tion which  might  be  formed  at  a  future  time  out  of  the  juris- 
diction by  a  foreign  potentate  who  at  that  time  had  not  acceded 
in  any  way  to  the  design.     In  a  case  of  that  sort,  which  is  a  very 

improbable  case 

Mr.  Baron  ChannelL — I  understand  that  in  that  case  the 
builder  built  the  ship  upon  his  own  speculation;  he  did  not 
intend  that  it  was  to  be  employed  in  the  foreign  service,  and 
nobody's  intent  was  to  be  inquired  into. 

Mr.  Attorney  OeneraL — ^Precisely,  my  Lord ;  it  was  held  that 
he  did  not  intend  to  use  her  as  a  privateer,  and  he  could  not  form 
an  intention  for  the  foreign  prince  ;  and  that,  for  that  reason,  it 
was  mere  merchandise.  And  your  Lordship  will  find  that  the  case 
of  the  ship  ''  Brothers,"  one  of  the  cases  which  I  shall  hereafter 
refer  to,  and  the  case  of  the  ship  "  Alfred,"  which  are  printed  in 
the  Appendix,  are  two  converse  cases,  which  illustrate  the  same 
principle ;  those  were  cases  of  the  sale  of  ships  in  the  United 
States  to  a  belligerent  power,  ships  previously  fitted  out  for  war, 
but  with  a  lawful  purpose,  at  a  time  when  it  was  supposed 
that  war  might  break  out  between  the  United  States  and  Great 
Britain.  Those  vessels  were  prepared  to  be  used  lawfully  as  pri- 
vateers, and  the  expected  war  not  taking  place  the  ships  remained 
on  hand  fully  equipped  and  armed.  It  was  held  that  the  sale  was 
lawful^  because  the  preparations  bad  not  taken  place,  and  the 


AnauiDtNT.    article  had  not  been  put  into  the  condition  in  which  it  was,  with 
7—        the  prohibited  intent ;  the  one  sale  was  within  the  neutral  terri- 

* ^'      tory ;  the  other  sale  was  at  Buenos  Ayres,  but  the  principle  is  the 

same.  I  suppose  the  Legislature  may  have  been  of  opinion  that  it 
was  so  unlikely  that  any  great  mischief  would  arise  from  the 
building  of  such  ships  on  mere  speculation,  without  any  previous 
concert  with  a  foreign  power — ^without  the  accession  of  any  intent 
which  could  be  called  warlike,  capable  of  determining  the  intended 
employment  of  the  vessel, — so  unlikely  that  it  would  take  place  to 
the  extent  of  requiring  interference,  that  it  was  not  thought  de- 
sirable to  raise  such  questions  with  ship-builders  ;  and  for  that 
reason,  to  avoid  raising  that  question,  which  might  perhaps  have 
been  raised  if  the  word  "  build  "  had  been  put  into  the  clause,  it 
may  have  been  omitted.  And  I  may  observe  that  although  it  may 
be  thought  the  principle  of  the  Act  would  have  justified  the  pro- 
hibition of  transactions  of  that  kind,  either  building  on  speculation 
with  a  view  to  sell  abroad  or  the  selling  of  a  ship  ready  built  and 
ready  equipped  and  armed  in  this  country,  yet  it  is  not  difficult 
to  perceive  that  this  was  a  remote  and  improbable  evil  which  the 
Legislatui*e  might  well  think  it  was  not  necessary  specifically  to 
provide  against ;  because  it  is  obvious,  that,  if  there  were  really  no 
concert  with  the  foreign  power,  no  accession  of  that  foreign  power 
to  the  transaction  beforehand,  then  peace  might  take  place  before 
a  market  had  been  found  for  that  ship,  and  there  would  be  ques- 
tions of  price,  and  the  man  having  the  article  on  his  hands,  and 
there  being  no  contract,  of  course  he  could  not  command  his  own 
price.  And  then  there  is  the  further  difficulty  of  carrying  con- 
traband to  be  sold  abroad.  All  those  things  make  it  not  very 
likely  that  ship-builders  would  go  to  the  great  expense  and 
incur  the  great  risk  of  building  ships  of  that  land  on  mere  specu- 
lation ;  and  I  am  not  aware,  in  point  of  fact,  that  it  has  been 
found  to  happen.  Whether  or  no  that  was  the  reason  of  the 
omission  I  cannot  tell.  All  I  venture  to  say  is  this,  that  the 
builder  not  being  the  person  whose  intention  would  be  the 
governing  intention,  in  the  cases  struck  at  by  the  Act  words 
were  used  which  would  not  be  separately  and  exclusively  appli- 
cable to  the  builder,  but  which  would  be  equally  applicable 
to  the  person  having  the  governing  intention,  and  to  all  persons 
accessory  to  and  having  a  participation  in  that  intention.  I 
have  said,  my  Lords,  all  that  I  have  thought  it  necessary 
to  say  upon  tKe  absence  of  any  provisions  against  sale ; 
and  I  will  not  do  more  than  make  one  remark  upon  the 
argument  which  has  been  urged,  to  which  Mr.  Baron  Pigott  has 
iust  referred,  that  there  must  be  a  ship  already  in  existence, 
because  the  ship  is  to  be  forfeited  ;  I  think  it  would  be  a  very 
unnecessary  construction  of  this  Act  to  say  that,  though  it  would 
not  make  much  difference  in  the  result,  according  to  my  view, 
whether  it  be  so  or  not.  I  think  that  the  liability  of  the  sliip 
to  forfeiture  wotild  have  reference  to  the  condition  in  which  it 
was  found,  however  imperfect.  It  is  clear  that  the  Act  aims  at 
prevention  and  not  at  punishment.  It  would  be  a  most  singular 
construction  to  suppose  that  the  Act  intended  that  you  should 
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wait  till  the  ship  approached  to  any  particular  stage  before  the    Abouhent. 

prevention  could  he  applied     It  is  enough  if  you  find  evidence  of        ■ 

an  attempt  or  endeavour  to  do  that  which,  if  completed,  would  ^^  P^y- 
result  in  an  equipment  within  the  Act  It  seems  to  me,  that  you 
seize  whatever  you  find.  It  is  the  "  ship  or  vessel/'  and  it  may  be 
a  ship  or  vessel  in  an  imperfect  state  and  condition.  But,  it  is 
not  really  important  that  a  different  view  should  be  taken,  because 
we  are  not  dealing,  and  never  shall  be  dealing  in  cases  of  this  sort, 
with  circumstances  in  which  it  would  be  possible  for  the  jury  to 
come  to  the  conclusion  that  a  mere  hull,  a  mere  block  of  wood  put 
together  without  any  equipment,  fitting,  or  furniture  was  to  be 
the  result  of  the  transaction  in  this  country.  It  is  quite  clear  in 
this  case,  and  quite  clear  in  every  case,  to  which  the  Act  can 
possibly  be  applied,  that  the  intent  and  endeavour  is  to  get  up  a 
vessel  in  a  condition  to  take  the  sea  before  she  leaves  this  country, 
which  she  cannot  be  without  some  fittings,  furniture,  and  equip- 
ment; and  therefore,  in  truth  that  point  is  an  idle  one,  and  can 
never  arise. 

I  will  now  turn  to  the  only  other  argument  upon  the  language 
of  the  Act,  which  I  heard  from  my  learned  friends,  which  appears 
to  require  an  answer ;  and  wliich  I  think  made  some  impression 
as  one  deserving  attention,  (I  mean  no  more,)  upon  some  of  your 
Lordships ;  that  is  to  say,  the  argument  derived  from  the  lan- 
guage of  the  8th  section.  I  think  your  Lordships  will  find  that 
to  be  an  argument  which  rather  recoils  upon  the  other  side.  The 
8th  section  is  applied  to  a  totally  different  pui:pose ;  it  regulates 
the  limits  of  the  hospitality  afforded  in  this  country  to  existing 
foreign  vessels  of  war,  and  it  regulates  that  to  this  extent ;  it  cuts 
it  down  to  those  things  which  cannot  be  brought  within  the  de- 
scription of  augmentation  of  force,  or  addition  of  any  equipment 
for  war.  By  the  universal  practice  of  all  mankind,  ordinary 
hospitality  for  common  affairs,  for  repairs  and  additions  to  that 
fomiture  which  is  necessary  for  the  common  purposes  of  naviga- 
tion, is  in  aU  countries  during  war  allowed,  under  regulation,  to 
the  ships  of  war  of  foreign  nations ;  and  the  object  of  this  section 
is  to  cut  that  down  within  the  narrowest  limits  consistently 
with  the  received  practice  of  nations, — ^narrower  than  those  of  the 
American  Government, — for  I  observe  the  words  are  ''  equipped 
for  war,"  not,  as  they  say,  "  solely  applicable  to  war." 

Mr.  Baron  ChcmneU. — The  word  *'  solely  "  is  only  in  the 
American  Act. 

Mr.  Attorney  OeTieral. — ^Yes ;  so  that  if  it  is  for  war— if  it  is 
an  equipment  which  answers  a  warlike  purpose,  it  is  prohibited 
here,  though  in  one  sense  it  may  be  cmdpitia  uaue,  and  capable  of 
being  used  for  peacefril  purposes.  That  seems  to  be  illustrated  by 
the  note  of  the  judgment  in  the  "Oreto" ;  where  the  question  raised 
was,  whether  certain  blocks  were  meant  for  a  warlike  or  peaceful 
purpose ;  and  it  appears  to  have  been  held,  that,  if  it  had  been 
proved  as  a  matter  of  fact  that  they  were  for  warlike  purposes, 
it  would  have  been  an  addition  to  the  equipment  for  war  :  and  in 
some  of  the  American  cases,  if  port-holes  are  added  to  a  ship,  that  is 
treated  as  an  addition  to  the  equipment  for  war,  provided  that 
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Aroumbnt.    as  a  matter  of  fact  they  are  meant  for  warlike  parposea    I  oon- 
4  iTd"        ^^^^  ^^^^^  ^^^  ^  therefore  a  stringent  regulation,  cutting  down 

* ^'      the.liospitality  ordinarily  afforded  to  existing  ships  of  war  of 

a  belligerent  country,  so  as  to  exclude  everything  which  might 
increase  the  warlike  force  or  power  of  the  belligerent  nation. 
Then,  because  the  words  "  any  equipment  for  war "  are  used 
there,  which  are  not  used  in  the  7th  section  where  "equipment" 
is  spoken  of,  (and  that,  I  think,  is  an  argument  at  once  to  the 
contrary,)  are  you  to  infer  that  because  the  Legislature  strictly 
prohibited  anything  being  done  to  existing  lawful  ships  of  war 
belonging  to  a  belligerent  which  could  add  to  the  warlike  force  of 
those  ships,  therefore  the  Legislature  meant  to  permit  the  creation 
of  ships  of  war  for  a  belligerent,  provided  they  were  not  made 
in  a  state  absolutely  perfect  for  all  the  purposes  of  war  ?  That  is 
the  argument.  Observe  the  difference  between  making  equipments 
for  a  new  ship  of  war,  only  not  completely  equipping  it,  and 
adding  equipments  of  war  to  an  old  ship ; — the  least  addition  to  an 
equipment  of  an  existing  ship  is  prohibited,  and  yet  it  is  gravely 
argued  that  you  may  do  everything  but  complete  the  original 
equipment  of  that,  which,  when  equipped,  will  be  a  new  ship  of 
war ;  so  that  though  you  may  not  put  into  an  existing  ship  of  war 
a  single  gun,  or  cut  an  additional  port-hole,  or  make  an  existing 
bulwark  stronger,  yet  you  may  do  all  but  bring  into  a  condition  to 
commit  hostilities  a  new  ship  of  war,  adding  to  the  navy  of  the 
belligerent  a  man-of-war  like  the  "Alabama,"  taking  the  seas, 
only  without  her  guns  and  without  those  equipments  which  are 
exclusively  warlike.  That  is  the  argument.  Is  that  reasonable  ? 
Does  it  not  appear  quite  clear  that  the  policy  of  the  two  sections 
is  consistent?  The  7th  says  that  you  shall  not  equip  or  attempt 
to  equip  a  new  ship  of  war  for  a  foreign  government.  The  8th 
section  says  that  you  shall  not  increase  the  force  of  an  existing 
ship.  The  two  are  quite  consistent,  but  the  8th  only  addresses 
itself  to  the  common  comity  of  nations,  by  permitting  additions 
to  existing  ships,  which  have  not  come  into  existence  by  any 
abuse  of  our  neutmlity,  but  which  had  a  previous  lawful  existence 
by  which  the}^  are  entitled  to  be  recognized  in  all  other  countries. 
We  say.  We  will  not  refuse  you  common  hospitality,  but  we  will 
not  let  you  have  anything  which  shall  make  you  more  powerful 
for  war  than  you  were  before.  Do  you  mean  to  say  that  by  per- 
mitting "Alabamas"  to  go  out,  though  not  completely  equipped, 
you  are  not  making  the  belligerent  more  powerful  for  war  than 
he  was  before?  Is  it  gravely  to  be  said,  You  may  give  them  a 
whole  new  ship  of  war,  minus  the  pivot  plate,  but  that  you  may 
not  put  a  pivot  plate  into  an  existing  ship  of  war  ?  It  would 
be  a  strange  state  of  things  indeed,  if  that  were  the  proper  inter^ 
pretation  of  the  Act. 

Now,  my  Lords,  I  think  I  might,  perhaps,  again,  in  connexion 
with  that  subject,  remind  your  Lordships  of  the  spedes  of  regu- 
lations under  which  we  give  international  hospitality  to  the  ships 
of  war  of  foreign  countries.  I  said  that  our  own  orders  upon  the 
subject  applicable  to  this  war  are  printed  at  page  717  of  Wheaton. 
You  have  a  note  of  them  already,  but  I  tliink,  in  connexion  with 
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this  part  of  the  argtiment^  they  might  be  again  referred  to.     I    AaouMENt. 
think,  according  to  the  authorities  of  the  United  States,  the      aZ~^ 
addition  to  a  gun-boat  more  weakly  built *. j^' 

Mr,  Baron  Cfhan^ieU. — What  do  you  understand  by  the  mean- 
ing of  the  word  **  such  *'  in  the  8th  section  ?  I  have  no  difficulty 
in  understanding  the  interpretation  you  put  upon  the  8th  section, 
but  the  word  '*  such  "  would  seem  to  refer  to  the  ship,  whicli  is 
within  the  category  of  the  7th  section,  and  no  other.  ''  And  be 
"  it  further  enacted,  That  if  any  person  in  any  part  of  the 
"  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any  part 
"  of  His  Majesty's  dominions  beyond  the  seas,  without  the  leave 
"  and  licence  of  His  Majesty  for  that  purpose  first  had  and 
"  obtained  as  aforesaid,  shall  by  adding  to  the  number  of  the 
**  guns  of  such  vessel ;''  then  the  only  vessel  that  it  immediately 
refers  to  is  a  vessel  such  as  is  described  in  the  7th  section. 

Mr.  Attorney  Oeiieral. — I  think,  undoubtedly,  it  is  very 
awkwardly  expressed,  but  it  must  be  referred  to  what  folio  v^s  : 
**  or  by  changing  those  on  board  for  other  guns,  or  by  the  addi- 
"  tion  of  any  equipment  for  war,  increase  or  augment,  or  procure 
"  to  be  increased  or  augmented,  or  shall  be  knowingly  concerned 
**  in  increasing  or  augmenting  the  warlike  force  of  any  ship  or 
"  vessel  of  war  or  cruizer,  or  other  armed  vessel,  which  at  the 
"  time  of  her  arrival,"  and  so  on — ^the  word  comes  by  anticipa- 
tion  

Mr,  Baron  ChcmneU. — It  is  not  very  dear,  and  it  may  mean 
that 

Mr.  Kenvpla/y. — If  your  Lordship  will  refer  to  the  correspond- 
ing American  Act,  you  will  see  that  they  have  inverted  the 
order. 

Mr.  Attorney  Qtneral. — ^That  would  be  the  construction  to  be 
put  upon  it ;  but  it  would  have  been  better,  perhaps,  if  we  had 
adhered  to  the  American  order.  I  will  not  say  it  stands  to 
reason  ;  I  do  not  want  to  assume  anything  A  pi^uyt'i,  but  I  think 
if  you  will  read  the  clause  you  will  find  proof  that  that  is  its 
meaning.  ^'  If  any  person  shall  by  adding  to  the  number  of  the 
"  guns  of  such  vessel,  or  by  changing  those  on  board  for  other 
•*  guns,  or  by  the  addition  of  any  equipment  for  war,  increase  or 
"  augment  or  procure  to  be  increased  or  augmented,  or  shall  be 
*'  knowingly  concerned  in  increasing  or  augmenting."  You  have 
not  oome  to  the  accusative  case  yet ;  and,  therefore,  the  subject 
of  those  Acts  has  not  yet  been  described,  "  the  warlike  force  of 
'^  any  ship  or  vessel  of  war  or  cruizer,  or  other  armed  vessel. '^ 

Mr.  Baron  Channell. — I  think  so ;  it  seems  to  be  out  of  its 
proper  place. 

Lord  Chief  Ba/ron. — It  means  '*  by  adding  to  the  number  of 
'^  the  guns  of  such  vessel"  ''as  hereafter  mentioned'' 

Mr.  Attorney  General. — No  doubt ;  it  is  more  a  Latin  than 
an  English  way  of  arranging  the  sentence.  We  know  that  in 
the  Latin  language  nothing  is  more  common  than  that  that 
which  is  subsequent  in  order  of  sense  should  be  first  in  the  order 
of  the  words,  and  it  is  so  here,  though  it  is  not  very  conmaon  in 
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Aboumsnt.    the  EngliBh  language.    I  think  your  Lordships  will  find  that 

even  under  this  clause,  according  to  the  American  decisions,  the 

4th  Day,  addition  to  a  gun-boat  constructed  with  weaker  bulwarks,  of 
such  strong  bulwarks  as  the  '^  Alexandra,"  had  for  war,  would 
have  been  an  offence.  Your  Lordships  will  judge  of  that  when 
I  come  to  those  authorities. 

I  do  not  think  much  of  my  case  turns  upon  any  arguments 
ad  homi/nem  in  this  case.  My  learned  friend  Mr.  Mellish  anti- 
cipated that  I  should  take  some  advantage  of  the  variance  there 
has  been  in  the  different  arguments  presented  on  the  other  side. 
I  do  not  want  to  place  any  reliance  upon  that ;  at  the  same  time 
I  am  encouraged  in  my  view  of  the  unsatisfkctory  character  of 
this  argument  by  the  fact,  that  we  have  had  different  construc- 
tions offered  on  the  part  of  the  claimants  on  the  trial  and  now ; 
and,  on  the  whole,  we  have  had  four  distinct  constructions,  the 
only  two  offered  at  the  trial  being  entirely  given  up.  Perhaps 
I  ought  to  correct  mysel£  I  am  not  sure  that  my  learned  firiend, 
Mr.  Mellish,  did  not  argue  at  the  trial  as  he  has  argued  here. 
My  learned  friend.  Sir  Hugh  Cairns,  certainly  did  not.  At  the 
trial,  Sir  Hugh  Cairns  submitted  these  views, — ^first,  that  the 
words  *'  equip,  furnish,  and  fit  out "  might  be  applied  reddendo 


Lord  Chief  Ba/ron, — ^That  was  given  up. 

Mr.  Attorney  QcTieral, — I  know  your  Lordship  did  not  adopt 
that  view. 

Lord  Chief  Baron. — He  gave  it  up,  and  at  the  time  that  that 
discussion  took  place  there  seems  to  have  been  a  great  misa{)pre- 
hension.  I  understood  the  learned  Attorney  Qenoral  to  agree 
with  me  that  all  the  words  meant  the  same  thing. 

Mr.  Attorney  General. — ^I  am  sure  your  Lordship  entirely 
misunderstood  him. 

Lord  Chief  Ba/ron, — ^I  am  sure  of  that 

Mr.  Attorney  General. — It  was  very  unfortunate  that  any 
such  caisunderstanding  should  arise. 

Lord  Chief  Ba/ron. — .Yes ;  but  it  would  be  as  well  when 
a  discussion  of  that  sort  arises  between  counsel  and  the  Bench 
that  there  should  be  a  more  distinct  expression  of  difference  of 
opinion. 

Mr.  Attorney  Oeneral.-—l{  your  Lordship  will  excuse  me  for 
saying  so,  I  am  sure  you  must  have  failed  to  convey  to  the 
Attorney  General's  mind  the  meaning  you  desired  to  convey. 

Lord  Chief  Ba/ron. — After  all  I  merely  expressed  that  at  that 
time  as  an  opinion  which  I  might  review  afterwards. 

Mr.  Attmney  General — I  do  not  think  the  learned  Attorney 
General  imderstood  your  Lordship  as  inviting  any  expression  of 
opinion  from  him  upon  the  subject,  but  merely  throwing  it  out 
as  a  matter  for  consideration. 

Lord  Chief  Ba/ron. — ^It  is  very  much  to  be  regretted,  and, 
generally  speaking,  if  it  is  intended  to  tender  a  biU  of  exceptions, 
or  to  take  any  exception  to  the  ruling,  it  is  better  to  do  that 
while  the  matter  is  in  hand. 
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Mt,  Attorney  Omerai. — Your  Lordship  is  well  aware  that  we  akoument. 

intended  so  to  do  ;  but,  all  persons  acting  in  equally  good  faith  ' 

at  the  time,  it  was  thought  not  necessary,  and  I  think  it  was  *^J^^* 
from  your  Lordship  that  that  suggestion  proceeded. 

The  Court  adjourned  for  a  short  time. 

Mr.  Attorney  O&nerdL — I  was  first  going  simply  to  enumerate, 
without  much  comment  upon  them,  the  constructions  which  had 
been  advanced  by  my  learned  friends ;  and,  as  was  stated  by  the 
Lord  Chief  Baron,  the  first  I  mentioned  was  advanced  tentatively, 
and  was  given  up  ;  the  second,  insisted  upon  by  Sir  Hugh  Cairns 
at  the  tnal,  but  which  he  did  not  repeat  here,  was  that  this 
clause  wafi  only  directed  against  English  privateers ;  that  is,  where 
Englishmen  were  concerned,  and  were  going  to  carry  on  war  upon 
their  own  accoimt.  I  have  not  heard  that  argument  repeated 
here,  and  I  am  not  at  all  surprised  at  it ;  because  it  is  very  obvious 
that  the  language  of  the  Act  does  not  point  to  a  distinction  of 
that  sort ;  and  it  would  be  inconceivable  that  that  could  be  the 
object  of  it,  to  allow  a  foreign  belligerent  power  to  do  what 
is  described  in  the  clause,  and  only  to  provide  against  English 
privateering,  which  would  be,  one  would  imagine,  an  ofience 
against  the  common  law.  But  so  far  as  this  Act  gives  additional 
sanctions  and  imposes  additional  penalties  applicable  to  the  case 
of  English  privateers,  it  is  perhaps  not  entirely  unworthy  of  ob- 
servation that  the  whole  scope  of  my  learned  friend's  argument, 
if  it  were  successful,  would  be  to  permit  English  privateers,  as  well 
as  foreign  ships,  to  be  fitted  out  within  the  realm  to  the  extent 
they  contend  for ;  that  is  to  say,  so  long  as  the  armament  was 
not  complete,  the  equipment  not  distinctively  warlike,  and  the 
ship  not  immediately  in  a  position  to  commit  hostilities,  both 
English  privateers  to  carry  on  war  on  their  own  account,  and 
ships  fitted  out  on  the  account  of  foreign  Governments,  would 
be  in  the  same  situation.  I  suppose,  also,  their  argument  would 
go  to  this  length,  that  the  Confederates  might  if  they  pleased  buy 
up  a  large  ship-*builder'B  yard  in  this  country  and  establish  a 
dockyard  there  of  their  own  and  make  ships  upon  any  scale,  pro- 
vided they  did  not  bring  them  into  that  state  of  distinctively 
warlike  equipment,  which  my  learned  friend's  argument  suggests 
to  be  necessary.  The  third  construction  contended  for  is  that 
which  I  have  been  dealing  with  throughout  the  argument,  which 
I  understand  my  learned  friend  Sir  Hugh  Cairns  to  have  con- 
tended for  here  on  the  present  occasion ;  namely,  that  some  equip- 
ment of  a  distinctively  warlike  character  is  necessary.  I  have 
ahready  dealt  with  that,  and  I  will  say  no  more  upon  it.  My 
learned  firiend,  Mr.  Mellish,  indicated  a  disposition  to  depart  6rom 
that,  and  he  went  the  whole  length  of  saying,  as  I  understood 
him,  that  even  an  equipment  of  an  exclusively  warlike  character 
was  allowed,  provided  always  that  the  ship  when  it  left  British 
waters  was  not  in  a  condition  to  commence  actual  hostilities^ — 
in  other  words,  (the  argument  can  mean  nothing  less,)  that  arming 
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.ABGUMEKt.    within  the  reahn  is  necessary  aa  well  as  the  rest ;  because  the 
4^^        argument  of  my  learned  friend  seems  to  me  to  be  unintelligible, 

^  '      and  nothing  that  falls  from  him  ever  is  so,  unless  it  goes  that 

length.     I  have  dealt  with  that  also,  and  I  do  not  mean  to  repeat 
what  I  have  said. 

I  wish  to  trouble  your  Lordships  a  little  with  such  authorities 
as  we  have,  and  they  are  indeed  exclusively  from  the  United 
States ;   but,  bearing  in  mind  the  just  observations  which  fell 
from  the  Bench  yesterday  as  to  the  only  purpose  for  which  those 
authorities  could  properly  be  referred  to,  and  of  course  not  being 
for  a  moment  under  the  impression  that  they  can  be  authorities 
directly  governing  the  construction  of  an  English  statute,  yet  I 
refer  to  them  as  decisions  of  men  skilled  and  learned  in  the  law — 
always  spoken  of  with  respect  in  this  country  upon  matters 
which,  when  examined,  are  found  to  be  more  or  less  in  paH 
'  materia,  and  entitled  therefore  to  that  degree  of  weight  due  to 
the  decisions  of  such  persons,  and  which  they  have  often  1*6061  ved 
from  the  Bench  here.     Before,  however,  I  refer  to  any  of  those 
decisions,  your  Lordships  will  permit  me  to  give  you  an  example 
and  illustration,  perhaps  it  may  be  no  more,  but  at  all  events  a 
useful  example,  coming  from  a  source  of  considerable  authority,  as 
to  what  may  be  included  within  the  meaning  of  the  word  *'  equip- 
ment," viz.  from  the  treaty  between   Great  Britain  and    the 
United  States  of  1794.     In  the  18th  article  of  that  treaty  there 
is  a  convention  between  the  two  countries  as  to  what  between 
them  shall  for  the  future  be  considered  to  be  contraband  of  war. 
Of  course  there  are  mentioned  arms  and  everything  of  that 
description  and  all  implements  of  war,  as  sUso  timber  for  ship 
building,  tar  or  rosin,  copper  in  sheets,  sails,  hemp,  and  cordage, 
"  and  generally  whatever  may  serve  directly  to  the  equipment  of 
"  vessels,  tmwrought  iron  and  fir  planks  only  excepted."     Now, 
that  observation  may  not  be  entitled  perhaps  to  very  great  weight, 
but  I  think  it  is  entitled  to  some,  that  fir  planks  would  enter  into 
the  structure  of  the  ship,  and  they  are  spoken  of  as  things  serving 
directly  to  the  eqidpment  of  vessels ;  serving  as  an  example  of 
the  use  of  the  word  *'  equip,"  which  may  comprehend  things  that 
6nter  into  the  structure,   whether  it   comprehends   the   entire 
structure    or    not.     In    this    case    I    should    think    it   would 
be  applicable  to  such  things  as  the  bulwarks  and  other  thinga 
And  your  Lordships   will  recollect  one  or  two  cases  in  Bee's 
Reports  which  my  learned  friend  Sir  Hugh  Cairns  mentioned, 
which  appear  to  me   to  show   that  such  a  view  has  always 
been  taken  in  the   United   States  upon    the  construction  of 
their  statute.     There  is  the    case    of   the    ship     "Mermaid," 
in   Bee's   Reports,  page   69,   the  British    Consul    against    the 
"Mermaid."     It   was,   like   all  those  American  cases,   a    case 
of  restitution  of  prize  on  the  ground  that  the  ship  which 
took  the  prize  had  been  fitted  out  or  had  her  force  augmented 
within  the  United  States  tmlawfully  and  in  violation  of  their 
neutrality  laws.     At  page  70,  we  have  this  statement:   "The 
"  second  ground  of  libel  is^  that  she,"  that  is  the  captured  vessel, 
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"  was  fitted  for  war  in  Charlestown."     This  is  the  judgment  of  Aroumekt. 
the  Conrt,  which  I  am  reading  from,  "  From  the  evidence  as  well      aZ^ 

"  as  from  the  acknowledgment  of  the  party  there  cannot  be  a        ' 

''  doubt  that  this  vessel  underwent  a  material  alteration  previously 
*'  to  the  change  of  ownership.  Her  quarter  deck  was  taken  away, 
"  all  decayed  timbers  and  planks  repaired,  her  ports  opened, 
'*  and  other  work  done.  By  whom,  then,  at  what  time,  and  with 
"  what  intent  those  alterations  were  made,  and  under  what  pe- 
''  nalty,  are  all  material  questions  upon  the  determination  of  which 
•*  the  cause  must  turn.''  Well,  my  Lords,  if  those  were  not  works 
coming  within  the  description  of  the  prohibited  things,  fitting  out 
and  so  forth,  I  apprehend  they  would  not  have  been  material 
questions.  The  Court,  examining  those  questions,  found,  as  a 
matter  of  fact,  that  all  this  was  done  when  the  ship  was  American 
property,  before  the  change  of  ownership,  and  when  there 
was  no  contemplation  of  any  breach  of  the  law ;  and  in  fact 
the  case  resolved  itself  merely  into  the  question,  whether,  the 
ship  having  been  brought  into  the  condition  in  which  she  was, 
lawfully,  and  not  for  the  prohibited  purpose,  and  in  fact  before 
the  Act  of  Congress  had  passed,  whether  the  American  owner 
was  to  have  his  property  laid  up  and  rendered  useless,  because 
she  had  been  preparing  for  war,  between  his  own  country  and 
Great  Britain,  at  a  time  when  it  was  not  merely  lawful  but 
laudable  ?  It  was  held,  that  it  having  been  done  with  that  laud- 
able intent,  for  the  defence  of  his  own  country  in  time  of  war, 
he  was  warranted  in  selling  lier  afterwards,  and  that  such  a 
sale  was  lawful ;  but  the  Court  obviously  considered  that  if  those 
things  had  been  done  afterwards,  and  in  order  to  prepare  her  for 
employment  in  the  service  of  another  belligerent,  that  might 
have  been  a  sufficient  ground  for  the  condemnation  of  the  ship. 

The  other  case  of  the  ship  "  Brothers,"  mentioned  by  my 
learned  friend.  Sir  Hugh  Cairns,  to  your  Lordships,  and  which 
follows  the  '^  Mermaid,"  almost  immediately  in  the  same 
book  at  page  76,  will,  I  think,  tend  to  illustrate  the  same 
principle.  That  was  a  case  of  augmentation  of  force.  The 
ship  was  already  a  complete  privateer  when  she  first  arrived 
in  the  country,  and  it  was  held  to  be,  therefore,  only  a  case  under 
the  section  which  related  to  augmentation  of  force ;  that  was,  an 
addition  of  equipment  solely  for  purposes  of  war ;  that  was  the 
language  of  the  statute.  The  ship,  according  to  the  evidence, 
being  an  armed  vessel  when  she  arrived,  and  being  repaired,  two 
new  ports  were  said  to  have  been  cut  in  her,  and  the  Court  ex- 
amined that,  obviously,  upon  the  supposition  that  if  two  new 
ports  had  been  only  cut  in  the  ship,  in  order  to  give  her  increased 
power  for  war,  by  the  cutting  of  those  ports  the  case  would  have 
been  brought  within  the  Act.  But,  upon  examining  the  evidence, 
it  is  found  that,  upon  the  result  of  it,  all  that  was  made  out  was, 
that  two  of  the  ports  in  the  waist  were  altered  ;  and  the  Court 
says  this  would  not  amount  to  any  additional  equipment,  nor 
could  it  be  considered  a  breach  of  neutrality,  their  Act  only  dealing 
with  such  alterations  as  augmented  the  warlike  force :  and  in  the 
8341.  A  A 
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Aboumbkt.  opinion  of  the  Court,  as  a  matter  of  fact,  these  were  not  two  new 
~T" .  ports  cut  de  novo,  but  a  mere  alteration  not  augmenting  the  force. 
^'  These  two  instances  seem  to  show  the  view  ajs  being  dearly  en- 
tertained, that  changes  of  that  sort,  though  affecting  the  structure 
of  the  vessel,  nevertheless  would  be  within  the  meaning  of  the 
terms  "equipment"  and  "fitting  out"  in  the  interpretation  of 
that  Act. 

There  is  another  case  which  wajs  mentioned  by  my  learned 
friend.  Sir  Hugh  Cairns,  in  which  I  observe  that  practically  much 
the  same  view  was  taken  and  acted  upon ;  although  there  seems  to 
have  been  no  judicial  decision  on  the  point  It  is  the  case  of  the 
United  States  and  Guinet,  in  Wharton's  State  Trials,  at  page  95. 
It  appeared  that  a  ship  having  come  into  port  with  a  certain 
amount  of  armament,  and  a  certain  number  of  port-holes,  ten,  I 
think,  on  each  side,  at  the  time  of  her  arrival,  and  with  four  guns 
and  two  swivels,  after  she  came  into  port  she  was  put  into  the  hands 
of  a  ship  carpenter  to  repair,  and  '*  the  ship  carpenter  declared 
"  that  he  would  open  the  number  of  ports  (20),  which  were  pierced 
"  when  she  came  into  port ;  there  were  20  pierced,  but  only  four 
"  actually  open.  The  ship  carpenter  declared  that  he  would 
"  only  open  the  number  of  ports  (20),  which  were  pierced  when 
"  she  came  into  port,  and  in  all  other  respects  fit  her  for  a 
"  merchant  ship;'*  "the  twenty  ports  being  opened,  and  the 
"  other  repairs  of  the  vessel  proceeding  rapidly,  the  Government 
'*  instituted  an  inquiry  into  the  subject,  in  order  to  ascertain  the 
"  nature  and  design  of  her  equipments.  On  examination,  the 
"  Master  Warden  found  the  vessel  in  great  forwardness;  her 
"  20  ports  open,  her  upper  deck  changed,  &a,  and  four  iron  guns 
"  on  carriages  with  two  swivels,  were  lying  on  the  adjoining 
"  wharf."  She  had  mounted,  when  she  came  in,  those  four  guns 
and  two  swivels.  "  He  therefore  desired  the  carpenter  to  desist 
"  from  working  any  further  on  the  vessel,  and  made  a  report  on 
"  the  subject  to  the  Secretary  at  War,  who  directed  that  all  the 
"  recent  equipments  of  a  warlike  nature  should  be  dismantled, 
"  and  the  vessel  restored  to  the  state  in  which  she  was  when 
"  she  arrived.  The  Master  Warden  accordingly  caused  the 
"  portholes  to  be  shut  up,  and  even  refused  to  allow  any 
"  ring  bolts  to  be  fixed  in  the  vessel  A  few  days  before 
"  she  left  the  port  a  witness  said  he  saw  four  guns  in  her 
"  hatchway ;  the  carpenter  who  repaired  her  said  she  carried 
"  with  her  from  the  wharf  the  four  guns  and  two  swivels  that 
"  she  had  brought  in,  and  according  to  the  Custom  House  entry, 
"  she  sailed  from  that  city  in  ballast,  having  nothing  in  her  hold 
"  but  provisions,  water  casks,  and  wood  for  the  ship's  use.**  She 
had  been  a  merchant  vessel  when  she  came  in,  and  what  was  done 
to  her  was  done  with  the  purpose  of  adapting  her  to  war.  You 
see  that  the  port-holes  were  ordered  to  be  shut  up,  the  ring  bolts 
were  not  permitted  to  be  fixed,  and  then  afterwards,  when  she  was 
at  Wilmington,  because  a  few  additional  guns  had  been  put  on 
board,  it  was  held  that  there  was  a  fitting  out  and  arming,  and  the 
person  who  had  acted  as  interpreter  was  convicted.     It  does  not 
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go  very  far,  because  it  may  be  that  the  taking  of  additional  guns    Abguhxkt. 
on  board  was  enough  to  justify  a  conviction  of  itself.     But  I        rr~ 

think  the  facts  I  have  read  will  tend  to  show  what  was  the       * !^' 

understanding  which  was  always  acted  upon  by  the  Government 
of  the  United  States,  with  respect  to  the  meaning  of  the  words 
"  fitting  out,"  and  **  equipment" 

Then,  my  Lords,  there  is  the  case  of  "The  lAited  States  and 
''  Quincy,"  reported  in  the  6th  Peters,  which  has  been  already 
mentioned  to  you.  That  case  seems  to  me  to  rule  directly  and 
distinctly  the  very  point  which  we  have  been  arguing  and  dis- 
cussing. I  am  sure  your  Lordships  must  recollect  the  case. 
Besides  being  reported  in  the  6th  Peters,  it  is  also  printed  in  the 
Appendix  to  the  Report  of  the  Trial  in  this  case.  It  arose  upon 
an  indictment  against  the  defendant  for  a  misdemeanor  created 
by  the  American  Act.  He  was  not  indicted  as  the  principal,  he 
was  indicted  as  being  "  knowingly  concerned  in  fitting  out/' 
And  yonr  Lordships  will  recollect  that  there  was  that  passage  in 
the  judgment  which  has  been  referred  to,  as  to  the  disjunctive 
occurring  in  that  part  of  the  definition  of  the  offence,  when  the 
conjunctive  occurs  elsewhere. 

Your  Lordship  has  suggested  an  interpretation  of  that  which 
in  itself  would  be  a  perfectly  sound  one,  but  which  I  do  not  think 
is  reconcileable  with  the  decision  asVeported  in  the  book ;  I  mean 
that  if  fitting  out  and  arming  conjunctively,  constituted  the  prin- 
dpaJ  offence,  a  man  who  assisted  in  any  part  of  that  principal 
offence,  whether  it  were  in  arming  or  fitting  out,  would  be  justly 
chargeable  as  an  accessory  to  it.  Every  one  must  see  the  reason- 
ableness of  that  view  ;  but  in  point  of  fact  the  decision  did  not 
proceed  upon  that  grotmd ;  it  proceeded  upon  this  ground,  that  each 
offence  is  distinct  and  substantive,  that  it  is  not  to  be  regarded  as 
a  case  of  principal  and  accessory,  and  that  since  the  United 
States  had  chosen  in  their  legislation  to  say  a  man  shall 
not  assist  in  fitting  out  or  arming,  whatever  difficulties  there 
might  have  been  in  dealing  with  a  conjunctive,  as  to  which 
the  Judge  seems  to  have  felt  doubt,  in  the  indictment  of  a 
principal  offender,  those  difficulties  did  not  arise  upon  that  class 
of  cases.  Of  course,  my  Lords,  I  am  not  going  to  argue  before 
your  Lordships  a  point  so  irrelevant  to  the  present  discussion  as 
the  question,  whether  in  that  respect  the  United  States  Court 
gave  a  judgment  which  your  Lordships  would  be  likely  to  follow 
m  a  similar  case  or  not ;  because  we  should  never  forget  that  our 
statute  does  not  raise  that  difficulty.  We  have  the  disjunctive 
throughout.  I  think  the  true  conclusion  to  arrive  at  is,  that, 
rightly  or  wrongly,  the  learned  Judge  thought  the  copula  *'  and  " 
might  be  construed  as  if  it  were  a  disjunctive  throughout  the 
whole  of  that  Act.  Whether  I  am  right  in  that  supposition  I 
cannot  tell. 

But  what  was  it  that  was  specifically  determined  as  the  main 
point  in  that  case  ?  It  seems  to  me  that  it  is  a  determination 
directly  in  favour  of  the  view  which  we  take  of  the  effect  of 
similar  words  in  our  Act,  which  does  not  present  the  difficulties 
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Argument,    which  that  Act  did.     Observe  what  was  the  evidence  in  the  first 
r^        place.     My  learned  friend,  Sir  Hugh  Cairns,  referred  to  it  to 

^'      suggest  an  interpretation,   which    1   will    presently  show    is 

utterly  untenable,   of  the  judgment.    The  evidence  was  this. 
"  Evidence  was  given  of  the  repairing  and  fitting  out  of  the 
*'  schooner  *  Bolivar,'  in  the  port  of  lEtaJtimore,  in  1827.     That 
"  she  was  originally  a  Maryland  pilot  boat,  of  60  or  70  tons. 
"  The  work  was  done  at  the  request  of  Henry  Armstrong  and 
''  of  the  defendant,  who  superintended  the  same;  that  she  was 
"  fitted  with  sails  and  masts  larger  than  those  required  for  a 
''  merchant  vessel,  and  was  altered  in  a  manner  to  suit  her 
'*  carrying  passengers,  and  with  a  port  for  a  gun."    That  was 
what  you  may  describe  as  a  structural  alteration.     Then   it 
appeared  that  she  sailed  for  St.  Thomas,  having  on  board  provi- 
sions, 32  water  casks,  1  gun  carriage  and  slide,  a  box  of  muskets^ 
and  13  kegs  of  gunpowder,  and  a  bond  was  given  not  to  commit 
hostilities.     My  learned  friend  referred  to  that,  and  said  the  gun 
carriage  and  slide,  and  the  13  kegs  of  gunpowder,  and  the  box  of 
muskets,  might  have  been  regarded  as  an  arming  of  the  ship ;  to 
which  my  answer  is,  that  whether  it  might  have  been  so  regarded 
or  not,  the  point  of  law  ruled  in  that  case  did  not  turn  upon 
those  facts,   but  excluded  them,  because  your  Lordships  will 
observe  that  this  was  the  point  of  law,  and  the  way  it  arose.     It 
seems  to  be  the  practice  of  the  American  courts  to  enable  points 
not  merely  to  be  determined  at  the  trial  subject  to  subsequent 
consideration,  but  to  be  sent  while  the  trial  is  going  on,  (the 
trial  I  suppose  being  adjourned,)  by  way  of  a  case  or  reference, 
to  the  superior  courts  for  their  direction.     And  in  that  case  the 
defendant    moved   the    Circuit    Court   for   their    opinion  and 
direction  to   the  jury  upon  four  points,    which   are   expressly 
mentioned  in  the  report.     The  District  Attorney  of  the  United 
States,  on  the  other  hand,  also  moved  for  four  directions  to  be 
given  according  to  his  view,  and  the  Court  determined  between 
them.      This   is   the  material  point,  what  were  the  directions 
which  the  Court  said  ought  not  to  be  given,  and  what  were  the 
directions  which  the  Court  said  ought  to  be  given  ?     The  first 
direction  moved  for  by  the  Defendant,  which  the  Court  rejected, 
was  in  these  terms,   "  The  Defendant  moved  the  Circuit  Court 
"  for  their  opinion,  and  direction  to  the  jury,  that  if  the  jury 
"  believe  that  when  the  '  Bolivar  *  left  Baltimore,  and  when  she 
"  arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore 
"  to  St.  Thomas,  she  was  not  armed  or  at  ail  prepared  for  war, 
"  or  in  a  condition  to  commit  hostilities ;  the  verdict  must  be 
"  for  the  traverser."    The  Court  said  that  that  direction  was  not 
to  be  given ;  in  other  words,  that  it  would  not  be  a  correct 
statement  of  the  law  upon  their   Act,  that  if  the  jury  be- 
lieved that  the  ship  was  not  armed,    and  that   she   was  not 
prepared  for   war,   or   in    a  condition    to   commit    hostilities, 
it  would   not  be   correct   to  say  that  that  entitled  the  De- 
fendant,  even   upon  an  indictment  for  a  misdemeanor,  to  an 
acquittal.     Now,  what  was  demanded  by  the  District  Attorney 
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of  the  United  States?  ** First,  that  if  the  jury  find  from  the    Akoumbmt. 
"  evidence  that  the  traverser  was  within  the  district  of  Mai-y-      4^^^" 

"  land,  knowingly  concerned  in  the  fitting  out  of  the  privateer        !^* 

"  '  BoUvar,'  with  the  intention  that  the  said  vessel  should  be 
"  employed  in  the  service  of  the  united  provinces  of  Rio  de  La 
"  Plata  to  commit  hostilities,  or  to  cruize  and  to  commit  hostili- 
"  ties  against  the  subjects  of  the  Emperor  of  Brazil,  then  the 
"  traverser  has  been  guilty  of  a  violation  of  the  third  section  of 
"  the  Act  of  Congress,  although  the  jury  should  further  find 
"  that  the  equipments  of  the  said  privateer  were  not  com- 
*'  plete  within  the  United  States,  and  that  the  cruize  did  not 
^  actua^lly  commence  untU  men  were  recruited  and  further 
"  equipments  were  made  at  the  island  of  St.  Thomas  in  the  West 
"  Indies,  and  should  further  find  that  the  '  Bolivar '  on  her  way 
"  from  Baltimore  to  St.  Thomas'  had  no  large  gun,  no  fliots,  nor 
"  any  cannon  or  musket  balls,  and  that  the  muskets  and  sabres 
"  were  during  the  voyage  nailed  up  in  boxes."  The  Court  found 
that  this  direction  ought  to  be  given;  and  there  was  a  long 
ailment  with  which  I  am  not  going  to  trofuble  your  Lord- 
shipa  But,  at  page  445  in  the  6th  Peters,  the  Court  said 
"  This  varied  phraseology  in  the  law  was  probably  employed 
"  with  the  view  to  embrace  all  persons,  of  every  description,  who 
*'  might  be  engaged  directly  or  indirectly  in  preparing  vessels 
**  with  intent  that  they  should  be  employed  in  committing  hosti- 
"  lities  against  any  power  with  whom  the  United  States  wei*e  at 
"  peace."  And  shortly  afterwards,  "We  are  accordingly  of 
"  opinion  that  it  is  not  necessary  that  the  jury  should  believe  or 
"  find  the  '  Bolivar,'  when  she  left  Baltimore,  and  when  she 
*'  arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore 
"  to  St.  Thomas  was  armed,  or  in  a  condition  to  commit  hostili- 
"  ties  in  order  to  find  the  defendant  guilty  of  the  offence  charged 
"  in  the  indictment."  That  appears  to  me  to  be  a  direct 
findings  supposing  their  Act  wfw  m  pari  materia  with  ours, 
against  the  argument  which  has  been  addressed  to  your  Lord- 
ships by  my  learned  friend.  Then  they  go  on  to  say  that  other 
instructions  ought  to  be  given.  "  The  first  instraction,  therefore, 
"  prayed  on  the  part  of  the  defendants  must  be  denied  and  that 
"  on  the  part  of  the  United  States  given ;"  and  other  instructions 
are  given  as  to  whether  the  intent  must  be  a  fixed  intent  or  one 
contingent  and  uncertain,  which  was  determined  in  the  defendant's 
favour. 

There  is  another  case  which  I  will  ask  your  Lordships  to  allow 
me  to  refer  to,  not  upon  the  same  statute,  but,  I  think,  involving 
similar  principles  of  construction.  The  American  statute  to 
which  I  am  now  going  to  refer,  upon  which  this  question  arose, 
is  chapter  91  of  the  Acts  of  1818  ;  it  is  dated  the  20th  April  1818  ; 
and  in  the  collection  of  public  statutes  at  large  of  the  United 
States,  edited  by  Mr.  Peters,  volume  2,  at  page  450,  your 
Lordships  will  find  that  statute  ;  it  is  one  of  their  Slave  Trade 
Acts. 

Mr,  Baron  Bramwdl. — ^AUpw  me  to  ask  with  respect  to  that 
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ARoumsT.    case  of  Quincy,  it  has  been  very  much  relied  upon,  but  it  seems 
r^        to  me  a  little  inconsistent  with  an  opinion  of  your  own  as  I  under- 

^'      stand.    Do  I  rightly  understand  you  to  say  that  upon  our  statute 

it  must  be  conceded  that  there  cannot  be  one  offence  committed 
by  the  subordinate,  the  assistor,  imless  there  is  a  principal  com- 
mitting the  offence  which  this  statute  forbids  him  to  commit  ?  I 
have  understood  you  to  say  that  unless  an  offence  has  been  com- 
mitted by  a  principal  within  the  Act  of  Parliament,  nobody  can 
be  guilty  of  assisting  within  the  Act. 

Mr.  Attorney  Oerveral. — I  think  certainly  that  unless  some- 
thing is  done,  or  intendeil  to  be  done,  within  the  realm,  which,  if 
committed,  would  come  within  the  words  equipping,  furnishing, 
fitting  out,  and  so  on,  nobody  can  be  assisting  in  doing  it 

Mr.  Baron  Bramwdl. — But  you  see  Justice  Thompson,  who 
gave  the  judgment  in  this  case,  seems  to  think  differently. 

Mr.  Attorney  General. — It  is  so ;  I  quite  agree  to  that.  I  am 
very  far  from  saying  that  my  opinion  is  necessarily  right.  I  do 
not  wish,  in  the  position  in  which  I  stand,  for  the  argument's 
sake  merely,  to  dissemble  my  opinion ;  that  is  the  opinion  I  have 
formed,  upon  the  English  statute. 

Mr.Baron  Bramwell.  — I  think  that  is  a  very  important  matter ; 
because  the  case  of  the  United  States  against  Quincy  has  been 
often  referred  to  ;  I  do  not  mean  in  Court,  but  elsewhere.  And  we 
cannot  disguise  from  ourselves  the  importance  of  appearing  to 
neglect  that  authority.  It  has  been  referred  to  as  an  important 
authority  and  as  satisfactory.  I  confess  that,  to  my  mind,  it  is  a 
very  unsatisfactory  case.  It  seems  to  me  that  the  reasons  given 
by  the  learned  Judge  for  his  opinion,  are  very*insufficient  indeed. 
He  says,  if  the  objection  were  well  founded,  it  ought  to  state  that 
the  defendant  was  concerned  in  fitting  out,  the  **  Bolivar  "  being 
a  vessel  fitted  out  and  armed.  He  then  goes  on, "  It  is  sufficient  if  the 
"  indictment  charges  the  offence  in  the  words  of  the  Act"  That  has 
been  tried  over  and  over  again  in  cases  where  the  words  of  an  Act 
which  have  been  put  into  the  indictment  have  been  found  to  contain 
a  different  meaning  from  that  which  they  do  when  read  in  the  Act 
with  aU  the  surrounding  words — that  is  one  bad  reason.  Another 
is,  that  the  objection  of  the  defendant  was  not  that  the  indictment 
ought  to  have  said  that  the  "  Bolivar"  was  a  vessel  fittiCd  out  and 
armed  ;  but  the  objection  was  this  :  That  the  "  Bolivar,"  being  a 
vessel  intended  to  be  fitted  out  or  armed,  or  which  certain  persons 
were  intending  to  fit  out  or  arm,  he,  the  defendant,  assisted.  He 
does  not  say,  I  cannot  be  guilty  of  assisting  unless  the  vessel 
was  actually  fitted  out  or  armed ;  but  what  he  said  was,  I  cannot 
be  guilty  of  assisting  in  either  of  two  acts,  both  of  which  are 
necessary  to  an  offence,  unless  both  of  those  acts  were  contem- 
plated by  the  parties  whom  I  was  assisting.  I  own  I  think  this 
judgment  is  a  very  unsatisfactory  one. 

Mr.  Attorney  General. — I  confess  I  think  it  open  to  the 
particular  criticism  which  your  Lordship  has  just  made  upon 
that  part  of  it ;  but  I  do  not  think  that  need  necessarily  affect 
the  principles  laid  down  in  the  remaining  part  of  the  judgment. 
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Mr.  Baron  Bramwell — No,  truly  as  you  say,  what  they  held    Abgumemt. 
in  that  case  was  practically  this,  for  inasmuch  as  they  had  the      aZ^^ 

evidence  before  them,  I  take  it  that  it  may  be  said  that  they        !^* 

practically  held  that  the  case  would  be  within  the  statute, 
although  the  vessel  was  not  in  a  belligerent  condition,  or  in  a 
condition  to  commit  hostilities  at  the  time  of  her  leaving  the  port. 

Mr,  Attoimey  General  ^Ye&,  my  Lord,  I  refer  to  it  for  that 
only,  not  dissembling  from  myself  that  the  authority  of  the  case  is 
liable  to  the  deduction  his  Lordship  has  spoken  of ;  that  another 
point  was  ruled  in  it  which  I  should  not  be  prepared  to  insist 
upon  it  as  actually  ruling  any  similar  case  here.  The  reasons  for 
that  ruling  may  not  seem  to  be  entirely  satisfactory. 

Lord  Chief  BaroUy — You  mean  with  respect  to  the  fixed  in- 
tention ? 

Mr.  Attorney  General — No,  my  Lord.  I  mean  with  regard 
to  the  accessory  and  the  principal,  if  those  terms  may  be  used  ; 
remembering  that,  in  another  sense,  every  offender  under  the 
Act  is  a  principal.  It  seems  to  me  that  you  may  divide  the  points 
determined  in  that  case  into  three.  First  of  all,  a  point  of  form, — 
not  of  form  ultimately,  but  a  very  substantial  one, — the  question 
whether  there  must  be  an  intention  to  fit  out  and  arm  the  ship 
within  the  jurisdiction  in  order  to  bring  in  a  person  as  accessory 
under  the  clause ;  and  it  was  ruled  there  that  it  was  not  necessary 
that  it  should  be  so,  because,  even  supposing  both  acts  must  concur 
in  the  principal,  either  would  do  in  the  accessory  ;  not  according 
to  the  view  which  your  Lordship  has  suggested,  which  would  be 
intelligible,  but  according  to  another  view  which  is  not  to  my 
mind,  any  more  than  it  is  to  your  Lordship's,  entirely  satisfactory. 
•  Lord  Chief  Baron, — I  am  glad  to  hear  you  say  that,  because  if 
one  knew  the  decision  without  the  reasons  for  it,  it  might  be  of 
more  authority  than  it  is  now ;  and  I  confess,  accompanied  with 
those  decisions,  it  makes  me  feel  very  much  doubt  of  its  value, 
although  we  must  no  doubt  take  it  as  of  some  value.  There  was 
a  case  to  go  to  the  jury,  although  that  which  was  intended  and 
attempted  to  be  done  was  something  short  of  putting  the  vessel 
into  a  warlike  condition  at  the  time. 

Mr,  Attorney  Oensral, — The  decision  upon  the  point  for  which 
we  refer  to  it  may,  as  it  seems  to  me,  be  kept  separate  from  the 
rest,  subject  to  the  observation,  that  if  there  was  any  point  not 
correctly  ruled  in  the  case,  it,  in  some  degree,  detracts  from  the 
aothority ;  but  on  this  branch  of  the  clause  they  said  in  substance 
"  We  are  entitled  to  read  it  just  as  if  the  word  'or  *  were  used 
"  instead  of  *  and' "  throughout,  and  for  that  purpose  I  refer  to 
it.  I  do  not  think  there  is  anything  to  impeach  it  for  our  pur- 
pose more  than  this,  that  any  points  which  were  incorrectly 
decided  may  in  some  degree  detract  from  its  general  authority. 
I  will  ask  your  Lordships,  also,  to  bear  in  mind  that  this  case 
contains  traces  of  what  is  always  an  unsatisfactory  proceeding  on 
the  part  of  a  Court,  an  avoidance  of  part  of  the  question ;  because 
it  18  not  at  all  clear  that  the  Court  were  prepared  to  agree  that 
the  word  ^  and  '^  was  to  be  construed  in  that  sense,  which  seems 
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Abodment.  to  be  its  more  natural  one  in  the  American  Act,  requiring  the 
TTT  concurrence  both  of  fitting  out  and  arming  in  every  caae  for  the 
^'     principal  offence. 

Then  observe,  these  are  the  remarks  made  by  the  Court  upon 
that  subject  at  page  464.  *'  On  the  part  of  the  defendant  it  is 
''  contended  that  the  vessel  must  be  fitted  out  a/nd  armed,  if 
''  not  complete,  so  far  at  least  as  to  be  prepared  for  war,  or  in 
^'  a  condition  to  commit  hostilities.  We  do  not  think  this  is 
''  the  true  construction  of  the  Act.  It  has  been  argued  that 
**  although  the  offence  created  by  the  Act  is  a  misdemeanor,  and 
*'  there  cannot  legally  speaking  be  principal  and  accessory, 
''  yet  the  Act  evidently  contemplates  two  distinct  classes  of 
"  offenders, — the  principal  actors  who  are  directly  engaged  in 
**  preparing  the  vessel,  and  another  class  who,  though  not  the 
*'  chief  actors,  are  in  some  way  concerned  in  the  preparation. 
**  The  Act  in  this  respect  may  not  be  drawn  with  very  great 
"  perspicuity,  but  should  the  view  taken  of  it  by  the  de- 
'*  fendant's  counsel  be  deemed  correct  (which,  however,  we  do 
"  not  admit)  it  is  not  perceived  how  it  can  affect  the  present 
"  case."  The  Court  seems,  therefore,  to  have  thought  that 
although  the  letter  of  the  Act  might  seem  to  favour  tliat  view, 
and  to  require  that  you  should  have  the  arming  in  every  case, 
as  well  as  the  fitting  out,  it  had  not  been  so  understood  and 
acted  upon.  That  if  it  were  necessary  to  decide  tliat,  they  might 
have  found  the  means  of  deciding  that  otherwise  :  but  they  pass 
on  and  say,  that  is  not  necessary,  because  the  other  clause  is 
disjunctive.  I  submit  to  your  Lordships  that  nevertheless  upon 
the  other  point  the  case  may  well  stand  as  a  good  authority 
notwithstanding  that. 

I  now  ask  your  Lordships  to  allow  me  to  mention  the  other 
authority.  It  is  not  upon  the  same  Act,  but  is  upon  one  of  the 
American  Slave  Trade  Acts,  to  which  I  think  I  gave  your  Lord* 
ships  a  reference. 

Mr.  Baron  £ramweU.—ARow  me  further  to  put  thia  It  has 
been  said  that  this  case  is  an  authority  in  point  in  the  present  case, 
that  it  is  entirely  satisfactory,  and  that  it  is  owing  to  something 
like  bad  faith  that  it  has  not  been  properly  cited  and  relied  upon. 

Mr.  Attorney  General. — I  should  be  very  sorry  to  say  that. 

Mr.  Baron  BramwelL — You  do  not  say  so,  Mr.  Attorney. 

Mr.  Attorney  General. — No,  but  I  think  your  Lordships  must 
be  very  well  aware  in  this  country  of  the  existence  of  numerous 
cases,  in  which  the  doctrine  which  has  been  laid  down  upon  a 
certain  subject  has  stood  perfectly  well,  although  other  points 
determined  in  the  same  case  are  not  so  supported;  and  if 
I  may  venture  to  say  so,  it  seems  to  me  that  the  Court  were 
in  so  great  a  hurry  to  travel  there  to  what  they  thought  the 
substantial  question,  that  they  do  not  go  by  quite  a  satisfactory 
road  in  that  journey,  that  is  alL  I  was  going  to  refer  to  the 
other  book  which  I  mentioned,  a  case  which  arose  upon  one  of 
the  American  Slave  Trade  Acts.  The  Act  contains  large  words. 
It  prohibited  under  penalties,  including  the  condemnation  of  the 
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vessel,  any  *'  citizen  or  citizens  of  the  United  States,  or  any  other    Abgi«kkt. 
"  peiBon  or  persons/'  from  doing  these  things ;  no  such  person  *  *  shall        TT" 

"  for  himself,  themselves,  or  any  other  person  or  persons  whatso-        *^' 

"  ever,  either  as  master,  factor,  or  owner,  build,  fit,"  I  rather 
think  the  word  "out"  has  slipped  out  there,  for  I  find  it  every- 
where else  '*  fit  out,  equip,  load,  or  otherwise  prepare  any  ship  or 
"  vessel  in  any  port  or  place  within  the  jurisdiction  of  the  United 
**  States,  nor  cause  any  such  ship  or  vessel  to  sail  from  any  port 
*'  or  place  whatsoever  within  the  jurisdiction  of  the  same,  for  the 
''  purpose  of  procuring  any  negro,  mulatto,  or  person  of  colour 
"  from  any  foreign  kingdom,  place,  or  country,  to  be  transported 
*"  to  any  port  or  place  whatsoever,  to  be  held,  sold,  or  otherwise 
"  disposed  of  as  slaves,  or  to  be  held  to  service  or  labour ;  and 
"  that  if  any  ship  or  vessel  shall  be  so  built,  fitted  out,  equipped, 
"  laden,  or  otherwise  prepared  for  the  pm-pose  aforesaid,  every 
"  such  ship  or  vessel,  her  tackle,  apparel,  furniture,  and  lading 
"  shall  be  forfeited."  Now,  take  the  word  fit  out ;  a  sliip  was  not 
to  be  fitted  out  for  the  purpose  of  procuring  negroes  to  be  trans- 
ported and  sold  as  slaves.  An  indictment  was  framed  upon  that 
Act,  and  a  case  upon  it  is  reported  in  the  12th  Wheaton's  Su- 
preme Courts  Reports,  at  page  460 ;  the  United  States  v.  Gooding. 
The  indictment  was  fi^tmed  upon  that  Act,  the  firat  count  of  which 
charged  fitting  out  alone ;  that  Gooding,  being  a  citizen,  and 
so  forth,  did  on  a  particular  day  *'  fit  out  for  himself  as  owner 
"  in  the  port  of  Baltimore,  within  the  jurisdiction  of  the  United 
"  States,  a  certain  vessel  called  the  *  General  Winder,'  with 
''  intent  to  employ  the  said  vessel  in  procuring  negroes  from 
^*  the  continent  of  Africa  to  be  transported  to  Cuba,  contrary 
*'  to  the  true  intent  and  meaning  of  the  Act''  There  were 
other  questions  with  which  I  need  not  trouble  your  Lordships. 
A  question  arose  upon  that  count,  which  charged  him  with 
fitting  out,  only,  this  schooner  with  intent  to  procure  negroes,  &a 
Instructions  were  given,  or  rather  were  asked  for,  of  which  the 
third,  mentioned  at  page  466,  was  this :  It  was  demanded  by 
the  defendants,  they  moved  the  Court  for  its  opinion  upon  those 
points.  The  third  instruction  was  this,  ''  That  the  first  count 
*'  charges  a  fitting  out  in  the  port  of  Baltimore,  which,  according 
*^  to  the  true  legal  interpretation  of  the  words  in  an  indictment, 
"  means  a  complete  equipment,  and  that  evidence  of  a  partial 
"  preparation  here,  and  a  further  equipment  at  St.  Thomas  will 
"  not  support  the  charge  contained  in  the  coimt."  Then  the 
judgment  of  the  Court,  upon  that  instruction,  is  expressed  in 
these  terms  at  page  472  :  ''  The  third  instruction  turns  upon  the 
'^  point,  whether  the  fitting  out,  in  the  sense  of  the  Act  of  Con- 
**  gress,  means  a  complete  equipment,  so  that  a  partial  equipment 
'^  only  will  extract  the  case  from  the  prohibition  of  the  statute. 
**  This  objection  appears  to  us  to  proceed  from  a  mistaken  view 
*'  of  the  facts  applicable  to  the  case.  If  the  vessel  actually 
''  sailed  on  her  voyage  fix>m  Baltimore,  for  the  purpose  of  employ- 
''  ment  in  the  slave  trade,  her  fitment  was  complete  for  all  the 
''  purposes  of  the  Act.    It  is  by  no  means  necessaiy  that  every 
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Aroumekt.    "  equipment  for  a  slave  voyage  should   have  been  taken  on 
4trDaT      **  board  at  Baltimore ;  or,  indeed  that  any  equipments,  exclu- 

"  sively  applicable   to  such  a  voyage,  should  have    been  on 

*'  board.  The  presence  of  such  equipments  may  furnish  strong 
"  presumptive  proof  of  the  object  of  the  voyage,  but  they 
"  do  not  constitute  the  offence.  The  statute  punishes  the 
*'  fitting  out  of  a  vessel  with  intent  to  employ  her  in  the 
"  slave  trade,  however  innocent  the  equipment  may  be,  when 
"  designed  for  a  lawful  voyage.  It  is  the  act  combined  with  the 
'^  intent,  and  not  either  separately,  which  is  punishable.  Whether 
"  the  fitting  out  be  fully  adequate  for  the  purposes  of  a  slave 
**  voyage,  may,  as  matter  of  presumption,  be  more  or  less  con- 
"  elusive ;  but  if  the  intent  of  the  fitment  be  to  carry  on  a 
''  slave  voyage,  and  the  vessel  depart  on  the  voyage,  her  fitting 
''  out  is  complete,  so  far  as  the  parties  deem  it  necessary  for 
''  their  object,  and  the  statute  reaches  the  case.  But  we  are 
"  also  of  opinion  that  any  preparations  for  a  slave  voyage,  which 
"  clearly  manifest  or  accompany  the  illegal  intent,  even  though 
"  incomplete  and  imperfect,  and  before  the  departure  of  the 
"  vessel  from  port,  do  yet  constitute  a  fitting  out  within  the 
'^  purview  of  the  statute."  And  some  earlier  authorities  are 
referred  to.  Now,  the  principles  of  the  decision  upon  that  count 
seem  to  me  to  be  strongly  applicable  to  this  subject. 

Mr,  Baron  Channell — What  was  the  order  of  the  Court? 
Mr.  Attoi^ney  General. — They  refused  the  instruction  asked  for 
by  the  defendant     I  think  I  gave  j'our  Lordships  the  reference, 
12  Wheaton,   page   460 ;   there  were  other  counts   and  other 
(juestions  with  which  your  Lordships  need  not  be  troubled. 

Mr.  Baron  Channell. — Was  there  in  that,  as  in  the  other  case, 
an  instruction  fi-amed  by  the  prosecutor,  the  district  attorney  of 
the  United  States  ? 

Mr.  Attorney  General. — I  think  not.  At  page  479  I  find  the 
certificate  of  the  opinions  of  the  Court,  first,  with  regard  to  the 
admissibility  of  evidence  ;  then,  that  the  opinions  prayed  for  by 
the  counsel  for  the  defendants  in  the  rest  of  the  sixth  prayer, 
which  are  not  mentioned  here,  were  correct  in  law  and  ought  to 
have  been  given ;  that  the  opinions  prayed  for  upon  every  other 
prayer  were  incorrect  in  law  and  ought  to  be  refused ;  and  fourthly, 
that  certain  objections  to  the  form  and  sufiiciency  of  the  indictment 
were  not  available  at  the  time  they  were  taken.  That  seems  to 
be  the  whole.  My  Lords,  I  have  but  one  observation  to  make 
upon  the  reference  made  by  my  learned  fiiend,  Mr.  Mellish, 
yesterday,  to  the  decree  of  the  Judge  of  the  Vice- Admiralty 
Court  of  the  Bahamas  in  the  case  of  the  "  Oreto,"  There  waa 
no  evidence  whatever,  as  I  understand  it,  to  satisfy  the  Court 
that  the  ship  was  intended  for  any  but  a  mercantile  purpose,  and 
under  those  circumstances  that  which  was  relied  upon  as  the 
corpus  delicti  was  putting  on  board  a  certain  number  of  blocks 
which  it  was  alleged  were  of  a  kind  aud  number  which  could 
only  have  been  intended  for  a  belligerent  object.  That  being 
the  only  form  of  proof  by  which  the  warlike  purpose  was  to  l^ 
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established,  the  Court  of  course  examined  it,  and  finding  upon    Arovmbst. 
the  evidence,  pro  and  con,  the  master  coming  forward  to  give  his        TTT 

evidence,  that  it  was  not  proved  that  there  was  either  a  number        ^' 

or  a  kind  of  blocks  which  were  unsuitable  to  a  merchant  vessel, 
and  the  rest  of  the  evidence  being  held  to  be  consistent  with  the 
intention  to  employ  her  as  a  merchant  vessel,  the  case  simply 
failed  upon  the  evidence ;  there  was  no  evidence  of  intent  which 
would  satisfy  the  Judge,  the  particular  equipment  being  not  of  a 
character  to  be  a  proof  of  a  warlike  intent,  or  to  be  in  itself  illegal 
And  your  Lordships  will  recollect  these  circumstances ;  the  ship 
sailed  from  England  fully  equipped,  and  nothing  was  done  in  the 
Bahamas  except  putting  those  blocks  on  board ;  and  therefore  it 
would  be  a  case  of  fiimishing,  at  any  rate  of  the  lowest  degree ; 
and  it  would  require  clear  proof  of  the  illegal  intent  to  bring 
furniture,  which  was  andpitis  usus,  under  the  Act.  The  furni- 
ture was  itself  of  an  innocent  kind,  and  the  employment  of  the 
vessel  was  not  proved  to  be  intended  otherwise.  No  doubt  the 
conclusion  come  to  in  that  case,  in  such  a  state  of  evidence,  was 
unavoidable. 

I  need  not  trouble  your  Lordships  by  going  at  any  great 
length  into  the  observations  which  my  learned  friend  Sir  Hugh 
Cairns  made,  which  did  not  seem  to  me  to  indicate  any  great 
amount  of  confidence  on  hi?  part  in  his  case,  upon  the  supposed 
negative  argument  arising  from  the  fact,  that,  until  the  present 
time  there  have  been  no  prosecutions  in  this  country  under  the 
Foreign  Enlistment  Act.  We  know,  as  a  matter  of  fact,  that 
there  have  been  no  considerable  wars  ;  and  I  presume  that  when 
the  Act  was  passed,  when  the  war  with  the  South  American 
Bepublics  was  going  on,  the  passing  of  the  Act  had  the  effect  of 
detemng  the  people  of  this  country  from  doing  the  things  against 
which  it  was  directed.  As  regards  subsequent  applications  of  it, 
in  some  of  the  wars  which  have  taken  place  on  the  continent 
since  that  time,  we  have  not  been  absolutely  neutral  And,  there* 
fore,  I  do  not  think  it  has  been  yet  shown,  that  there  have  been 
cases  which  could  very  well  have  led  to  these  questions  coming 
forward. 

My  Lords,  my  learned  friend  referred  to  the  Terceira  case, 
which  was  a  case  turning  upon  the  propriety  of  our  intercepting 
out  of  our  own  dominions, — ^in  truth,  in  the  dominions  of  Donna 
Maria^  whom  they  were  intended  to  serve, — an  expedition  which 
sailed  from  Plymouth  carrying  unarmed  troops.  If  the  case  had 
assumed,  which  it  did  not,  a  legal  aspect,  I  should  still  have  said 
that  it  would  have  been  no  authority  whatever  upon  this  subject ; 
for  nobody  can  read  the  history  of  it  without  seeing  that  it  was 
dear  to  demonstration  and  beyond  doubt  that  the  Foreign  Enlist^ 
ment  Act  had  been  infringed  in  that  instance.  Those  ships  were 
used  as  transports  to  convey  a  number  of  troops  to  an  island  which 
had  been  the  subject  of  contest,  and  which  was  at  that  moment  in 
the  possession  of  Donna  Maria ;  the  other  islands  of  the  Azores 
being  in  the  possession  of  her  opponent ;  and  it  being  the  object 
of  the  war  to  recover  those  islands,     Of  course,  if  it  is  illegal  to 
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Aboumsnt.    fit  out  a  transport  for  troops,  it  does  not  matter  whether  the 
TZT        troops  carry  their  arms  with  them  or  not     And  therefore  in  the 

^'      Terceira  case,  it  was  the  starting  point  of  the  whole  question, 

tliat  there  had  been  a  direct  and  clear  violation  of  the  Foreign 
Enlistment  Act.  The  only  question  was,  whether  the  sliip,  having 
slipt  out,  the  Government  were  justified  in  pursuing  her  and  not 
permitting  her  to  land  her  troops  where  she  otherwise  would 
have  done.  That  is  a  question  with  which,  I  apprehend,  we  have 
nothing  to  do  now. 

Now,  my  Lords,  I  pass  to  the  subject  of  the  summing  up  of 
the  learned  Judge.  I  think  it  will  be  convenient  that  I  should 
refer  to  that  before  I  refer  to  the  evidence,  treating  the  question 
of  verdict  against  evidence  as  distinct  fi:om  it  afterwaixls. 

My  Lords,  the  objections  which  we  have  to  make  to  the 
direction  of  the  learned  Judge  to  the  jury  are  these,  that  his 
Lordship  did  not  explain  to  the  jury  the  meaning  of  the  Foreign 
Enlistment  Act,  except  in  a  manner  which,  if  the  interpretation 
which  we  place  upon  it  is  correct,  was  an  erroneous  way  of 
explaining  it ;  and  therefore  that  the  language  of  his  Lordship,  if 
it  does  not  bear  our  interpretation,  was  calculated  to  mislead, 
and  doubtless  did  mislead  the  jury;  and  if  it  does  bear  our 
interpretation,  it  was  a  wrong  direction  to  the  jury ;  and  that, 
under  any  circumstances,  there  was  an  absence  of  the  assistance 
which,  in  the  interpretation  of  this  Act  of  Parliament,  the  jury  ^ 
ought  to  have  received  from  the  learned  Judga 

Mr.  Baron  Bramwell — Before  going  into  the  particular  direc- 
tion of  my  Lord,  let  me  see  whether  I  rightly  understand  you  as 
to  the  principles  which  you  have  laid  down.  You  say  that  any 
equipment  with  intent  that  the  vessel  should  cruize  will  do, 
whatever  the  chai-acter  of  the  equipment  may  be,  do  you  not  ? 

Mr.  Attorney  Oeneral. — Yes,  my  Lord. 

Mr.  Baron  Brammmll. — ^Allow  me  to  ask  you,  what  are  we 
to  understand  as  the  meaning  which  you  put  upon  the  words, 
"  with  intent  that  she  shall  cruize  X  '* 

Mr,  Attorney  General. — Those  are  not  precisely  the  words, 
my  Lord ;  it  is  "  with  intent  that  she  shall  be  employed  in  the 
"  service  of  a  foreign  government  to  cruize  and  commit  hostili- 
"  tics.*'  I  cannot  help  thinking  that  the  interval  is  a  very  im- 
portant one  between  the  words  *•  with  intent"  and  "to  cruize." 
The  intent  is  to  be  that  the  ship  shall  be  so  employed  by  a 
foreign  government,  not,  I  apprehend,  that  she  shall  cruize  in- 
stantaneously. 

Mr.  Ba/ron  BraraweU. — Let  me  withdraw  my  question,  which 
was,  perhaps,  a  wrong  one,  and  put  it  correctly  ;  that  is  to  say, 
^  with  intent  or  in  order  that  such  ship  or  vessel  shall  be  em- 
"  ployed  in  the  service  of  any  foreign  prince  "  vrtth  intent  to 
cruize  and  to  commit  hostilities ;  do  I  understand  you  to  say 
that  that  would  comprehend  the  intent,  not  that  she  shall  imme- 
diately be  employed  to  cruize  or  commit  hostilities,  but  that  after 
ihe  shall  have  gone  elsewhere,  and  received  an  addition  to  her 
equipment,  she  shall  cruize  ? 
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Mr,  Attorney  General. — I  have  no  doubt,  my  Lord,  that  it   ABooMEKt. 

would  cover  that  case,  ^  rrr 

4th  Day. 

Mr,  Baron  Bramwell, — You'say  that  it  covers  that  case  as  well  ?        

Mr.  Attorney  General — Certainly,  my  Lord  ;  the  words  are 
not  that  she  shall  immediately  be  employed  and  cruize,  but  that 
she  shall  be  employed  in  the  service  of  a  foreign  prince  to  cruize 
and  commit  hostilities.  Whatever  the  foreign  prince  does  to  her 
in  the  meantime  to  make  her  better  fitted  for  that  service,  still 
she  is  ordered  by  him  with  the  intent  that  she  shall  be  equipped 
and  fitted  for  that  service,  and  she  is  furnished  by  those  who 
intend  her  for  such  employment. 

Mr,  Ba/ron  Bram/welL — It  may  be  not  an  equipment  with 
intent  that  she  shall  at  once  cruize,  but  an  equipment  with  the 
intent  that  she  shall  be  employed  and  cruize  in  the  service  of  a 
foreign  prince. 

Mr.  Attorney  General. — Yes,  my  Lord ;  and  if  any  force  is  to 
be  attributed  to  the  disjunctive  copula  which  separates  '^  arming '' 
from  the  other  words,  as  it  is  evident  that  she  could  not  cruize 
till  she  was  armed ;  she  might  offend  against  the  Act  in  other 
respects,  although  she  would  not  be  in  a  condition  to  do 
that.  I  think  I  have  already  gone  through  that  subject,  more 
or  less. 

Mr.  Baron  Bi^raweU. — I  only  wanted  to  have  your  opinioil 
expressed  as  concisely  as  possible. 

Mr.  Attorney  General. — It  appears  to  me,  my  Lord,  to  be  very 
important  in  that  point  of  view  to  remember  that  you  do  not 
couple  the  cruizing  with  the  immediate  intent  of  the  person  who 
is  doing  the  prohibited  act.  What  he  does,  is  equipping,  attempting, 
procuring,  or  aiding  in  equipping,  in  order  that  the  ship  shall 
be  employed  in  the  service  of  a  foreign  prince  to  cruize.  That 
foreign  prince  will  give  the  orders,  and  tell  her  where  she  shall 
cruize,  when  she  shall  cruize,  and  how  she  shall  cruize ;  and  then, 
from  the  moment  when  she  comes  into  his  possession,  decide  what 
may  be  the  additional  equipments  which  it  may  be  proper  to  give 
to  her  for  the  purpose  of  arming  her.  It  cannot  be  supposed  that 
this  was  intended  only  to  touch  a  case  where  the  foreign  prince 
who  orders  her  to  be  made  for  his  purposes  of  war  is  dealing 
upon  the  footing  that  he  is  going  to  use  her  instantaneously. 

At  this  point  I  think  I  may  as  well  supply  a  vacancy  in  my 
argument,  for  I  am  now  brought  back  upon  the  argument  with 
regard  to  intent.  I  did  not  say  much  upon  that  before.  My 
learned  friend.  Sir  Hugh  Cairns,  has  asked  us  again  and  again 
whom  the  Qovemment  have  fixed  upon,  whose  intent  it  was  that 
we  point  to.  In  substance,  if  our  argument  is  right,  we  show 
the  intent  of  the  Confederate  States,  and  of  their  agents 
here;  and  this  makes  it,  upon  our  showing  of  the  case, 
the  Confederate  States  who  are  the  masters  of  the  intent, 
who  have  the  intent,  through  their  different  agents  in  this 
country,  agents  sent  over  on  their  behalf,  for  their  pur- 
poses, their  financial  agents,  and  agents  in  warlike  matters. 


S82 

Argumbvt.    Captain  Bulloch,  and  Messra  Trenholm  and  Co.,  for  example,  and 
4thDa        ^'  Hamilton,  are  admitted  to  be  their  agepts  ;  they  ordered  the 

^'      vessel  to  be  built  as  a  gun-boat :   of  course  such  men  intend  the 

obvious  consequence  of  their  own  acts,  that  she  should  be  used 
as  a  gun-boat  in  the  Confederate  service.  And  the  Confederates 
being  at  war,  it  is  perfectly  clear  that  she  must  have  been  in- 
tended to  be  used  to  cruise  and  to  commit  hostilities  against  the 
persons  with  whom  they  are  at  war. 

Now,  my  Lords,  I  come  to  the  charge.     His  Lordship  began 
hy  noticing  the  circumstances  \mder  which  the  ship  was  seized. 
The  charge  begins  in  the  printed  book   with  page  227.     The 
earlier   parts  I  shall    not    be  obliged  to  read   to  your    Lord- 
ships at  length,  I  only  wish  to  show  how  far  they  throw  light 
upon   anything  which  follows.       His   Lordship   began   by   re- 
minding the  jury  that  it  was  an   information  upon  the  part 
of  the   Crown,   "following  a  seizure   by   some   officers  of  the 
"  Government,  taking  possession  of  a  vessel  which  was  in  the 
"  course  of  building  at  Liverpool,  it  had  not  been  completed.'^ 
That  of  course,  nothing  which  is  intercepted  before  the  attempt  is 
completed  can  be.     "  It  is  admitted  that  it  was  not  armed.'* 
When  his  Lordship  spoke  of  its  being  in  the  com-se  of  building, 
remembering  the  evidence,  we  know  what  was  meant ;  in  common 
parlance,  you  may  call  every  ship  in  the  course  of  building  while 
she  remains  with  the  artificers  at  work  upon  her,  whether  the 
furnishing  and  other  fittings  have  been  begun  or  not.    In  this  case 
the  machinery  and  other  fittings  were  already  on  board.     "  It  is 
"  admitted  that  it  was  not  armed/'    And  then  his  Lordship 
refers  to  the  form  of  the  information,  and  speaks  of  the  absence 
of  a  count  charging  the  parties  with  arming.    And  then  he  comes 
at  last  to  the  question  whether  the  vessel,  as  then  prepared  at 
the  time  of  the  seizure,  was  an  object  of  seizure  under  the  Act. 
Then  his  Lordship  expresses,  in  forcible  language,  the  feelings 
common  to  us  all  of  regret  at  the  circumstances  which  have 
caused  such  a  case  to  arise.     And  then  he  proceeds  in  this  way  : 
"  Let  us  go  at  once  to  the  business  of  the  moment.     The  charge 
''  is  only  that  there  should  be  a  condenmation  of  the  vessel  as 
"  being  properly  seized ;  but  that  seizure  necessarily  involves  the 
''  commission  of  a  misdemeanor.     And  then  the  inquiry  is  and 
"  must  be,  was  a  misdemeanor  committed  under  the  terms  of  the 
"  Act  of  Parliament  ?    If  there  was,  and  if  the  ship  has  been 
'^  seized  in  consequence  of  that  misdemeanor,  the  information  is 
'*  right,  and  your  verdict  must  be  for  the  Crown.     If  there  was 
"  not,  (and  I  shall  presently  state  to  you  what  appears  to  me  to  be 
"  the  question  of  fact  you  have  to  try,)  then  the  information 
"  founded  upon  the  seizure  ought  to  have  a  different  termination, 
"  and  your  verdict  ought  to  be  for  the  defendanta"     His  Lord- 
ship then  observes,  that  it  is  necessary  that  the  jury  should  be 
"  persuaded  of  the  truth  of  what  involves  an  accusation  of  crime 
"  although  it  takes  only  the  character  of  the  seizure  of  a  vesseL" 
Of  course  I  entirely  acquiesce  in  that.     If  I  may  respectfully  say 
so,  I  most  entirely  agree  with  that  part  of  his  Lordship's  state- 
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ment    But  his  Lordship  has  not  hitherto  approached  the  question    Argument. 
of  the  construction  of  the  statute. 

His  Lordship  arrives  at  the  question  with  regard  to  the  con- 
struction of  the  statute  at  page  229  ;  where  he  says, ''  Now,  gentle- 
"-  men,  with  these  observations  I  will  go  at  once  to  the  statute  in 
"  question,  and  to  points  of  fact  which  I  think  I  ought  to  submit 
**  to  you.  Gentlemen,  that  statute  is  one  that  was  passed  in  the 
"  year  1819,  upon whichnoquestionhas  ever  arisenin  the  Courts 
"  of  justice,  and  it  is  here  before  you  for  the  first  time.  But  it  so 
''  happens  that  we  have  expositions  of  the  statute  by  decisions  in 
"  the  American  Courts,  which  we  very  justlj'^  pay  the  greatest 
**  respect  to.  For  two  of  the  most  celebrated  writers  upon  law, 
**  Mr.  Chancellor  Kent  and  Mr.  Justice  Story,  are  Americans,  and 
"  they  have  contributed  certainly  more  to  render  law  a  science, 
**  and  to  render  the  pursuit  of  it,  I  was  almost  going  to  say,  cap- 
"  tivating,  than  any  writers  on  this  side  of  the  Atlantic  for  30 
"  or  40  years  past."  My  Lord,  I  think  we  shall  all  agree  with 
that,  at  all  eventa  But  I  cannot  help  also  saying,  that  some  of 
our  young  friends  at  the  bar,  who  are  rising  up  at  the  present 
da3%  and  showing  the  fruits  of  the  greater  attention  which  is  now 
beuig  paid  to  legal  education,  appear  to  me  to  be  likely  to  tread 
worthUy  in  the  steps  of  these  American  writers.  His  Lordship 
goes  on ;  "  Now  I  find  in  the  Commentaries  of  Chancellor  Kent 
"  this  statement.  He  says,  that  on  certain  occasions  it  was  con- 
*^  tended  on  the  part  of  the  French  nation,  that  neutral  govem- 
"  ments  were  bound  to  restrain  their  subjects  from  selling  or 
'*  exporting  articles  contraband  of  war  to  the  belligerent  powers, 
**  but  it  was  satisfactorily  shown  on  the  part  of  the  United 
'*  States,  that  neutrals  may  lawfully  sell  at  home  to  a  belligerent 
"'purchaser,  or  carry  themselves  to  the  belligerent  powers  con- 
'*  traband  articles,  subject  to  the  right  of  seizure  in  transitu. 
"  This  right  has  since  been  explicitly  declared  by  the  judicial 
"  authorities  of  this  country.  The  right  of  the  neutral  to  trans- 
"  port,  and  of  the  hostile  power  to  seize,  are  conflicting  rights  ; 
"  and  neither  party  can  charge  the  other  with  a  criminal  act. 
"  The  cases  that  are  referred  to  in  the  note  are  those  very  cases 
"  that  have  been  mentioned  at  the  bar ;  two  of  them  by  Sir 
*'  Hugh  Cairns,  and  another,  I  think,  by  the  learned  Attorney 
"  General.  Gentlemen,  that  is  the  expression  of  Chancellor  Kent 
"  in  his  Commentaries  upon  American  law,  which  are  very  well 
"  worth  reading  by  anybody  who  cares  to  study  law  at  all,  even 
"  English  law,  because  they  contain  unquestionably  one  of 
"  the  best  and  ablest,  not  the  worse  for  being  the  shoitest, 
''  account  of  the  belligerent  rights,  and  the  rights  of  nations  in 
"  the  very  beginning  of  Chancellor  Kent's  Commentaries.  Now, 
"  in  the  case  of  the  '  Independencia,'  Mr.  Justice  Story,  in  giving 
"  the  judgment  of  the  Supreme  Court  of  the  United  States,  says 
*'  thus :  '  But  there  is  nothing  in  our  law  or  in  the  law  of  nations 
'*  *  that  forbids  our  citizens  from  seiiding  armed  vessels  as  well  as 
"  '  munitions  of  war  to  foreign  parts  for  sale.  It  is  a  commercial 
'^  *  adventure,  which  no  nation  is  bound  to  prohibit,  and  which 
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Abgument  "  '  only  exposes  the  persons  engaged  in  it  to  the  penalty  of 
— ^        "  '  confiscation/     These,  Gentlemen,  are  authorities  which  show 

^* j^'      "  that  where  two  belligerents  are  carrying  on  war,  the  subject 

"  of  a  neutral  power  may  supply  to  either,  without  any  breach  of 
"  international  law,  and  certainly  without  any  breach  of  the 
"  Foreign  Enlistment  Act  (and  it  does  not  say  a  word  about  it), 
"  all  the  munitions  of  war,  gunpowder,  every  description  of 
"  fire-arms,  cannon,  every  kind  of  weapon,  in  short,  whatever 
"  can  be  used  in  war  for  the  destruction  of  human  beings  who 
"  are  contending  together  in  this  way.  Well,  Gentlemen,  why 
"  should  ships  be  an  exception  ?  In  my  opinion,  in  point  of  law 
"  they  are  not." 

Now,  my  Lords,  I  am  not  going  to  insist  upon  that.  Of  course 
we  know  that  his  Lordship  did  not  mean  that  to  apply  to  the 
Foreign  Enlistment  Act.  I  do  not  think  that  it  would  be  right 
to  suppose  that  the  jury  would  necessarily  have  understood  that 
his  Lordship,  in  saying  "  Why  should  ships  be  an  exception  f* 
was  then  referriug  to  the  Foreign  Enlistment  Act.  He  had 
mentioned  that  the  Foreign  Enlistment  Act  did  not  touch  other 
contraband,  but  we  cannot  suppose  that  that,  standing  alone, 
would  have  been  misuadei-stood.  The  expression  clearly  referred 
to  the  general  rule  of  international  law  independently  of  the 
Foreign  Enlistment  Act.  I  cannot  help  observing,  however, 
that  unless  it  were  made  clear  by  subsequent  expressions— even 
the  passage  I  have  read  had  a  misleading  tendency ;  because  it 
appeared  to  make  this  the  starting  point  for  the  inquiry — it 
said.  All  these  things  are  lawful  by  international  law,  there  was 
no  reason  in  the  world  why  ships  should  not  be  as  lawful  as 
anything  else.  I  say,  if  the  jury  did  not  find  anything  in  the 
subsequent  part  of  the  statement  which  pointed  out  the  distinc- 
tion between  the  case  of  a  merely  commercial  adventure  in 
contraband — sending  guns,  or  anything  else,  for  sale  abroad — 
even  ships  of  war,  which,  in  the  case  of  the  "  Santissima 
"  Trinidad,"  Storj*-  said  was  lawful — ^I  say,  if  no  distinction  were 
afterwards  drawn  between  that  case  and  the  case  of  a  ship  fitted 
out  by  a  shipbuilder  in  this  country  directly  for  a  belligerent, 
there  would  be  a  misleading  tendency.  It  is  of  course  one  thing 
to  sell  as  a  commercial  transaction,  when  there  is  only  one  party 
in  the  matter,  and  that  the  merchant,  who  has  trade  only  in  view  ; 
but  quite  another  thing,  when  we  have  by  the  aid  of  others, 
(and  of  course  these  things  must  be  done  by  the  aid  of  instru- 
ments in  a  neutral  country,)  a  belligerent  power  concerned  in 
the  equipment  of  a  ship  ;  and  you  must  distinguish  an  adventure 
of  this  kind  from  a  commercial  adventure  where  there  is  only 
one  party, — the  merchant,  who  is  simply  making  the  article, 
and  selling  it  upon  speculation. 

Lord  Chief  Baron. —  What  is  the  doctrine  laid  down  by  tb^ 
Attorney  General  ? 

Mr.  Attorney  Oerieral. — That  I  consider  that  no  human  being 
can  object  to  the  statement,  considered  merely  as  a  statement  of 
international  law. 
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Lord  Chief  Baron. — What  I  ask  is,  what  is  the  doctrine  laid    Argument. 
down  by  the  Attorney  General  upon  this  part  of  the  case.     Of        7 — 
course,  I  mean  the  late  Attorney  General  ^!«^^* 

Mr  Attorney  General. — The  late  Attorney  General  I  appre- 
hend entirely  agreed,  as  all  persons  must  agree,  with  the  state- 
ment of  international  law  generally,  wliich  was  made  by  your 
Lordship  there,  with  respect  to  merely  mercantile  dealings  in 
munitions  of  war. 

Lord  Chief  Baron. — He  did  not  differ  you  know  from  any- 
thing. I  mean  can  you  point  out  any  part  of  his  statement, 
either  in  opening  or  in  reply,  where  there  is  a  single  proposition 
clearly  and  distinctly  laid  down  upon  any  matter  connected 
with  the  subject  we  have  to  discuss. 

Mr,  Atto7'7iey  General. — I  think  I  can  ;  most  decidedly  my 
Lord.  I  think  you  will  find  that  the  view  of  the  subject  1  have 
been  contending  for  is,  both  in  opening  and  reply,  stated  by  the 
late  learned  Attorney  General. 

Lord  Chief  Baron. — Will  you  point  out  the  passage  ? 

Mr.  Aitortiey  General. — I  will  take  the  last  first, — at  page 
226  the  Attorney  General  says  this,  *'  All  I  ask  you  to  do  is  this, 
"  you  will  take  the  law,  so  far  as  it  affects  your  decision,  of 
'^  course,  from  my  Lord.  Tlie  facts  you  will  judge  of  on  the 
"  evidence,  no  doubt  availing  yourselves  of  such  observations  on 
"  these  facts  as  the  great  experience  and  knowledge  of  my  Lord 
"  will  suggest  to  him,  or  enable  him  to  make  available  to  you. 
"  I  ask  you  to  give  your  conclusion  in  this  case  on  the  evidence, 
"  and  I  will  state  at  once  what  I  intended  to  have  stated  a  little 
"  earlier,  that  so  far  I  agi-ee  with  my  learned  friend  that  the 
"  intent  must  be  an  intent  of  one  or  more  having,  at  the  time, 
"  the  means  and  opportunity  of  forwarding  or  furthering  such 
".  intent  by  acts.  I  agree  that  anything  else,  called  an  intent,  or 
'*  that  which  would  be  called  an  intent  in  the  mind  of  any  person 
"  not  of  this  description,  must  be  treated  properly  as  a  mere 
"  wish,  imagination,  or  desire.  By  '  intent,'  undoubtedly  the  Act 
"  means  practical  intent." 

Lord  Chief  Baron. — That  is  a  statement  that  by  "  intent,''  the 
Act  means  practical  intent. 

Mr.  Attorney  General. — Yes,  my  Lord.  Then  he  goes  on  to 
say  that  here  you  have  various  persons. 

Lord  Chief  Baron. — I  must  say  that  I  do  not  think  that  that 
answers  my  question. 

Mr.  Attorney  General. — There  is  a  very  long  argument  on  the 
law,  as  opposed  to  the  law  argued  upon  by  Sir  Hugh  Cairns. 

Lord  Chief  Baron, — That  is  not  what  I  asked  for.  What  I 
asked  for  is  this : — can  you  point  out,  either  in  the  opening  or  in 
the  reply,  any  proposition  of  law  clearly  and  distinctly  laid  down 
for  the  direction  of  the  jury,  or  for  the  assistance  of  the  Judge. 

Mr.  Attoimey  General. — ^At  page  199,  which  comes  after  a 

considerable  argument  upon  the  law  as  opposed  to  my  learned 

friend,  he  says,  "  The  next  contention  of  my  learned  friend  was 

"  this,  that  to  bring  the  case  within  the  statute,  the  vessel 
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Argument.     <  described  in  the  7th  section  must  be  a  fully  armed  vessel 
4ADa        "  issuing  out   of  a  port.     Now  I   cannot  of  course  agree  to 

J^'      "  that  argument,   or  adopt  that  view  of  the   section  of  the 

'*  statute,  because  it  is  upon  the  surface  of  the  statement  in 
"  the  first  sentence  which  I  addressed  to  the  jury,  that  this  was 
"  not  an  armed  vessel"  Then  he  says,  "  I  will  come  hereafter 
"  to  the  arms  that  were  probably  intended  to  be  put  on  board 
"  her  by-and-bye,  but  at  the  time  of  the  seizure  the  vessel  was 
''  was  in  the  state  that  I  described,  built  for  warlike  purposes, 
"  and  for  those  only,  but  not  having  received  any  armament  on 
'*  board  Now,  addressing  myself  to  this  point,  I  have  no 
"  doubt  your  Lordship  has  observed  that  those  various  words 
"  (and  they  are  numerous),  which  are  used  in  the  statute,  such 
"  as  'equipped,'  'furnished,'  'fitted  out,*  'armed,*  and  so  on, 
"  are  used,  not  conjunctively,  but  alternatively.'*  Then  he 
again  repeats  that  it  is  used  disjunctively,  and  then  your 
Lordship  says,  "  My  present  impression  is  that  they  all  mean 
"  precisely  the  same  thing."  Well  of  course  it  was  not  for  the 
Attorney  General  to  argue  with  the  Bench. 

Lord  Chief  Baron.— It  might  not  have  been  for  the  Attorney 
General  to  have  argued  with  the  Bench,  but  if  he  differed  from 
that  which  I  stated,  it  was  his  duty  to  have  said  so. 

Mr,  Attorney  Oeneixd. — He  had  just  said  so. 

iKrrd  Chief  Baron, — ^This  is  a  point  upon  a  question  in  discus- 
sion, on  which  the  Attorney  General  does  not  lay  down  a  single 
proposition. 

Mr,  Attorney  General, — Yes,  my  Lord. 

Lord  Chief  Baron. — No  doubt  there  was  considerable  difficulty 
The  question  was,  in  these  Courts,  entirely  new,  there  is  no 
doubt  about  that. 

Mr,  Attorney  General. — My  Lord,  I  cannot  but  think  that 
your  Lordship  will  find  upon  a  study  of  the  Attorney  General's 
speech ^■ 

Lord  Chief  Baron, — I  assure  yo\i,  Mr.  Attorney  General,  that 
I  have  taken  the  greatest  pains.  At  the  trial  I  took  the 
greatest  pains,  and  I  invited  the  Attorney  General,  as  it  were,  to 
allow  us  together  to  see  what  was  the  meaning  of  the  Act,  and  I 
could  not  then  discover,  and  I  have  not  since  been  able  to  dis- 
cover a  single  clear  intelligible  proposition  of  law  laid  down  by 
the  late  Attorney  General  at  that  trial. 

Mr,  Attorney  General. — I  think  your  Lordship,  with  great 
deference,  does  less  than  justice  to  the  late  Attorney  General  by 
that  remark. 

LKyrd  Chief  Baron — I  am  now  asking  you  for  any  instance  of 
the  kind.  You  have  referred  me  to  two  passages,  and  I  think 
without  success.  If  you  can  refer  me  to  a  third,  I  shall  be 
much  obliged  to  you. 

Mr,  Attorney  General. — I  will  endeavour  to  find  something 
more.  At  present  I  wish  your  Lordship  to  see  what  remains  of 
that  passage.  The  Attorney  General  had  argued  that  it  was  in 
the  disjunctive  sense,  and  immediately  before  that  your  Lord- 
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ship  was  good  enough  to  make  an  observatioDu     "  They  are  used    Aboumsnt. 
"  conjunctively   in    the    preamble    and    disjunctively    in    the      4thDl[Y 

*'  enacting  clausea"     Then  the  Attorney  General  says  : — "  Yes,        ' 

"  my  Lord,  and  I  shall  show  your  Lordship  good  authority  that 
"  the  true  construction,  as  I  understand  it,  whatever  may  be 
"  the  language  of  the  preamble,  is  disjunctive.  It  is  used  dis- 
"  junctively."  If  that  is  not  submitting  that  to  be  the  true 
construction,  I  do  not  know  what  is.  Then  your  Lordship  says, 
not  as  asking  for  any  discussion  from  the  Attorney  General, 
who  I  apprehend  would  have  misunderstood  his  position  towards 
the  Court,  if  he  had  replied  upon  your  Lordship,  when  your 
Lordship  told  him  what  j'our  impression  was — then  your  Lord- 
ship interposes  an  expression  of  your  present  opinion,  and  then 
the  Attorney  General  goes  on  : — "  My  Lord,  there  are  other 
"  material  words  to  which  I  will  call  your  Lordships'  attention. 
"  It  is  not  only  a  violation  of  this  section  that  a  person  shall  equip, 
"  or  fit  out,  or  arm,  or  furnish  ;  but  if  he  shall  attempt,  or 
"  endeavour  to  do  so,  or  shall  procure  the  thing  to  be  done,  or 
'*  shall  knowingly  assist  or  be  concerned  in  aiding  with  intent, 
"  therefore  any  one  of  those,  or  the  endeavour,  or  being  concerned 
"  in  the  attempt  to  do  any  one  of  those,  as  I  submit  to  your  Lord- 
"  ship  clearly,  on  the  terms  of  this  section,  would  bring  the  case 
"  within  its  operation.  That  would  be  a  matter  for  your  Lord- 
*'  ship's  direction  to  the  jury.  But  if  one  might,  in  addressing  the 
"  jury,  advert  to  the  consequence  of  such  a  construction  being 
"  adopted,  it  would  be  very  easy  to  show  that  if  it  were  to  be 
"  adopted  on  authority  the  Foreign  Enlistment  Act  would  be  a 
"  dead  letter,  and  might  as  well  be  thrown  into  the  fire." 

Lo7'd  Chief  Baran. — That  is  merely  arguing  that  it  must  be 
construed  in  a  certain  way,  and  that  otherwise  the  object  of  the 
Act  would  not  be  accomplished.  Mr.  Attorney  General,  I  think 
really  there  is  not,  either  in  the  opening  of  the  case,  or  in  the  reply, 
any  single  clear  proposition  of  law  with  respect  to  the  Foreign 
Enlistment  Act  applicable  to  the  case  then  before  the  Court. 
The  discussion  now  and  upon  this  occasion  has  given  rise  to  a 
great  deal  more  of  research,  and  of  learning,  and  of  distinctive- 
ness, of  which  your  own  address  to  the  Court  has  been  a  very  (if  I 
may  be  allowed  to  say  it)  bright  example  ;  but  at  the  time  when 
you  are  commenting  upon  the  shortcomings  of  the  Judge  who 
tried  the  cause,  permit  me  to  say  that  I  endeavoured  to  get  from 
the  late  Attorney  General  at  the  time  what  assistance  might  be 
got.  I  said.  What  is  the  clear  distinct  propasition  for  which  you 
are  contending  ?  I  endeavoured  to  get  it  but  in  vain.  I  looked 
for  it  then  and  I  have  looked  for  it  since,  and  I  have  read  the 
whole  of  the  proceedings  over  and  over  again,  but  aU  in  vain. 

Mr.  Attornsy  General — I  am  to  be  followed  by  friends  of 
mine,  who  will  have  an  opportunity  of  supplying  any  passages 
whicli  they  may  think  fit  to  refer  to  upon  that  subject  in  addi- 
tion ;  but  perhaps  it  would  be  wiser  for  me,  although  my  impres- 
sion is  not  the  same  as  your  Lordship's,  to  say  iluit  I  understand 
the  impression  of  my  learned  friends  upon  the  otlier  side  to  be 
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Argukent.    the  same  as  my  own ;  for  it  will  be  found  upon  the  notes  of  what 

they  said  in  addi'essiug  your  Lordship,  that  they  understood  me 

*  __^*  to  lay  down  the  same  proposition  which  was  laid  down  at  the 
trial  by  the  late  Attorney  General — ^they  stated  my  proposition 
clearly  enough,  that  any  kind  of  equipment  would  be  sufficient, 
provided  it  were  done  with  the  forbidden  intent ;  and  I  am  pretty 
sure,  although  I  have  not  got  my  finger  upon  it,  because  I  was 
not  quite  prepared  for  any  reference  by  your  Lordship  to  that 
speech — I  am  under  a  strong  impression  that  before  the  case  is 
at  an  end  something  more  definite  than  has  been  yet  produced 
will  be  produced  to  your  Lordships  upon  that  point.  The  ex- 
ceptions which  were  stated  at  the  trial  certainly  show — ^but, 
however,  that  was  after  the  verdict,  therefore  I  will  not  refer 
to  it.  I  will  not  pause  upon  that,  and  I  am  sure  your  Lordships 
will  do  lue  the  justice  to  suppose  that  I  should  be  anxious  to 
vindicate  myself  fi'om  any  suspicion  of  having  insufficiently 
explained  the  meaning  of  my  learned  friend,  the  late  Attorney 
General ;  of  whom  I  must  say,  since  he  has  been  referred  to, 
that  I  do  not  think  it  was  ever  given  to  any  man  to  act  under 
a  more  honourable  and  upright,  or  more  accurate  and  judicious 
colleague,  than  I  found  it  to  be  my  lot,  when  I  acted  under 
him  ;  and  although  under  other  circumstances,  to  fill  the  position 
which  I  now  do,  might  have  been  an  object  of  ambition  to  me  or 
anyone  else,  yet  the  circumstances  under  which  I  fill  it 

Lord  Chief  Baron. — Whatever  tribute  you  are  disposed  to  pay 
to  the  late  Attorney  General,  I  believe  everyone  who  knew  him 
will  join  in.  I  knew  him  from  going  on  the  same  circuit,  before 
he  became  a  law  officer  of  the  Crown,  and,  undoubtedly,  a  more 
honourable,  and,  I  believe,  a  more  honest  man — a  person  of  more 
thorough  integrity,  or  a  more  high  minded  man,  never  existed  at 
the  English  bar.  Still  I  must  say  that  I  am  not  at  all  surprised 
that  you  do  not  immediately  answer  the  question,  because  I 
myself,  at  the  time  of  the  trial,  almost  implored  him  to  lay  his 
mind  alongside  of  mine  ;  and  let  us  see  what  was  the  meaning  of 
the  Act,  and  I  got  no  assistance  whatever.  I  have  since  en- 
deavoured to  obtain  that  assistance.  I  have  looked  over  both 
the  opening  and  the  reply,  and  I  can  find  no  distinct  proposition 
of  law  laid  down  in  the  manner  in  which  you  have  so  ably  done  it 
both  to-day  and  yesterday.  I  find  nothing  of  the  sort.  I  am  not 
surprised  at  it,  because  the  subject  was  undoubtedly  entirely  new. 

Mr,  Attorney  General — I  was  going  to  say,  my  Lord,  your 
Lordship  will  believe  that  in  any  observations  wliich  it  may  be 
my  duty  to  make  in  reply  to  your  Lordship  upon  this  occasion, 
that  I  make  them  with  the  full  knowledge  and  consciousness 
that  your  Lordship  was  obliged  to  deal  with  a  difficult  subject 
without  that  opportunity  which  we  all  now  have  had  of  equipping 
our  minds  upon  it,  if  I  may  use  your  Lordship's  own  expression ; 
and  if  my  friend  the  late  Attorney  General  failed  to  present  to 
your  Lordship's  mind  that  view  of  the  law  which  certainly  we 
thought  had  been  sufficiently  conveyed,  and  for  which  he  was 
contending,  it  may  not  be  wonderful  if  in  some  things  your 
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Lordship  may  have  omitted  to  make  observations  which  you   AaocMEKT. 
would  liave  made,  or  may  have  made  observations  which  your      4th  Day. 

Lordship  would  not  have  made,  had   it  been  otherwise.     But        

still,  my  Lords,  I  am  bound  to  show  that  the  actual  tendency 
of  what  fell  from  the  Court,  if  my  argument  on  the  law  is 
correct,  was  to  mislead  the  jury  on  the  subject  of  the  law.  As  I 
said,  I  have  no  exception  whatever  to  take,  when  properly  under- 
stood, to  the  passage  which  I  have  just  read,  beyond  this,  that  I 
do  not  think  it  was  truly  relevant  to  the  matter  in  liand,  and 
that,  being  introduced  as  it  was  it  would  naturally  appear  to  the 
jury  to  be  relevant  and  would  be  connected  in  their  minds  with 
other  and  ulterior  obsei-vations  which  fell  from  the  Bench, 

Lord  Chief  Baroii. — What  is  that  you  are  referring  to  ? 

Mr.  Attorney  General, — The  proposition  in  which  your  Lord- 
ship speaks  of  the  general  right  to  carry  contraband  of  war.  I 
think  that  was  not  ,the  quebtion ;  it  was  a  point  which  did  not 
conduce  much  to  the  elucidation  of  the  question.  Everything 
tiiat  was  stated  was  quite  accurate,  and  it  might,  of  course,  have 
been  made  clear  in  the  sequel  that  it  was  not  meant  to  be 
taken  as  a  rule  for  the  deteimination  of  the  question ;  but,  as  the 
sequel  proceeded,  I  cannot  but  think  that  it  may  have  had  some 
influence  upon  the  mind  of  the  jury  with  regard  to  the  way  in 
which  they  were  to  interpret  the  direction  they  received  as  to  the 
law  from  your  Lordship.  Then  your  Lordship  proceeds  thus, — 
I  am  reading  from  page  230,  "  Presently  I  shall  have  to  put  to 
"  you  the  question  of  fact  about  the  '  Alexandra,'  which  you  will 
"  decide.  The  Foreign  Enliijtment  Act " — I  beg  your  Lordsliips' 
particular  attention  to  this  passage  of  the  summing  up:  because, 
the  jury  must  have  understood  that  the  learned  judge  did  direct 
them  as  to  the  construction  of  the  Act ;  and  I  own  I  think  it 
will  be  found  that  there  was  either  an  erroneous  construction, 
or  an  omission  to  give  the  direxjtion  which  the  learned  judge 
probably  intended  to  give.  He  says  "  The  Foreign  Enlistment 
"  Act  it  is  now  necessary  for  me  to  advert  to  in  order  to  tell 
'*  you  what  is  the  construction  which  I  put  on  the  7th  section, 
"  which  alone  we  have  to  do  with  on  the  present  occa- 
sion." After  these  words  it  was  quite  impossible  but 
that  the  jury  should  have  understood  your  Lordship  as 
telling  them,  what  the  construction  was  which  your 
Lordship  did  put  upon  the  7th  section.  Therefore,  what 
followed  must  have  been  applied  by  them  as  intended  to  convey 
to  their  minds  your  Lordship's  construction  of  the  7th  section ; 
and  if  it  did  not  convey  that  construction  they  must  have  been 
misled  by  it.  That  is  quite  clear.  Then  your  Lordship  states 
the  terms  of  the  section,  and  refers  to  the  title,  and  to  the  pre- 
amble, and  to  the  7th  section,  and  then  your  Lordship  reads  it. 
Then  at  the  bottom  of  page  230  the  question  which  your  Lordship 
proposed  to  state  is  mentioned,  not  exactly  in  the  same  terms  in 
which  it  was  afterwards  put,  but  in  terms  which  I  cannot  but 
think  were  less  distinct,  to  say  the  least,  than  they  should  have 
been,  in  order  to  convey  a  true  and  correct  impression  of  tl\e  real 
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Aeoument.    question  at  issue.     "  Now,  gentlemen,  the  question  that  I  shall 

"  propose  to  you  is  this,  whether  you  think  that  this  vessel  was 

^^ ^'      "  merely  in  the  course  of  building  for  the  purpose  of  being  deli- 

"  vered  in  pursuance  of  a  contract,  which  I  own  I  think  was 
"  perfectly  lawful ;  or  whether  there  was  any  intention  that  in 
'•  the  port  of  Liverpool  or  any  other  English  port  (and  there  is 
"  certainly  no  evidence  of  any  other),  the  vessel  should  be  equipped, 
"  fitted  out,  and  furnished,  or  armed  for  the  purpose  of  aggression." 
Now  I  quite  agree  there  that  although  the  copulative  "  and  "  is 
used,  in  "  equipped,  fitted  out  and  fiirnished,"  you  have  the  dis- 
junctive "or"  before  "  armed."  What  are  the  two  propositions 
contended  for?  and  what  is  the  alternative  stated  there  ?  Whether 
they  think  the  vessel  was  merely  in  a  course  of  building  for  the 
purpose  of  being  delivered  in  pursuance  of  a  contract  entered  into, 
if  so,  perfectly  lawful ;  or,  on  the  other  hand,  not  being  built  to 
be  delivered  in  pursuance  of  the  contract,  but  to  be  employed  in 
the  port  of  Liverpool  for  the  purpose  of  aggression. 

Lord  Chief  Baron. — That  is  instead  of  reading  the  whole 
verbiage  of  the  statute. 

Mr.  Attorney  Oeneral. — No  doubt,  my  Lord.  I  agree  that  to 
read  the  whole  verbiage  of  the  section  would  not  have  thrown  any 
liglit  upon  the  subject,  to  any  one's  mind.  I  think  what  might 
have  misled  the  jury  is  this :  there  seems  to  be  a  distinction 
made  between  a  thing  that  has  been  done  in  pursuance  of  a  con- 
tract, and  that  which  is  being  done  for  the  purpose  of  aggression. 
The  jury  are  not  told  it  may  be  for  the  purpose  of  aggression 
within  the  meaning  of  the  statute,  whether  done  without  a  con- 
tract or  with  a  contract. 

Lard  Cliief  Baron, — Nor  was  it  necessary  to  tell  a  special  jury 
that. 

Mr.  Attmmey  Oeneral. — Speaking  with  the  respect  I  im- 
feignedly  feel 

Lordy  Cliief  Baron. — I  say  that  it  is  not  usual  in  this  Court,  or 
in  other  common  law  courts,  to  expect  a  perfect  treatise  on  the 
law  from  the  Judge  presiding  at  the  trial. 

Mr,  Attorney  Oeneral — I  know  it  my  Lord.  That  direction 
which  the  jury  was  taught  to  expect  from  your  Lordship  is  not 
to  be  found  except  in  the  passages  upon  which  I  am  obliged  to 
make  these  observations,  and  although  it  would  be  far  from  me  to 
offer  any  verbal  criticism  that  did  not  fairly  go  to  the  general 
tendency  and  substance  of  the  charge,  yet  when  we  do  find  ex- 
pressions of  that  sort  which  require  explanation,  and  not  only 
once  but  reiterated  afterwards,  and  an  absence  of  that  instruction 
which  the  jury  were  taught  to  expect  as  to  what  was  the  real 
meaning  of  the  Act,  I  think  we  cannot  but  see  tliat  they  must 
have  been  misled.  That  is  followed  by  a  passage  which  enlarges 
on  the  same  point,  and,  I  must  say,  contains  a  proposition 
to  which,  with  great  respect,  I  must  demur  as  exceedingly 
inaccurate. 

Mr.  Baron  CJiannell. — How  would  you  understand  the  pa.ssage 
you  liave  just  read  if  the  second  alternative  had  come  first  ?    I 
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leave  to  you  the  question  whether  there  was  any  intention  in    Aboumewt. 
the  port  of  Liverpool,  or  in  any  other  English   port,  that  the      4tbi)oy 

vessel  should  be  equipped,  fitted  out,  furnished,  or  armed   for        

the  purpose  of  aggression,  or  whether  that  not  being  the  intent, 
she  was  merely  in  course  of  building  for  the  purpose  of  being 
delivered  in  pursuance  of  a  contract.  In  that  case,  I  think  it 
would  be  perfectly  lawful. 

Mr.  Attorney  General — There  could  be  no  possibility  of  any 
exception  being  taken  to  the  correctness  of  that  view.  So  inter- 
preted, there  can  be  no  exception  taken  to  the  correctness  of  the 
language  ;  but  your  Lordships  will  see  that  the  language,  as  it 
stands,  does  not  express  that  it  was  to  be  a  contract  without  any 
purpose  of  aggression.  I  have  no  doubt  that  might  have  been 
the  meaning  of  the  learned  Judge.  But  your  Lordships  will 
find  in  a  subsequent  passage  which  follows,  observations  are 
made  on  the  efficacy  of  a  contract  in  this  country  which  I  must 
take  exception  to  as  being  erroneous. 

Mr.  Baron  ChanneU, — I  want  to  go  with  you  as  you  go  along. 

Mr.  Attorney  General. — I  am  prepared  to  acquiesce  in  what 
your  Lordship  has  said,  that  if  the  sentence  had  been  inverted 
and  the  words  added,  "  contract  without  any  purpose  of  aggres- 
"  sion,"  one  would  not  take  exception  in  substance  to  that 
statement ;  because  the  words,  "  for  the  purpose  of  aggression" 
might  have  been  perfectly  consistent  with  my  argument  upon 
the  statute.  But  now,  my  Lords,  what  follows  is  certainly 
calculated  to  make  that  reference  to  a  contract  receive  a  some- 
what different  sense,  in  appearance ;  for  his  Lordship  goes  on  thus: 
'*  That  is  the  question.  Now,  with  respect  to  the  question  of 
'*  building,  it  is  certainly  remarkable  there  is  not  a  word  said 
"  about  it.  It  is  not  said  that  you  may  not  build  vessels  for  the 
"  belligerent  power.  There  is  nothing  suggested  of  the  kind,  and 
*'  clearly  by  the  common  law  and  by  the  passages  I  have  read  to 
"  you,  surely,  if  from  Birmingham  either  state  may  get  any 
'*  quantity  of  destructive  instruments  of  war,  and  if  from  the 
'*  various  parts  of  the  kingdom  where  gunpowder  is  made,  they 
"  can  obtain  any  quantity  of  that  destructive  material,  why 
"  should  they  not  get  ships  ?  Why  should  ships  alone  be  them- 
"  selves  contraband  ?  Now,  Gentlemen,  I  wiD  state  to  you  why 
'*  I  put  the  question  I  did  to  the  Attorney  General ;  I  said.  Do 
"  you  mean  to  say  that  a  man  cannot  make  a  vessel,  intending 
"  to  sell  it  to  either  of  the  belligerent  powers  that  requires  to 
**  have  it,  to  that  one  who  will  give  him  the  largest  price  for  it? 
'*  Is  that  unlawful  V  That  is  the  very  case  of  the  '*  Santissima 
Trinidad,"  the  ship  " Independencia."  "The  learned  Attorney 
"  General,  I  own  rather  to  my  surprise,  declined  giving  tin  answer 
^^  to  a  question  which  I  thought  very  plain  and  very  clear." 

Now,  if  I  may  take  the  liberty  of  saying  so,  the  Attorney 
General  appeared  to  me  to  answer  in  substance  this  : — If  your 
Lordship's  case  is  one  wlich  means  that  there  is  no  intention  to 
do  the  thing  which  the  Act  prohibits,  then  I  do  not  say  that  it  is 
unlawful,  but  I  would  rather  meet  the  case  when  I  know  the 
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Aroumbnt.  circumstances :  and  I  take  it  that  the  Attorney  General  meant 
TT^  this :  it  is  not  every  case  in  which  a  man  does  that  which  these 
^^  ^^'  words  describe,  which  I  should  be  prepared  to  admit  to  be  lawful ; 
because  there  may  be  an  act  which  has  such  an  appearance,  but 
which  is  really  the  result  of  concert  with  one  of  the  belligerents, 
which  comes  from  their  order,  and  is  done  at  their  instigation  ; 
and  which,  although  it  has  the  elements  which  are  there  men- 
tioned, may  also  have  other  elements  which  will  very  much  alter 
their  effect.  Therefore  the  learned  late  Attoniey  General  pre- 
ferred not  to  deal  with  a  case  which  he  said  was  different  from 
that  which  was  then  before  the  Court,  reserving  the  question 
when  such  circumstances  might  arise.  Perhaps  it  may  be  re- 
gretted that  he  did  not  say  at  once  what  I  am  prepared  to  say 
now,  that  in  the  case  of  the  Santissima  Trinidad,  it  was  held 
that  such  a  ship  might  be  taken  abroad  for  sale,  provided  it  were 
done  without  any  previous  concert  with  any  intended  purchaser ; 
and  I  should  not  argue  that  this  statute  would  prevent  such  a 
thing  as  that  being  done  here.  Then  his  Lordship  says  he  desired 
to  have  his  mind  instructed  by  the  learned  Attorney  General. 
'*  The  learned  Attorney  General,  I  own,  rather  to  my  surprise, 
"  declined  giving  an  answer  t,o  a  question  which  I  thought  very 
"  plain  and  very  clear.  You  saw  what  passed.  I  must  leave 
"  you  to  judge  whether  there  was  anything  improper  in  the 
"  manner  in  which  I  (so  to  express  it)  communed  with  the 
"  Attorney  General  on  the  law,  so  that  we  might  really  under- 
**  stand  each  other,  and  tliat  I  might  have  my  mind  infitructed, 
"  fitted  out,  equipped,  and  furnished,  if  you  please,  by  the  con- 
"  tents  of  his.  Gentlemen,  the  learned  Attoniey  General  declined 
"  to  answer  that  question.  But  I  think,  by  this  time,  having 
"  read  to  you  these  matters,  you  are  lawyers  enough  to  answer  it 
'*  yourselves ; "  that  is,  he  had  read  those  passages  of  interna- 
tional law  from  Kent  and  Story  and  other  books.  "  I  think  that 
«*  answer  ought  to  be  *yes,  a  man  may  make  a  vessel;'  nay,  more, 
"  according  to  the  authority  I  have  just  read,  he  may  make  a 
•*  vessel  and  arm  it  and  then  offer  it  for  sale."  That  was  a  per- 
fectly accurate  reference  to  the  authority  in  the  case  of  the 
*'  Independencia,"  for  that  ship  which  was  the  subject  of  the  sale, 
and  of  that  commercial  adventure,  was  taken  out  fully  equipped 
and  armed,  and  even  with  the  crew  on  board  who,  by  a  transfer 
of  their  engagements,  afterwards  remained  upon  her  as  a  ship  of 
war.  So  tliat  it  was  most  accurate  to  say,  he  might  not  only 
make  the  ship,  but  that  he  might  make  it  and  arm  it,  it  being 
not  in  truth  ordered  or  fitted  out  with  the  intent  of  being  em- 
ployed for  warlike  operations  in  the  service  of  any  foreign 
belligerent,  because  the  foreign  belligerent  was  no  party  to  the 
fitting  out  or  arming  before  or  at  the  time  when  it  was  going  on. 
His  intention  was  not  formed  then,  and  could  not  exist,  and  the 
person  who  could  alone  have  any  intention  under  the  circum- 
stances, having  merely  a  mercantile  intention,  took  the  commo- 
dity to  the  best  market  he  could  find  for  sale.  So  far  that  was 
right.     But  now  I   will   ask  your  Lordships  to  observe  what 
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follows,  which,  with  the  sincere  respect  I  always  feel  for  liis   Akgumknt. 
Lordship — seems  to  my  mind  a  proposition  which  his  Lordship        rZT 

would  now  desire  to  qualify,  and  to  correct  in  all  probability ;      ^* ^' 

but  which  must  have  had  a  very  misleading  influence  on  the 
minds  of  the  jury.  His  Lordship  proceeds  thus :  "  But  I 
"  meant  gentlemen,  as  I  said  then,  if  I  had  got  an  aflSirmative 
'*  answer  to  that  question,  to  put  another.  If  a  man  may  make 
**  a  vessel,  may  build  a  vessel  for  the  purpose  of  offering  it 
"  to  either  of  the  belligerent  parties  who  is  minded  to  have 
"  it,  may  he  not  execute  an  order  for  it  V  Now  observe,  my 
Lords,  that  would  be  the  same  thing  which  he  might  sell,  that 
is  the  ship,  and  the  ship  armed,  because  he  may  make  and  sell 
the  ship  ready  armed  and  equipped  ;  and  of  coui-se  the  question 
will  relate  to  the  same  matter.  His  Lordship  proceeds :  "  Because 
^  it  seems  to  rae  to  follow  as  a  matter  of  course,  if  I  may 
"  make  a  vessel,  and  then  say  to  the  United  States,  I  have 
"  got  a  capital  vessel,  it  can  easily  be  turned  into  a  ship  of 
"  war ;  of  course  I  have  not  made  it  a  ship  of  war  at  present." 
That  he  could  not  do.  He  is  not  the  belligerent,  he  has  no  power 
to  do  that.  "  Will  you  buy  it  ?  That  is  perfectly  lawful.  Well, 
*'  if  that  is  lawful,  surely  it  is  lawful  for  the  United  States  to 
"  say  *  Make  us  a  vessel  of  such  and  such  description,  and  when 
"  '  you  have  made  it  send  it  to  us/ "  I  take  exception  to  that. 
I  say  that  is  absolute  positive  error,  and  that  it  might  mislead, 
and  probably  did  mislead  the  jury  in  a  most  material  degree. 
His  Lordship  had  said  he  was  going  to  tell  them  his  view  of  the 
construction  of  the  7th  clause  of  the  statute ;  but  the  statute 
strikes  at  that,  while  it  does  not  strike  the  other  transaction, 
provided  always,  of  course,  it  was  done  with  the  prohibited 
intent;  because  the  United  States  coming  into  this  country  are 
masters  of  the  belligerent  intention  ;  there  is  a  warlike  intention, 
and  if  the  United  States  send  here  and  say  to  a  ship-builder 
'^  Make  us,  equip  and  fit  out  for  us,  a  vessel  of  such  and  such  a 
*'  description,"  to  say  that  because  he  might  do  it  as  a  commercial 
speculation,  and  take  it  abroad  and  sell  it  to  them,  therefore  he 
may  execute  for  them  an  order  for  it  here,  that  is  precisely  to  set 
aside  the  distinction  which  the  statute  introduces.  I  will  demon- 
strate that  in  a  moment.  I  will  take  that  very  case  of  the  "  Inde- 
pendencia" ;  if  that  had  been  done  under  an  order  of  the  Govern- 
ment of  Buenos  Ayres  at  Baltimore  which  was  done  without 
their  order,  it  would  have  clearly,  and  beyond  possibility  of  doubt, 
been  struck  at  by  the  Act,  for  that  ship  was  fully  armed  when 
she  left  tlie  United  States.  And  if  the  vessel  had  been  built, 
equipped,  and  armed  under  such  circumstances,  no  human  being, 
under  the  words  of  the  American  statute  or  this,  could  deny  that 
the  statute  was  violated.  The  principle,  if  good  for  anything,  goes 
to  the  full  length,  that  because  you  may  take  abroad  to  sell,  as  a 
commercial  adventure,  a  ship  built,  equipped,  and  armed  to  the 
teeth,  and,  with  her  crew  on  board,  that  what  you  may  do  in 
that  way,  you  may  also  do  in  this  country,  execute  an  order  for 
the  same  article  from  the  United  States  as  a  belligerent,  an  order 
from  a  belligerent  for  a  ship  to  be  fully  armed  and  equipped. 
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Arodmemt.        Now,  my  Lords,  1  say  that  there  is  positive  error  in  that 
rTT"        passage  of  the  charge  of  the  Lord  Chief  Baron,  an  error  most 

material,  which  must  have  been  connected  in  the  minds  of  the 

jury  with  the  statement  which  his  Lordship  had  previously  toade 
when  first  adverting  to  the  question,  saying,  '*  It  is  necessary  for 
"  me  to  advert  to  the  Act  of  Parliament,  in  order  to  tell  you 
"  what  is  the  construction  I  put  upon  the  7th  section,  which  we 
"  alone  have  to  do  with  on  the  present  occasion."     How  does  his 
Lordship  proceed  ?  His  Lordship  proceeds  thus  :  "  Now  the  learned 
"  counsel  certainly  addressed  themselves  very  much  to  this  view 
"  of  the  matter.     '  But  if  you  will  allow  this,  you  repeal  the 
"  *  statute/    Gentlemen,  I  think  nothing  of  the  kind/'    That  is, 
if  you  allow  the  same  thing  to  be  done  under  the  order  of  a 
belligerent  which  can  be  done  without  his  order,  you  do   not 
repeal  the  statute.      "What  that  statute  meant  to  provide  for 
"  was,    I   own,   I   think,   by  no   means  the   protection  of  the 
"  belligerent   powers.     I    don't  think   their   protection   entered 
"  into  the   heads  of  those  who  framed  this  statute,  otherwise 
"  they  would   have   said,  You  shall  not  sell  gunpowder,  you 
*'  shall   not  sell   guns.      There  are   places  that  now   and  then 
*'  explode  in  different  parts  of  the  kingdom  no  doubt,  and  which  ^ 
"  would  have  complained  very  heavily  if  they  had  said  You  shall 
'*  not  sell  powder,  you  shall  not  sell  arms  !    Why,  all  Birming- 
*'  ham  would  have  been  in  arms.    But  the  object  of  this  statute 
"  is  this, — We  will  not  have  our  ports  in  this  country  subject 
"  to  possibly  hostile  movements.     You  shall  not  be  fitting  up 
"  at  one  dock  a  vessel  equipped  and  ready,  not  being  completely 
"  armed,  but  ready  to  go  to  sea  ;  and  at  another  dock  close  by, 
"  be  fitting  up  another  vessel,  and  equipping  it  in  the  same  way, 
"  which  might  come  into  hostile  communication  immediately, 
**  possibly  before  they  left  the  port.     It  would  be  very  wrong  if 
'*  they  did  so,  but  it  is  a  possibility.     Now  and   then   it  has 
"  happened,  and  that  has  been  the  occasion  of  this  statute,  no 
"  doubt."      That   last   remark  is   merely  an   illustration;    but, 
observe,  his  Lordship  uses  it  in  connexion  with  this  remarkable 
statement,  that  whatever  might  be  lawfully  sold  abroad,  if  taken 
abroad  as  a  mere  commercial  adventure,  may  be  lawfully  made 
here  under  an  order  from  a  belligerent ;  which  he  follows  up  by 
saying  ;  no  doubt  it  was  not  the  intention  of  the  statute  to  intei  - 
•         fere  with  the  contraband  trade  ;  and  that  would,  of  course,  be  in 
the  minds  of  the  jury,  with  the  general  statement  of  the  law  as  to 
contraband  trade,  with  which  his  Lordship  had  begim.     What 
follows  upon  that?     If  we  have  got  here  the  instruction  which 
the  jury  were  taught  to  expect,  namely,  the  construction  which  his 
Lordship  put  upon  the  section,  we  have  clearly  got  a  wrong  one. 
But  then  what  follows  immediately  ?     His  Lordship  says  that  he 
is  not  going  to  put  to  them  the  question,  as  to  the  purpose  for  which 
this  ship  was  intended.     He  says  :  "  Well,  if  that  is  so,  let  us  see 
"  what  is  the  condition  of  this  vessel.     The  vessel  was  clearly 
••  nothing  more  than  in  course  of  Imilding.     I  do  not  know  what 
*'  conclusion  you  would  come  to  as  to  what  service  she  was  in- 
"  tended  for.      If  it  became  a  matter  of  importance  Ijo  decide 
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"  that,  it  would   be  a  question  for  you  to  decide,  whether  it    Aboumeht. 
"  amounted  to  more  than  a  strong  suspicion,  or  whether  it  was  so        TZr 

"  made  out  to  your  entire  satisfaction  so  as  to  justify  a  verdict        . V^' 

*'  in  that  direction.  But,  gentlemen,  I  do  not  propose  to  put  that 
"  to  you."  So  that  his  Lordship  did  not  propose  to  put  to  them 
what  we  say  was  the  whole  question  in  the  case,  namely, 
whether  this  ship  was  intended  for  the  belligerent  service  of  the 
Confederates.  And,  obviously,  the  jury  must  have  thought  the 
reason  why  his  Lordship  did  not  propose  to  put  that  question  to 
them  was,  that  it  was  lawful  for  a  ship-builder  to  execute  any 
order  whatever  for  a  belligerent  in  this  country,  notwithstanding 
the  statute,  if  he  might  have  taken  abroad  for  sale,  as  a  specu- 
lation for  himself,  the  same  kind  of  goods  independent  of  the 
statute. 

Lord  Chief  Baron. — You  will  find  that  that  is  quite  incon- 
sistent with  the  question  that  was  ultimately  put. 

Mr.  AttoTTiey  Oeneral.—  ^Oy  my  Lord,  I  think  not. 

Lord  Chief  Baron, — I  believe,  utterly. 

Mr.  Attorney  General. — I  know  your  Lordship  intended  it  so. 

Lord  Chief  Baron. — The  practice  in  this  Court,  as  I  have 
already  observed,  is  not  to  proceed  in  the  course  which  you  are 
now  pursuing.  I  do  not  mean  further  to  object  to  it.  The 
question  is,  was,  at  last,  the  true  question  in  the  cause  put  to  the 
jury. 

Mr.  Att07mey  General. — Your  Lordship  is  perfectly  well  aware 
that  there  are  many  cartes  which  show,  that,  where  the  inter- 
pretation of  an  Act  of  Parliament  is  involved,  the  jury  ought 
to  be  properly  directed  by  the  learned  Judge  as  to  his  in- 
terpretation of  that  Act  of  Parliament.  If  your  Lordship  had 
not  said,  as  you  did  say,  that  you  were  going  to  tell  the 
jury  what  the  construction  was  which  you  were  going  to 
put  upon  the  7th  section  ;  still  I  think  it  might  have  been 
expected,  that  the  object  of  the  remarks  which  preceded  .the 
question  put  to  the  jury  would  be  to  explain  that  construction. 
I  say  that  after  those  remarks,  the  jury  not  having  received  any 
information  from  your  Lordship  as  to  what  was  the  construction 
except  from  the  passages  which  I  comment  upon,  and  to  which 
I  object,  must  have  understood  the  general  language  of  the  Act 
of  Parliament,  in  which  your  Lordship  put  the  question,  in  the 
light  of  that  commentary  upon  it,  which  the  jury  supposed  your 
Lordship  had  been  making,  and  which  I  must  take  the  liberty  of 
saying  we  thought  you  had  made,  and  which  I  believe  eveiy 
person  engaged  in  the  cause  also  thought  had  been  made.  Your 
Lordship  says :  "  But,  gentlemen,  1  don  t  propose  to  put  it  to  you, 
"  nor  do  I  think  it  worth  while.*'  I  think  there  was  a  positive 
error  in  not  putting  that  question  to  the  jury.  We  had  a  right 
to  have  the  question  put  to  the  jury  as  to  what  service  she  was 
intended  for,  and  undoubtedly  your  Lordship  did  not  intend  to 
put  that  question.  You  told  the  jmy  that  you  did  not  think  it 
necessary  to  put  that  question.  That  would  make  them  under- 
stand, that,  under  the  general  terms  of  the  question,  finally  put 
in  the  words  of  the  statute,  your  Lordship  did  not  intend  to  put 
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Aroumbkt.  tbat  to  them.  Then  your  Lordship  goes  on  to  say :  "  Gtentlemen, 
rrr"  "  I  do  not  propose  to  put  that  to  you,  nor  do  I  think  it  worth 
^^'  "  while  to  follow  the  learned  Attorney  General  through  the 
"  whitewashing  of  Clarence  Kandolph  Yonge :  because,  after  all, 
'^  what  he  proved  seems  to  me  to  have  the  least  possible 
"  connection  with,  or  effect  upon  the  real  question  in  this  case, 
"  which  I  take  to  be  this :  Was  the  vessel  bmlt,  or  was  it  merely 
"  in  course  of  building." 

Lord  Chief  Baron. — There  must  be  some  mistake  there. 

Mr.  Attoimey  General. — I  think  there  probably  is  a  mistake. 

Lord  Chief  Baron. — I  am  sure  I  did  not  express  myself  so. 

Mr.  Attorney  Oeneral — ^Then,  my  Lord,  I  wiU  not  dwell 
further  on  that.  I  am  sure  it  did  not  express  the  meaning  that 
your  Lordship  intended  to  convey,  and,  therefore,  it  is  not 
necessary  for  me  to  say  anything  further  upon  it  I  will  not 
dwell  upon  that,  because,  of  course,  that  would  be  corrected  by 
the  form  in  which  the  question  was  finally  put.  "  Now,  gentle- 
"  men,  I  present  the  matter  to  you  in  another  point  of  view.'" 
Now  here  is  a  passage  in  which  your  Lordship  evidently  failed 
to  express  what  you  intended  to  convey,  because  we  know  now 
accurately  what  your  Lordship  did  mean ;  but  no  one  reading 
the  words  which  I  am  going  to  read  (and  which  I  am  sure  is 
not  an  inaccurate  expression  of  what  fell  from  your  Lordship's 
lips),  would  undei*stand  them  with  the  important  qualification 
with  which  we  now  know  they  were  meant  to  be  understood. 
They  are  these : — "  Now,  gentlemen,  I  present  the  matter  to  you 
"  in  another  point  of  view.  The  offence  cogainst  which  this  in- 
"  formation  is  directed,  is  the  equipping,  furnishing,  fitting-out, 
**  or  arming.  Gentlemen,  I  have  looked  so  that  I  might  not  go 
"  wrong  (as  we  have  the  advantage  of  having  it  here)  at  Webster's 
"  American  dictionary,  a  work  of  the  greatest  learning,  research, 
"  and  ability ;  no  one  can  complain  that  I  refer  to  that.  It  appears 
"  there  that  *  to  equip  '  is  *  to  furnish  with  arms,'  in  the  case  of 
''  a  ship  especially  it  is  'to  furnish  and  complete  with  arms.' 
"  That  is  what  is  meant  by  *  equipping.'  'Furnish*  is  given  in 
"  every  dictionary  as  the  same  thing  as  '  equip.'  To  '  fit  out '  is 
"  '  to  furnish  and  supply '  as  to  fit  out  a  privateer ;  and  I  own 
"  that  my  opinion  is,  that '  equip,'  '  furnish,'  '  fit  out,'  or  '  arm  * 
"  all  mean  precisely  the  same  thing.  I  do  not  mean  to  say  that 
''  it  is  absolutely  neeessary  (and  I  think  that  the  learned 
"  Attorney  General  is  right  in  that)  ;  it  is  not  perhaps  nec^sary 
"  that  the  vessel  should  be  armed  at  all  points."  If  that  language 
is  accurate 

Loi^d  Chief  Baron. — There  it  is  certainly  inaccurate. 

Mr.  Attorney  Oeneral. — Well,  if  your  Lordship  says  so,  I  am 
not  in  a  position  to  verify  the  language  of  the  report. 

Lord  Chief  Baron. — The  object  of  that  part  of  the  summing 
up  was  to  point  out  that  a  case  which  the  Attorney  General 
observed  upon  in  his  reply,  and  which  raised  a  distinction 
between  "  fitting  "  and  "  arming  "  was  correctly  decided. 

Mr.  Attorney  Oeneral. — Your  Lordship  will  pardon  me. 

Loixl  Chief  Baron, — Just  let  me  proceed.     I  had  stated  my 
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opinion ;  but  I  did  not  lay  that  down  as  law.     I  intended  to    Abgumbnt. 
convey  to  the  jury  that  that  was  my  opinion,  but  I  read  to  them        TZT 

the  hmguage  from  the  dictionaiy  to  assist  them  in  making  out        ^' 

the  meaning  of  the  words  for  themselves.  I  expressed  my  opinion 
and  nothing  more,  but  then  I  meant  distinctly  to  point  out  that  I 
adopted  the  American  decision,  that  there  might  be  a  fitting-out 
without  any  arming  at  all,  and  that  so  far  the  two  words  did  not 
necessarily  means  the  same  thing. 

Mr,  Attorney  General. — We  know  from  your  Lordship  most 
accurately  what  your  Lordship  meant  to  convey. 

Lord  Chief  Baron, — ^And  what  I  said. 

Mr,  Attorney  General. — Your  Lordship  will  pardon  me  for  re- 
minding you  what  was  the  understanding  at  the  time. 

Lord  Chief  Baron, — What  I  said  was  that  the  jury  in  that  case 
found  that  the  vessel  was  actually  fitted  out  although  not  armed. 

Mr.  Attorney  General, — Are  the  words,  "  though  not  armed," 
there? 

Lord  Chief  Baron, — They  are  in  the  report,  and  they  are 
stated  in  the  course  of  the  case.  Every  time  that  a  matter 
is  mentioned  you  cannot  repeat  all  that  belongs  to  it.  It 
was  perfectly  well  known  and  stated  that  in  that  case  the 
vessel  was  found  to  be  equipped  and  not  armed.  It  is  not  ne- 
cessary to  observe  further  upon  that  now.  "  They  found  so  most 
"  properly,  for  she  actually  sailed  away  with  her  captain  who 
"  afterwards  turned  her  into  a  privateer  and  she  went  away  in  a 
"  great  measure  fitted.  The  jury  found  that  she  was  fitted.  The 
"  question  is  whether  you  think  this  vessel  was  fitted.  Armed  she 
"  certainly  was  not."  And  the  other  was  not  armed.  The  jury 
was  aware  of  that  if  they  were  attending  to  what  was  going  on, 
because  it  was  part  of  the  statement  in  that  case  that  the  vessel 
was  not  armed. 

The  Attorney  General. — I  beg  to  acquiesce  in  your  Lordship's 
explanation. 

Lord  Chief  Baron, — "  Armed  she  certainly  was  not,  but  was 
"  there  an  intention  that  she  should  be  furnished,  fitted,  or  equip- 
"  ped  at  Liverpool  Y*  The  information  containing  nothing  about 
arming  at  all,  it  would  have  been  improper  to  put  anything 
about  the  arming  of  the  "Alexandra."  The  question  whch  I 
put  was  this. — Was  there  an  intention  that  she  should  be 
furnished,  fitted,  or  equipped  at  Liverpool  ? 

Mr.  Bai^n  BramwelL — I  do  not  know  whether  my  Lord  will 
agree  to  this  as  the  correct  view  of  his  summing  up,  but,  it  seems 
to  me,  that  he  in  effect  said,  it  is  not  necessary  that  the  vessel 
should  be  armed,  but  she  must  have  an  equipment  of  a  warlike 
character,  so  that  what  you  have  got  to  consider  is  whether  she 
was  equipped  in  that  sense.  That  seems  to  me  to  be  the  effect  of 
my  Lord's  summing  up.     Do  you  think  it  was  other  than  that  ? 

The  A  ttorney  General. — ^Your  Lordship  will  see  what  we  under- 
stood by  it  if  you  will  look  at  what  fell  from  myself  just  towards 
the  close  of  the  observations  at  the  end  of  the  report,  after  wo 
had  handed  up  a  paper  putting  down  the  points  which  we 
thought  had  been  ruled,  and  to  which  we  took  objection.     One 
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Abouiiismt.    was  to  the  effect  that  a  warlike  armament  was  necessary  ;  and 
7 —        your  Lordships  will   observe  I  said,  "  Your  Lordship  said  the 

* ^'      "  words  were  the  same,  that  every  one  of  the  words  required  a 

"  warlike  armament  at  Liverpool"  That  is  what  we  certainly 
understood  his  Lordship  to  say.  I  cannot  but  think  that  the 
reference  to  the  Dictionary  and  the  statement  of  his  Lordship's 
opinion  was  unfortunate,  if  his  Lordship  was  relying  on  the 
recollection  of  the  jury  of  the  case  cited  from  Peters  ;  in  which  it 
appeared  in  the  report  that  there  was  not  any  arming. 

Mr,  Baron  Bramwell, — I  do  not  understand  my  Lord  to  say, 
that  he  did  not  give  the  jury  to  understand  that  the  equipment 
must  be  of  a  warlike  character.  I  understand  my  Lord  to  say 
that  he  did  make  that  statement.  He  said,  in  effect,  "If  my 
"  private  judgment  governed  this  matter  I  should  say  that  the 
"  words  are  identical,  and  that  the  case  could  not  be  within  the 
"  Act,  unless  the  ship  were  armed,  but  I  will  not  tell  you  that, 
"  because  there  seems  to  be  a  doubt  about  it ;  still  I  think  it 
"  must  be  a  warlike  equipment ;  but  that  is  for  you  to  say." 

Mr,  Attiyrney  Oeneval. — If  that  is  the  view  which  youi-  Lord- 
ships will  take  of  the  meaning  of  the  summing  up,  then  if  by 
"  warlike  equipment  *'  was  imderstood,  as  I  thiiJk  the  jury  must 
have  understood,  an  equipment  distinct  from  anything  in  the 
structure  of  the  vessel,  and  not  to  be  considered  as  a  warlike 
equipment,  unless  distinctively  of  that  character,  although  the 
purpose  and  character  of  the  vessel  was  proved  to  be  warlike,  then 
I  except  to  that  an  erroneous  direction.  His  Lordship  said  in 
effect  that  he  did  not  propose  to  put  to  the  jury  the  question  for 
what  service  it  was  intended.  Your  Lordship  will  recollect  that. 
That,  of  course,  was  aa  good  as  telling  the  jury. 

Lord  Chief  Baron, — That  is  for  what  purpose  it  was  ultimately 
intended. 

Mr,  Attorney  Oeneral. — The  word  "ultimately"  was  not  used. 
I  do  not  think  that  your  Lordship  could  have  meant  ''ultimately," 
as  distinct  from  immediately,  for  this  reason,  that  all  the  evidence 
tended  to  show  that  it  was  a  contract  by  the  agents  of  the 
Confederate  States  at  Liverpool  for  this  vessel  to  be  built,  and 
equipped  as  far  as  she  could  be ;  there  was  no  evidence  to  raise 
any  question  of  anything  like  a  remote  or  undecided  intention 
in  the  case.  Your  Lordship  said,  in  effect,  that  the  question  of 
what  service  she  was  intended  for,  was  immaterial;  and  it  was 
not  proposed  to  be  put.  I  take  the  ruling  to  have  been  this  ? 
Gentlemen,  you  may  believe  that  this  ship  was  ordered  by  the 
Confederate  States  of  America,  as  a  gun  boat  for  this  service,  but 
unless  you  believe  that  she  was  intended  to  leave  the  port  of 
Liverpool  with  an  equipment  of  so  distinctively  a  warlike  cha- 
racter, additional  to  those  you  find,  as  would  enable  her  at 
once  to  conaimit  hostilities,  then  she  is  not  within  the  Act  If 
that  is  your  Lordship  s  ruling,  we  humbly  except  to  it  as  ervo- 
neous  in  law.  And  I  think,  that,  although  the  language,  with 
which  his  Lordship  concluded,  is  liot  altogether  unequivocal,  yet 
it  is  properly  susceptible  of  that  interpretation ;  because  his 
Lordship  says  this  in  page  233;  after  stating  the  evidence  of 
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Captain  Inglefield,  in  which  the  report  attributes  to  his  Lordship    -Argument. 
what  I  do  not  recollect  having  heard,  and  I  do  not  think  his      4thi)iy 

Lordship  did  so  say,  Captain  Inglefield  said,  '*  it  was  probably  as        * 

*'  fit  for  a  yacht  as  any  vessel  that  was  ever  built/'  Now,  I  think 
the  word  "  yacht "  there  is  an  error,  because  I  am  sure  his  ^ 
Lordship  did  not  intend  to  misrepresent  the  evidence.  I  think  ' 
it  should  have  been  a  ship  of  war,  a  gun -boat,  or  something 
of  that  kind.  The  evidence  is  merely  this,  it  might  possibly 
be  used  as  a  yacht,  not  that  it  was  well  adapted  for  that  pur- 
pose; I  think  there  is  some  mistake  in  that.  Then,  after 
stating  the  effect  of  Captain  Inglefield's  evidence,  his  Lordship 
proceeds  thus,  "  In  short,  what  he  makes  out  is,  that  she  might 
"  have  been  built  for  a  yacht  or  might  have  been  built  as  a 
"  vessel  capable  of  being  converted  into  a  war  vessel."  His 
Lordship  must  be  understood  to  mean  what  the  witness  said,  not 
being  changed  from  a  yacht  into  a  gunboat,  but  being  maide  a 
complete  war  vessel  by  going  further,  and  adding  something 
which  had  been,  according  to  the  original  design,  intended. 
"  But  was  there  any  intention  that  the  port  of  Liverpool  should 
"  be  made  the  port  of  departure  for  the  vessel  in  that  condition  T* 

Mr,  Baron  Cliannell. — That  is  preceded  by  the  words  "  but 
"  the  question  is." 

Mr.  Attoimey Oeneral. — "That  she  should  be,  in  the  language 
"  of  the  Act  of  Parliament,  either  equipped,  furnished,  fitted  out, 
"  or  armed  with  the  intention  of  taking  part  in  any  contest." 
If  that  means  immediately  taking  part  in  any  contest  and  being 
in  a  situation  to  do  so  at  the  time,  it  corresponds  cei-tainly  with 
the  interpretation  which  Mr.  Baron  Bramwell  has  suggested, 
"  That  there  was  a  knowledge  that  very  likely  she  would  be  so 
''  applied  there  can  be  no  doubt  as  there  is  when  persons  send 
"  gunpowder."  I  think  I  am  entitled  to  say  that  the  evidence 
was  that  the  Confederate  States  had  ordered  her  as  a  gim-boat. 
It  is  not  a  question  of  greater  or  less  likelihood,  because  persons 
do  not  order  ships  of  war  except  to  use  them  as  ships  of  war. 

Mr,  Baron  Brainwell, — I  take  it  that  this  portion  of  the  sum- 
ming up  is  favourable  to  you  ;  I  think  it  is  very  much  so.  It 
«ays  in  effect.  You  may  almost  take  it  for  granted  that  every- 
thing else  is  made  out.  You  may  take  it  for  granted  that  she 
was  for  the  Confederate  States,  and  was  ultimately  to  be  applied 
as  a  ship  of  war  for  the  use  of  the  Confederate  States,  but  was 
she  fitted  out  for  that  purpose  ?  In  my  opinion  that  is  leaving 
the  question  rather  favourably  to  you.  He  says  if  you  simply 
find  this  vessel  was  to  be  fitted  out  as  a  vessel  of  war  at  Liverpool, 
then  I  think  you  liad  better  find  your  verdict  for  the  Crown. 

Lord  Chief  Baron, —  I  certainly  never  intended  to  make  any 
doubt  whatever  that  she  was  intended  for  the  Confederates. 

Mr.  Baron  Bramwell, — It  assumes  that  you  had  established 
that. 

Mr,  Attorney  General. — That  assists  my  argument  exceedingly, 
because  it  enables  me  to  take  that  as  a  starting  point.  I  think 
that  his  Lordship's  ruling  amounts  to  this,  assuming  that  this 
ship  was  built  under  the  orders  of  the  Confederate  belligerent 
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Aboumkmt.    Govemmenfc,  for  their  service  as  a  gun-boat,  yet  looking  at  the 
77""        evidence  of  wliat  she  is  now,  if  you  do  not  believe  that  she  is  to 

^'      receive  further  equipments  on  board  which  will  enable  her  to 

take  part  in  a  contest  as  soon  as  she  leaves  the  port  of  Liverpool, 
then  she  is  not  within  the  Act. 

Mr,  Baron  Bramwell, — If  I  may  be  allowed  to  say  so,  my 
Lord  may  be  wrong  in  the  view  he  took  of  the  Act  of  Parlia- 
ment, but  in  my  opinion  nothing  can  be  more  favourable  than 
the  summing  up  for  you.  "  ITiat  there  was  a  knowledge  that 
'*  very  likely  she  would  be  so  applied  there  can  be  no  doubt,  ' 

"  as  there  is  when  persons  send  powder."  I  have  no  doubt 
that  the  word  "  send  "  should  be  "  sell."  "  I  take  it  for  granted 
**  that  there  are  agents  on  both  sides.  One  openly  buying 
"  every  munition  of  war  (and  they  have  a  right  to  do  it), 
"  and  the  subjects  of  this  country  have  a  right  to  sell  to  them, 
"  and  openly  carrying  them  away  ;  the  others  buying  wherever 
*'  they  can,  and  probably  endeavouring  to  take  the  blockade 
"  or  to  smuggle  in  some  way  or  other."  It  is  manifest  that 
my  Lord  assumed  that  everything  was  made  out  in  your  favour, 
excepting  the  one  question  of  whether  there  was  an  intention  in 
some  part  of  this  country  that  she  should  be  equipped  so  as  to 
be  in  a  warlike  condition  when  she  left. 

Mr.  Baron  Channell. — There  is  a  2nd  paragraph  at  page  232. 
I  do  not  understand  the  Lord  Chief  Baron's  ruling  in  that  way. 
He  is  dealing  with  the  question  of  fact,  which  he  thinks  right  to  i| 

leave  to  the  jury.     He  says,  "  I  do  not  know  what  conclusion  !i 

"  you  would  come  to  as  to  what  service  she  was  intended  for. 
"  If  it  became  a  matter  of  importance  to  decide  that,  it  would  be 
"  a  question  for  you  to  decide,  whether  it  amounted  to  more 
"  than  a  strong  stispicion,  or  whether  it  was  so  made  out  to  your 
*'  entire  satisfaction  as  to  justify  a  verdict  in  that  direction. 
"  But,  gentlemen,  I  do  not  propose  to  put  that  to  you."  Do  you 
understand  by  that  that  his  Lordship  meant  that  the  question 
did  not  arise,  or  that  the  facts  were  so  clearly  in  favour  of  the 
Crown  that  it  was  unnecessary  to  put  that  question  to  the 
jury? 

Mr.  Attorney  Oeneral. — I  should  have  imderstood  that,  in  his 
Lordship's  opinion,  the  question  did  not  arise ;  because  his  Lord- 
ship uses  those  words,  that  if  it  became  a  matter  of  importance  to 
decide  that,  "  It  would  be  a  question  for  you  to  decide  whether 
"  it  amounted  to  more  than  a  strong  suspicion,  or  whether  it 
"  was  so  made  out  to  your  entire  satisfaction.*'  That  does  not 
seem  like  the  language  which  would  be  used  if  his  Lordship  had  | 

meant  to  say,  the  evidence  appears  so  clear  that  you  will  not 
entertain  a  doubt  upon  the  subject. 

Lord  Chief  Baron. — I  have  nothing  to  do  with  that. 

Mr.  Baron  Bra/mwell. — Mr.  Attorney,  let  me  call  your  atten- 
tion to  the  last  sentence  but  one  of  my  Lord's  summing  up  ; — 
"  If  you  think  the  object  was  to  equip,  furnish,  fit  out,  or  arm 
*'  that  vessel  at  Liverj)ool,  then  thai  is  a  sufficient  matter.  If 
"  you  find  that,  find  for  the  Crown."  That  assumes  that  all 
the  other  requisites  for  a  verdict  for  the  Crown  were  established. 
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Mr,  Attorney  Oe^iieral, — Unless,  my  Lord,  it  is  to  be  interpreted    Argument* 
as  in  substance  a  direction  which  necessarily  leads  to  an  adverse        r~~ 

conclusion  to  the  Crown,  that  his  Lordship  did  not  think  it  was     *^ ^J' 

requisite  to  go  into  the  other  points. 

Mr.  Ba/ron  Channell. — It  seems  to  me  to  make  a  great  deal  of 
difference  in  your  argument  in  what  way  you  are  to  understand 
the  words,  *'  Gentlemen,  I  do  not  propose  to  put  that  to  you,'' 
because  if  his  Lordship,  in  expressing  himself  so,  meant  to  lead 
the  jury  to  suppose  that  that  question  did  not  arise,  then  they 
would  understand  the  way  in  which  he  leaves  the  question  at  last 
as  a  leaving  that  excludes  that  consideration. 

Mr.  Attorney  Oeneral. — I  own  that  is  the  way  I  viewed  it,  and 
view  it  still,  in  the  interpretation  of  those  words.  I  think  the 
jury  would  naturally  so  understand  it,  in  the  final  words  his 
Lordship  uses,  although  no  one  can  say  that  leaving  the  question 
in  the  terms  of  the  Act  of  Parliament  is  not  right,  provided  those 
terms  have  been  properly  explained  as  far  as  they  should  have 
been  ;  yet  when  you  see  there  was  no  other  explanation  preced- 
ing, except  that  which  we  have  seen;  and  again,  the  opposition 
between  equipping,  furnishing,  or  fitting  out,  or  arming  the  vessel 
at  Liverpool ;  or,  on  tl  e  other  hand,  '*  if  you  think  the  object 
**  really  was  to  build  a  ship  in  obedience  to  an  order,  and  in  com- 
**  pliance  with  a  contract,  leaving  it  to  those  who  bought  it  to 
*  make  whatuse  they  thought  fit  of  it,''  I  think  the  jury  would 
naturally  suppose  that  the  knowledge  which  the  builder  and 
equipper  might  have  of  the  intention  of  the  Confederate  Govern- 
ment was  immaterial,  if  their  business  was  simply  to  supply  an 
article  of  trade.  i 

{Their  Lordships  conaidted,] 

Mr.  Baron  Bromiwell — I  should  think  if  your  construction  of 
the  Act  is  right,  that  there  was  practically  a  misdirection,  because 
there  is  no  doubt  that  the  practical  effect  of  the  direction  was 
that  the  mere  equipping  was  not  sufficient. 

Mr.  Attorney  Oeneral — That  is  rather  my  own  feeling,  and 
we  had  never  wished  to  raise  it  in  any  other  form. 

Mr.  Baron  Bramwell. — ^Would  not  that  save  you  the  trouble 
of  minutely  criticising  words  which  are  most  wonderfully  well 
reported,  although  not  with  strict  verbal  accuracy.  I  for  one 
am  satisfied  that  this  word  "  send"  should  have  been  "sell." 

Lord  Chief  Baron. — That  is  not  the  only  inaccuracy. 

Mr.  Attorney  Oeneral. — Fortunately  I  had  come  to  the  termi- 
nation of  what  I  was  going  to  say ;  and  there  is  only  one  other 
remark  which  I  will  make,  and  then  leave  it  in  your  Lordships' 
hands.  I  cannot  help  thinking  that  the  last  words  of  his  Lord- 
ship's summing  up,  in  which  the  question  is  finally  stated,  might 
be  misunderstood  by  the  jury  in  this  way,  they  might  be  led  by 
them  to  think  that  they  were  to  look  at  the  builder,  whether  \nB 
object  was  to  equip  and  arm,  or  to  build  in  obedience  to  an  order, 
and  in  compliance  with  a  contract ;  because  your  Lordship  will 
observe  that  those  last  words,  which  are  opposed  to  the  others, 
could  apply  to  Uie  builder  only ;  they  could  have  nothing  to  do 

8341.  c  c  _ 
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Abgumsvt.    with  the  Confederate  Goyemment  and  their  agents ;  leaving  it,  as 
— "        if  the  only  material  intention  was  that  of  the  builder,  whether  the 

^ j^'      builder  intended  something  hostile,  or  meant  to  execute  the  order 

in  the  way  of  trade,  I  think  the  jury  may  so  have  understood 
the  words,  and  that  it  would  be  a  natural  construction  of  them, 
having  regard  to  the  other  passages  in  the  charge  to  which  I 
have  adverted  and  which  I  have  laid  so  much  stress  upon.  I  am, 
however,  salisfied  with  the  way  in  which  it  is  put  from  the 
Bench ;  and  if  my  argument  upon  the  law  is  right,  that  will  of 
course  be  all  that  I  desire  to  establish. ' 

Now,  my  Lords,  I  shall  fortunately  have  but  little  to  say  upon 
the  remaining  part  of  the  case.  My  learned  friend,  Mr.  Mellish, 
is,  I  think,  wrong  in  his  law,  as  to  its  not  being  competent  to  the 
Court  to  give  a  new  trial  in  a  case  of  this  description  on  the 
ground  of  the  verdict  being  against  evidence.  My  Lords,  the 
authorities  may  seem  to  be  meagre,  but,  such  as  they  are,  they 
tend  to  show  that  in  the  cases  to  which  they  apply  the  rule  is  a 
somewhat  arbitrary  one ;  that  is  to  say,  that  the  defendant  may 
have  a  new  trial,  but  the  plaintiff  cannot,  for  that  is  what  it 
amounts  to. 

Mr.  Baron  Bromiwell — Allow  me  to  put  this  question :  sup- 
posing my  Lord  was  right  in  the  question  which  he  put  to  the> 
jury,  and  that  you  are  wrong  in  your  explanation  of  the  statute, 
would  you  still  say  that  the  verdict  was  against  the  evidence  ? 

Mr,  Attorney  General, — Yes,  my  Lord,  and  I  think  so  for  this 
reason — 

Mr.  Baron  Bra/m/welL — Tou  think  there  was  good  evidence  of 
an  intention  for  warlike  equipment. 

Mr,  Attorney  Oeneral, — I  think  there  .was,  and  I  will  tell 
your  Lordships  in  a  few  words  why. 

Mr,  Baron  GhanneU, — Do  you  go  the  length  of  saying  that  the 
learned  judge  should  have  told  the  jury  that  if  they  believed  the 
evidence  they  were  bound  to  find  for  the  Crown  ? 

Mr,  Attorney  Oeneral, — No,  my  Lord,  I  do  not  say  the  learned 
judge  was  bound  to  tell  them  that ;  but  what  I  mean  to  say  is 
this,  that  having  regard  to  the  manner  in  which  in  the  charge 
the  question  of  equipment  had  been  treated,  the  jury  would  be 
naturally  led  to  suppose  that  another  and  a  different  kind  of 
proof  of  warlike  equipment  was  to  be  expected  than  that  which 
was  given ;  and  that  the  intention  so  to  do  must  be  brought 
home  to  the  builder.  Perhaps,  my  Lord,  it  would  be  as  well 
that  I  should  make  the  few  observations  I  have  to  make  upon 
the  evidence  with  respect  to  that. 

Mr.  Ba/ron  Bra/mweU. — I  should  veiy  much  like  to  hear  them. 

Mr,  Attorney  Oeneral, —  There  was  a  gun-boat  in  course 
of  construction.  My  friend,  Sir  Hugh  Cairns,  in  his  commentary 
upon  the  evidence,  attacked  the  witness  Da  Costa  for  constantly 
calling  this  ship  "  a  gun-boat."  He  said  he  knew  it  as  nothing 
else.  It  was  proved  by  Hodgson,  the  packer,  that  Fawcett, 
Preston,  and  Company,  themselves,  by  Mr.  Speers,  their  foreman, 
gave  the  orders  to  cany  things  to  the  gun-boat,  and  that  the  ship 
was  called  the  gun-boat  by.  them,  and  known  by  that  name  9S 
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much  bjrtheih  asit  ^as'by  Da  Costa,  wha  received  his  information    Amoumsxt: 
from  Mr.  Miller.   There  was  no  doubt,  therefore,  of  that ;  the  ship      .^T" 
.was  a  gun- boat  in  course  of  construction.      If  the  evidence  of  *^' 

Da  Costa  was  to  be.believed,  and  there  was  nothing  to  discredit 
him, — Miller  expressly  admitted  that  he  was  building  it  conjointly 
with  Fawcett,  Preston,  and  Company,  imder  a  contract  with 
Messrs.  Fraser,  Trenholm,  and  Company,  as  agents  for  the  Con- 
federate States.  We  proved  a  construction  of  fitments  peculiarly 
adapted  for  gun-boats,  bulwarks,  peculiarly  adapted  for  gun-boats, 
and  nothing  else  ,and  nothing  wanting  to  make  it  operate  as  a 
gun-boat,  except  a  pivot  plate  for  gtins,  which  might  be  put  in  at 
any  time,  and  as  to  which,  I  should  have  submitted,  in  the 
absence  of  any  evidence  to  the  contrary,  you  must  infer  that  the 
work,  if  not  interrupted  by  seizure,  would  have  been  completed  in 
the  way  proper  for  a  gun-boat ;  for  everything  was  proceeding  in 
that  direction.  There  was  something  about  guns,  which  I  agr^e 
was  not  traced  conclil&ively  to  this  ship ;  though  it  would  be 
fit  to  be  considered  by  the  jury.  Putting  arms  aside,  and  suppo- 
sing arms  not  necessary  to  be  put  on  board,  (guns  would  be 
arms,)  but  putting  that  aside,  is  it  seriously  meant  that  a  ship 
of  that  description,  a  gun-boat,  being  built  for  a  belligerent  under 
his  order,  and  constructed  with  bulwarks,  hammock  nettings, 
hatchways  too  small  for  cargoes,  and  other  things  peculiarly 
adapted  for  ships  of  war,  wanting  not  to  have  its  nature  changed, 
but  merely  to  have  something  added  which,  when  finislied,  will 
make  it  a  complete  gun-boat,  has  not  everything  which  is  neces- 
sary to  give  its  equipments  a  warlike  character  ?  and  is  it  not  a 
conclusion  of  law,  that  the  work  which  we  found  in  progress 
would  have  been  completed,  if  it  had  not  been  interrupted  and 
stopped  ?  Are  you  to  say,  that  the  Crown  in  aU  cases  of  this  de- 
scription must  wait  until  the  works  have  been  actually  done  which 
it  is  the  object  to  prevent  up  to  the  point  at  which  the  ship  is  fit 
to  receive  Jlier  arms,  tbe  consequence  of  which  will  be  that  by  crafb 
and  ingenuity,  and  under  the  cover  of  mists  and  fogs,  it  may  well 
happen,  especially  if  the  law  ofl&cers  of  the  Crown  require  any 
time  to  consider  the  evidence  laid  before  them,  ships  of  a  warlike 
description  may  get  away  i  I  cannot  see  anything  in  the  nature 
of  the  thing,  in  the  evidence  in  this  case,  or  in  the  Act  of  Parlia- 
ment, that  would  make  it  right  for  a  jury  to  assume,  that  the 
character  of  this  ship's  equipment  was  not  warlike,  if  that  is  re- 
quired by  the  Act :  for  I  think  the  hammock  fittings  and  the 
bulwarks  were  already  of  that  character,  and  the  whole  fittings 
would  have  been  completed  at  Liverpool  if  the  ship  had  not  been 
seiaed  by  the  Government.  It  seems  to  me,  if  more  was  required 
of  a  distinct  warlike  character  for  the  equipment,  than,  according 
to  my  argument,  was  necessary,  there  was  evidence  here  upon 
which,  uncontradicted  as  it  was,  the  jury  ought  to  have  found  it. 
Let  me  deal  very  shortly  with  the  observations  which  my 
learned  friend  Sir  Hugh  Cairns  made  upon  the  effect  of  the 
evidence.  He  said  that  there  were  eight  persons,  all  of  them  to 
be  disbelieved,  without  any  evidence  to  the  contrary,  four  or  five 
of  them  he  called  discharged  servants,  but  it  did  not  appear  that 
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AnauMBHT.  they  were  discharged  for  any  fault  of  theirs.  One  indeed,  horn 
r~  a  question  which  was  put  to  him,  it  was  inferred,  had  left  for 
^'  drunkenness ;  he  denied  it,  and  there  was  no  evidence  to  the  con- 
trary. There  were  others  who  had  left  the  service,  in  which  they 
had  long  been  engaged,  in  order  to  get  an  advance  of  wages ;  but 
there  was  nothing  to  show  any  malus  cmimua  ;  indeed,  they  were 
most  reluctant  witnesses  for  the  Crown,  and  we  'Vf  ould  have  given 
the  world  to  have  been  on  the  other  side,  in  order  that  we  might 
cross-examine  them. 

My  Lords,  these  discharged  servants,  as  he  called  them,  were 
most  .unwilling  witnesses.  We  had  to  wring  the  truth  out  of 
them  like  so  many  drops  of  blood. 

Lm^d  Chief  Baron, — ^They  did  not  appear  to  be  so. 

Mr,  Attorney  OeneraX. — I  am  not  speaking  certainly  of  Da  Costa. 
Da  Costa  was  not  an  unwilling  witness,  and  I  am  not  speaking  of 
either  Tonge  or  Chapman ;  but  I  am  speaking  of  the  workmen. 
My  learned  friends  observed  that  the  counsel  for  the  Crown  evi- 
dently expected  to  get  different  answers  to  what  they  did  get. 
That  is  quite  true.  It  was  with  difficulty  that  we  got  from  those 
workmen  the  answers  that  we  did  get,  and  they  certainly  did  not 
in  their  manner  show  any  disposition  whatever  to  tell  anything 
that  would  be  favourable  to  the  case  of  the  Crown,  which  they 
were  not  obliged  to  do.  I  agree  that  there  were  some  witnesses 
to  whom  that  observation  would  not  apply.  I  am  applying  it 
only  to  the  workmen,  and  I  say  they  were  workmen  who  gave 
their  evidence  scantily,  and  disappointed  the  Crown  with  respect 
to  some  questions  which  were  asked,  and  what  we  did  get  out  of 
them  as  to  the  superintendents  or  agents  of  the  Confederate 
States  was  got  &om  persons  who  showed  no  disposition  to  help 
us,  or  to  give  us  favourable  answers. 

Lord  Chief  Baron, — That  would  raise  a  very  curious  question 
about  evidence,  whether  you  are  to  infer  that  a  man  has  proved 
more,  because  he  has  said  less,  and  thereby  evinced  a  reluctance 
to  tell  the  whole  truth.  It  rather  abates  firom  your  confidence  in 
their  integrity,  and  that  by  fully  as  much  as  you  gain  in  quantity. 

Mr.  Attmmey  General. — I  think  I  was  misunderstood  in  that, 
I  did  not  intend  to  impute  to  the  witnesses  tMt  they  answered 
any  question  untruly,  but  merely  that  we  had  supposed  that 
they  would  be  able,  and  of  course  willing,  to  give  us  rather  more 
information  than  we  got  from  them.  But  I  have  no  right  to 
suppose  that  they  did  not  answer  according  to  their  recollection 
at  the  time,  or  absence  of  recollection,  those  questions  which  they 
did  not  answer  favourably  to  the  Crown.  £ut  as  a  nmtter  of 
fact,  they  did  state,  and  with  no  appearance  of  zeal,  what  was 
enough  for  our  case,  namely,  they  proved  the  continual  presence 
and  superintendence,  at  the  construction  of  this  ship  and  of  her 
machinery,  of  the  agents  of  the  Confederate  States. 

Well,  then,  my  Lords,  I  say  that  as  far  as  those  witnesses  are 
concerned,  there  is  nothing,  whatever  to  discredit  them.  Then 
we  come  to  the  question  with  regard  to  Mr.  Da  Costa,  and  if 
Mr.  Da  Costa  is  to  be  believed,  (and  excepting  that  he  seemed  not 
an  unwilling  witness,  I  cannot  agree  that  there  waa  anything 
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whatever  to  discredit  him  or  his  statement,)  admissions  were   Abgujubwt. 
made  to  him  by  the  builder  himself,  conclusive  as  to  the  destina-      aT^ 

tion  of  the  ship,  and  the  persons  who  had  ordered  her,  and  under        ^' 

whose  orders  she  was  being  made,  being  the  orders  of  the  very  same 
people  who  were  constantly  about  her,  constantly  superintending  • 
her  construction  and  more  or  less  interfering  with  it.  I  say  there 
was  nothing  whatever  to  detract  from  the  credit  of  that  person. 
Then  it  was  suggested  by  way  of  explaining  the  superintendence 
that  there  was  another  ship  called  the  ''  Phantom,"'  and  that  that 
ship  was  also  for  the  Confederate  Government.  Nobody  said  that 
she  was  for  the  Confederate  Government.  By  the  evidence 
it  appeared  that  she  was  a  merchant  ship.  Whether  or  not  she 
was  intended  somehow  or  other  to  be  used  for  the  purposes  of  the 
Confederate  Government  is  a  mere  matter  of  speculation  which 
I  do  not  think  it  necessary  to  enter  upon.  Tessier  was  to  com- 
mand her.  It  was  distinctly  proved  that  she  was  a  merchant 
ship,  and  that  Tessier  commanded  the  "  Bahama,"  which  was  also 
a  merchant  ship,  and  which  carried  out  the  arms  of  the  *^  Ala- 
"  bama.''  I  could,  if  it  were  necessary,  easily  construct  a  theory 
as  to  what  was  to  be  done  with  the  "  Phantom  *'  as  well  as  the 
**  Bahama ;"  but  I  abstain. 

Now,  my  Lords,  with  regard  to  the  rest  of  the  evidence  there 
were  Yonge  and  Chapman,  two  persons  as  to  whom,  if  their 
character  was  in  question,  public  or  private,  so  graphically  de- 
scribed on  the  late  occasion  here,  and  on  the  late  trial  by  my 
friend  Sir  Hugh  Cairns,  I  should  be  placed  in  great  difficulty ; 
because,  undoubtedly,  it  would  be  very  far  from  my  purposeto 
say  one  word  in  justification  of  those  acts  which  my  learned 
friend  has  referred  to  ;  but  it  was  certainly  a  most  remarkable 
thing,  and  still  more  remarkable  to  be  repeated  before  your 
Lordships  than  it  would  be  before  a  jury,  that  my  learned  friend 
began  by  admitting  that  it  was  proved  beyond  all  controversy 
that  those  persons  were  the  agents  of  the  Confederate  States, 
(the  agency  was  proved  by  written  documents,  some  of  which 
came  from  the  custody  of  our  opponents,)  to  prove  whose  agency 
only  Yonge  and  Chapman  were  called :  and  then  really  all  the 
exposure  of  their  delinquencies  was  just  as  relevant  as  if  on  a  trial 
for  murder  it  became  necessary  to  prove  the  delivery  of  a  parcel 
or  a  letter,  which  was  proved  beyond  the  possibility  of  a  doubt, 
and  never  disputed ;  but  in  cross-examination  of  the  witnesses,  who 
proved  some  step  in  the  delivery  of  that  parcel  or  letter,  they  were 
asked  the  whole  history  of  their  lives,  and  they  turned  out  to  be 
ticket-of-leave  men,  and  to  have  committed  a  great  many  crimes. 
If  they  were  called  to  prove  any  great  fact  in  controversy,  no 
doubt  a  good  deal  of  observation  might  have  been  made  upon 
those  who  relied  upon  such  testimony.    But  the  way  Sir  Hugh 
Cairns  turned  this,  is  the  most  remarkable  example  of  his  ingenuity 
that  I  ever  recollect.  He  said,  the  Attorney  General  entirely  mis- 
understood why  I  said  all  that  ;  why  I  expatiated  upon  the 
abominable  conduct  of  those  miscreants,  as  he  called  them  to 
the  jury.     It  was  not  to  discredit  anything  they  said,  for  I 
admit  all  that  to  be  true,  but  it  was  to  point  out  what  they  _^ 
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.Aboumbn^.  had  not  said,  because  they  had  not  said  anything  about  the 
4tiri)ay       "Alexandra."     He  says,  Mr.  Chapman  goes  to  Liverpool,  and 

'      goes  to  Trenholm  and  Company,  pretends  to  be  a  sympathiser, 

and  worms  himself  into  all  the  secrets  of  the  firm.  There  is  no 
evidence  of  that.  It  is  perfectly  true  that  he  pretended  to  be  a 
sympathiser,  and  that  no  doubt  my  learned  firiieud  was  quite 
.entitled  to  condemn,  but  that  he  got  admitted  into  any  of  their 
secrets,  or  that  he  had  ever  an  opportunity  of  knowing  anything 
about  the  "  Alexandra^"  did  not  appear  from  any  thing  that  passed 
at  the  trial,  and  he  was  not  cross-examined. 

With  regard  to  Yonge  it  was  still  more  wonderful.  My  learned 
friend  said  he  only  entered  into  the  history  of  Yonge,  that 
miscreant,  because  he  did  not  tell  us  anything  about  the  "  Alex- 
andra.'' But  where  was  he  from  the  time  of  the  commencement 
of  the  building  of  the  "Alexandra"  to  the  end?  Why,  my 
Lords,  on  board  the  *' Alabama,"  at  sea.  If  we  had  proved 
anything  about  the  "Alexandra"  by  Yonge  and  Chapman, 
I  could  well  understand  my  friend  would  have  said,  "  Do  not 
"  believe  what  those  people  say ;"  but  because  we  did  not  endea* 
vour  to  prove  by  them  any  material  part  of  the  case,  and  because 
we  only  used  these  people  as  necessary  media  for  the  proof  of 
matters  admitted  now  to  be  beyond  dispute,  for  that  reason  the 
jury  were  to  believe  that  the  issue  of  this  cause  depended  on  the 
characters  of  Mr.  Chapman  and  Mr.  Clarence  Randolph  Yonge. 

My  Lords,  so  much  for  that.  I  put  Yonge  and  Chapman 
aside.  Then  we  have  Da  Costa  and  all  these  different  servants. 
Da  Costa  speaks  of  what  was  said  to  him  personally  on  several 
occasions  by  Mr.  Miller,  and  of  what  he  saw  and  heard  Mr.  Wels- 
man  and  Captain  Tessier  say  and  do.  The  servants  spoke  of  what 
passed  in  the  yard  of  Fawcett,  Preston,  and  Company,  and  of 
Miller  and  Company.  Mr.  MiUer  was  in  Court  at  hand, — ^it  was 
admitted  that  he  was  in  Court,  but  something  passed,  whether  the 
Attorney  General  was  right  in  assuming  that  he  was  sitting 
opposite  to  him, — he  was  there,  and  he  was  not  put  into  the  box 
to  contradict  what  Da  Costa  said,  nor  did  Fawcett,  Preston,  and 
Company,  or  any  of  those  persons  named  on  the  record,  all  of 
.  them  in  constant  communication  at  times,  neither  Fawcett  nor 
any  member  of  that  firm,  neither  Miller  nor  any  member  of  his 
firm,  neither  Fraser,  Trenholm,  &  Co.,  nor  any  member  of  that 
firm,  not  one  of  them  got  into  the  box  to  say  a  word  as  to  whether 
what  was  said  by  Da  Costa  and  by  the  workmen  was  true  or 
untrue.  If  it  was  untrue  they  knew  it,  and  if  it  was  untrue  any 
one  of  those  witnesses  were  able  to  contradict  it,  but  they  were 
not  able  to  do  so. 

Lord  Chief  Baron, — ^That  really  is  very  questionable,  as  to 
Miller,  at  all  events. 

Mr.  Attorney  Oenerat, — If  Miller  did  not  teU  Da  Costa  what 
he  stated,  he  might  have  got  into  the  box  to  contradict  him. 

Mr.  Baron  Bramwell — ^The  more  vile  a  witness  the  easier  to 
contradict. 

Mr.  Attorney  Q&neral. — It  is  new  to  me  that  where  there  is 
positive  and  direct  evidence  by  a  person  who.  i/s  not  in  cross-. 
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examination  shown  to  be  unworthy  bi  ci*edit,  whatever  may  be   ARotniB^f. 
said  as  to  a  certain  forwardness  of  manner,  and  that  he  appeared      4*hi)" 

to  be  zealous  in  his  evidence,  although  I  do  not  believe  that  he  was        * 

80  to  such  an  extent  as  to  delnand  the  observations  which  were 
made  upon  it,  yet  still  if  the  man  was  in  Court  who  could  have 
contradicted  him,  who  knew  whether  it  was  true  or  false,  and  did 
not  choose  to  come  forward :  upon  this  state  of  the  evidence,  to 
say  that  a  jury  could  be  justified  in  finding  a  verdict  against  the 
evidence,  imputing  perjury  to  all  these  people,  I  cannot  under- 
stand. Now  as  to  its  being  proposed  to  call  Miller,  Miller  was 
not  a  claimant  on  the  record  at  all ;  but  as  to  the  possibility  of 
calling  every  one  of  the  defendants  themselves,  the  point  is  so 
clear  as  matter  of  law,  that  I  think  you  will  see  that  it  is  entirely 
beyond  all  dispute. 

Now  my  Lords,-  take  the  Foreign  Enlistment  Act,  and  re- 
member the  dates.    That  Act  was  passed  in  the  year  1819. 

Lord  Chief  Baron. — Was  not  MiUer  named  in  the  information  T 

Mr.  Attoimey  Oenerat — Miller  was  charged,  but  he  was  not  a 
claimant.  I  am  not  going  into  the  technical  difierence  between 
claimant  and  defendant. 

Lord  Chief  Baron, — Miller  was  in  the  information. 

Mr.  Attorney  General,  —  Miller  was  one  of  these  persons 
charged  in  the  information  as  having  done  the  acts  from  which 
the  forfeiture  resulted.  He  did  not  cdme  forward  as  claiming 
tlie  ownerahip  of  the  vessel. 

Lord  Chief  Baron. — Because  the  vessel  did  not  belong  to  him. 
He  is  in  the  information,  and  he  was  a  party  to  the  act. 

Mr.  Attorney  OeneraL — He  was  not  a  party  to  the  record. 
The  information  contains  merely  a  narrative  of  the  causes  which 
resulted  in  a  forfeiture  of  the  vessel,  and  if,  those  persons,  or  any 
of  them,  or  any  persons  unknown — 

Lord  Chief  Baron. — He  is  charged  with  the  offence  contained 
in  the  information. 

Mr.  Attorney  Oeneral -^Thst  is  quite  true,  he  is  charged  in 
the  information  as  having  committed  the  offence,  but  he  is  not 
brought  here  as  a  criminal.  It  is  not  a  criminal  information  or 
proceeding. 

Lord  Chief  Baron. -^AO.  I  meant  to  say  was,  it  raises  the 
question  whether  a  person  against  whom  the  information  is 
directed,  can  be  a  witness. 

Mr.  Attorney  O&neral. — I  do  not  think,  with  great  deference  to 
your  Lordship,  that  it  does  raise  that  question,  although  the 
question  is  one  which  is  of  easy  solution,  because  the  law,  against 
persons  being  witnesses  or  not  under  the  laws  relating  to  the 
Customs  and  Inland  Revenue,  merely  applies  to  defendants. 

Lord  Chief  Ba/ron. — There  is  no  distinction  in  the  information 
between  those  who  come  in  to  claim  the  vessel,  and  those  who 
do  not. 

'  Mr.  Attorney  Oeneral. — The  information  is  against  the  ship, 
and  the  statement  of  the  names  is  merely  narrative.  Strictly 
speaking,  "  persons  unknown  "  are  as  much  mentioned  in  the  in- 
formation as  those  who  are  named  in  it.    It  is  merely  narrative. 
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Aboumknt*   and  no  person  was  a  party  to  the  information  in  any  sense  or 
r^        form,  excepting  the  claimants  who  claim  the  property. 

But,  my  Lords,  I  do  not  want  to  dwell  upon  that,  because,  if 
Miller  had  been  a  claimant,  the  case  would  have  been  just  the 
same.  At  the  end  of  the  7th  section  of  the  Act  of  Parliament  are 
the  words  under  which  the  question  arose,  namely,  that  the  seizure 
may  take  place  under  the  forms  of  the  laws  of  customs  and  excise, 
or  of  the  laws  of  trade  and  navigation.  Now,  I  must  remind 
your  Lordship  that  two  branches  of  law  are  referred  to.  It  says, 
"  That  every  such  ship  and  vessel  with  the  tackle,'  apparel,  and 
'*  furniture,  together  with  all  the  materials,  arms,  ammunition, 
"  and  stores  which  may  belong  to  or  be  on  board  of  such 
*'  ship  or  vessel  may  be  prosecuted  and  condemned  in  the  like 
'*  manner,  and  in  such  Courts  as  ships  or  vessels  may  be  prose- 
*^  cuted  and  condemned  for  any  breach  of  the  laws  made  for  the 
"  protection  of  the  revenues  of  customs  and  excise,  or  of  the  laws 
**  of  trade  and  navigation." 

Lord  Chief  Baron, — ^This  was  a  proceeding  under  the  customs 
and  excise. 

Mr.  Attorney  General. — It  was  not  indeed.  This  is  not  a 
proceeding  under  any  law  except  the  Foreign  Enlistment  Act. 
The  Foreign  Enlistment  Act  says,  **  That  any  such  ship  may  be 
"  proceeded  against,"  that  is  in  rerriy  in  like  manner  and  in  such. 
Courts  as  ships  or  vessels  may  be  prosecuted  and  condemned  for 
any  breach  of  the  laws  made  for  the  protection  of  the  revenues  of 
customs  and  excise,  or  of  the  laws  of  trade  and  navigation. 

Lord  Chief  Baron, — ^And  the  proceeding  is  according  to  the 
mode  of  the  customs  ? 

Mr.  Attorney  General. — Clearly  so.  I  ask  your  Lordships 
attention  to  this.  It  does  not  say  that  this  is  to  be  deemed  a 
proceeding  under  the  laws  of  customs. 

Lord  Chief  Baron, — ^We  discussed  that  to  a  certain  extent  the 
other  day,  and  all  that  could  be  said  about  it  is,  that  the  pro-^ 
ceeding  is  under  the  excise  laws,  although  the  offence  is  committed 
under  the  Foreign  Enlistment  Act. 

Mr,  Attorney  General, — Strictly  speaking,  if  I  may  take  the 
liberty  of  saying  so,  I  should  almost  doubt,  whether  it  was  right 
to  say  that  the  proceeding  is  under  the  excise  laws,  because  in 
proceeding  under  this  Act  it  only  says,  ''  in  the  like  manner,  and 
'*  in  such  Courts  as  ships  or  vessels  may  be  prosecuted  and  con- 
^'  demned  for  any  breach  of  the  laws>  made  for  the  protection  of 
%  ''  the  revenues  and  customs  and  excise." 

Lord  Chief  Baron, — It  is  conducted  by  the  same  officer,  and 
proceeds  exactly  in  the  same  way, 

Mr.  Attorney  General, — That  is  perfectly  accurate. 

Lord  Chief  Ba/ivn. — Then  the  question  is  whether  along  with 
that  there  do  not  go  all*  the  exceptions,  and  all  the  provisions 
which  belong  to  the  excise  laws. 

Mr.  Atton^ney  General, — But  let  me  examine  that  question. 

Lord  Chief  Baron, — It  is  not  worth  while  to  do  so.  Any  parties 
are  entitled  to  say,  I  will  not  put  myself  into  the  box  in  a  case  oC 
this  description ;  I  will  not  condescend  to  give  you  my  opinion. 
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Mr.  Attorney  General. — Of  course,  every  one  ia  entitled  to  say   ARommcr, 
that. 

Lord  Chief  Baron. — It  is  one  of  the  elements  upon  which  the 
jury  will  decide. 

M7\  Attorney  OeneraL — If  he  does  that,  I  think  every  one 
moving  for  a  new  trial  upon  the  ground  of  the  verdict  being 
against  the  weight  of  evidence,  would  be  entitled  to  say  that  that 
is  one  of  the  elements  to  be  taken  into  consideration. 
L  Lord  Chief  Baron, — Do  you  mean  to  say  that  therefore  a  new 

J  trial  ought  to  be  granted  on  that  ground  ?     I,  for  one,  should 

hesitate  before  I  should  make  that  a  ground  for  granting  a  new 
trial  in  a  case  of  this  sort. 

Mr.  Attorney  OeneraL — I  merely  say  that  a  verdict  being 
against  the  weight  of  evidence  is  a  proposition  proved  by  show- 
ing what  the  evidence  was,  and  that  it  was  all  one  side,  although 
given  in  the  presence  of  those  who  were  able  to  have  contradicted 
it  on  the  most  material  points  if  they  could  truly  have  done  so. 
I  say,  under  this  Act,  the  procedure  is  to  be  after  the  manner  of 
the  Laws  of  Customs  and  Excise,  or  under  the  Laws  of  Trade  and 
Navigation.  The  Evidence  Act  of  the  14th  and  15th  Victoria, 
chapter  99,  says  distinctly  in  the  2nd  section  that  '^  On  the  trial 
"  of  any  issue  joined,  or  of  any  matter,  or  question,  or  on  any 
*'  inquiry  arising  in  any  suit,  action,  or  other  proceeding  in  any 
**  court  of  justice,  or  before  any  person  having  by  law  or  by  con- 
"  sent  of  parties  authority  to  hear,  receive,  and  examine  evidence, 
"  the  parties  thereto,  and  the  persons  in  whose  behalf  any  such 
'  '*  action,  suit,  or  other  proceeding  may  be  brought  or  defended, 
*'  shall,  except  as  herein-after  excepted,  be  competent  and  com- 
*'  pellable  to  give  evidence,  vivd  voce,  or  by  deposition,  according 
"  to  the  practice  of  the  court,  on  behalf  of  either,  or  any  of  the 
"  parties  to  the  said  suit,  action,  or  other  proceeding.  III.  But 
"  nothing  herein  contained  shall  render  any  person,  who  in  any 
"  criminal  proceeding  is  charged  with  the  commission  of  any 
"  indictable  offence,  or  any  offence  punishable  on  summary  con- 
"  viction,  competent  or  compeDable  to  give  evidence  for  or  against 
"  himself  or  herself  or  shall  render  any  person  compellable  to 
"  answer  any  question  tending  to  criminate  himself  or  herself."  It 
is  quite  clear,  therefore,  that  this  gives  him, — until  subsequent 
legislation  takes  it  away, — gives  a  defendant  or  a  claimant  in  a  pro- 
ceeding like  the  present,  the  right  of  giving  evidence  on  his  own  be- 
half, although  he  could  not  be  compelled  to  criminate  himself.  Did 
any  subsequent  proceeding  take  that  away?  I  submit,  clearly  not. 

Lord  Chief  Baron. — I  think  it  is  hardly  worth  while  to  discusa 
a  question  which  I  think  is  of  an  exceedingly  doubtful  character, 
and  of  which  I  do  not  see  the  termination. 

Mr.  Attorney  General. — I  shall  bow  to  your  Lordship's  opinion 
if  you  think  it  is  not  worth  while  to  discuSs  it 

Lord  Chief  Baron. — If  the  question  were  to  arise  before  me  in 
the  sittings  after  Term,  I  should  certainly  reserve  the  point  for 
the  opinion  of  the  Court.  I  should  receive  the  evidence  as  I 
fjways  do  if  there  is  any  difficulty  about  it. 
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Aroukbkt.  Mr.  Attorney  Oeneral, — I  should  have  thought  that  it  was 
r^        plain  that  the  right  to  give  evidence  on  his  own  behalf  given  by 

^J'      that  Act  could  not  be  taken  away  by  such  words  as  we  find  in 

the  two  Subsequent  Acts  of  Parliament,  namely,  that  the  defen- 
dant shall  not  be  a  witness  in  substance  in  any  case  relating  to 
the  customs  *  It  might  be  most  injurious  to  take  away  that 
right,  and  surely  that  right  is  not  to  be  taken  away  from  him  by 
an  Act  which  speaks  of  proceedings  under  the  laws  relating  to 
customs,  if  this  is  not  an  Act  properly  relating  to  customs.  It  is, 
however,  enough  for  me,  if  the  matter  is  assumed  for  the  present 
purpose  in  my  favour.  At  the  trial  nobody  suggested  that  it 
would  not  be  competent  for  any  of  these  persons  to  oflfer  them- 
selves as  witnesses  if  they  pleased. 

Lord  Chief  Baron. — So  said  the  Attorney  General,  but  you 
are  quite  mistaken  if  you  include  the  judge  in  that  opinion.  I 
did  not  say  anything.  I  did  not  think  I  was  called  upon  to  say 
whether  the  Attorney  General  was  right  or  wrong. 

Mr,  Attorney  General, — I  do  not  mean  to  imply  that  your 
Lordship  had  an  opinion,  which  you  did  not  express  at  the  time 
one  way  or  the  other.  What  I  meant  was,  that  nothing  passed 
to  lead  to  the  conclusion,  either  from  what  was  said  by  Sir  Hugh 
Cairns  or  by  the  late  Attorney  General,  that  it  was  doubted  on 
either  side  that  Mr.  Miller  might  have  been  put  into  the  box,  and 
also  the  other  parties.  There  was  no  suggestion  any  where  of 
the  kind. 

Lord  Chief  Baron, — Excepting  that  not  one  syllable  was  said 
about  it  until  the  case  was  over,  and  it  was  only  when  the 
Attorney  General  was  replying  that  the  question  was  raised. 
Sir  Hugh  Cairns  did  not  tender  witnesses,  and  he  might  not 
have  tendered  them  because  he  might  have  thought  that  they 
were  not  evidence.  There  was  no  opportunity.  The  question 
never  arose  at  all.  The  point  was  never  discussed.  The  opinion 
of  no  one  but  the  opinion  of  the  Attorney  General  was  ever  made 
public  at  all. 

Mr.  Attoimey  Oeneral — The  thing  took  the  only  course  which 
it  possibly  could  have  taken  under  the  circumstances. 

Lord  Chief  Baron. — No.  Sir  Hugh  Cairns  might  have 
tendered  the  witness,  and  the  Attorney  General  might  have 
objected  to  him. 

Mr,  Attorney  General, — Sir  Hugh  Cairns  did  not  tender  the 
witness,  and  did  not  suggest  that  as  a  reason  for  not  tendering 
him.  Sir  Hugh  Cairns  suggested  other  and  totally  different 
reasons,  reasons  which  he  was  perfectly  entitled  to  state,  and  in 
which  I  entirely  concur  from  the  bottom  of  my  heart,  namely, 
that  it  was  incumbent  on  the  Crown  to  make  out  its  case,  and 
no  one  could  call  upon  the  defendants  to  put  themselves  or  any 
one  else  into  the  box,  if  the  Crown  had  not  laid  before  the  jury 
sufficient  evidence  of  its  own  case.     Undoubtedly  my  friend  was 

*  18  &  19  Vict.  c.  16.  8.  36.  and  20  &  21  Vict.  c.  62.  b.  14t,  and  vide  note,  p.  176 
ante. 
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right  in  tbat;  but  lie  did  not  suggest  that  he  entertained  any    Aroumbot;. 
doubt,  that,  if  he .  had  considered  it  expedient  to  put  them  into      4*^^" 
the  box,  they  might  not  have  given  evidence;  nor  did  he  so         , 
reply,  when  the  Attorney  General  made  the  remark  which  your 
Lordship  has  alluded  to,  and  when  something  passed  from  the 
Bench  to  the  effect,  that  it  was  unusual  for  the  Attorney  General 
to  assume  that  any  particular  person  was  opposite  to  him  in 
Court.     It  was  said  you  may  assume  that  the  gentlemen  are  all 
here,  and  that  they  might  have  been  put  into  the  box.  /  Sir  Hugh 
Caims  deliberately  chose  not  to  tender  them ;  and  I  am  prepared 
to  prove,  to  your  Lordship's  satisfaction,  I  hope,  that  no  one 
could  have  successfully  objected  to  their  evidence,  if  offered ; 
because  the  Evidence  Act  had  given  them  the  right.  • 

Lord  Chief  Baron. — ^We  cannot  decide  that  now,  and  I  think 
it  hardly  worth  while  to  discuss  it. 

Mr,  Attorney  OeneraZ. — I  will  not  proceed  further  with  it ;  but 
I  think,  under  the  circumstances,  I  am'  entitled  to  have  it 
assumed  in  Diy  favour  that  those  persons  who  might  have  been 
tendered  as  witnesses)  and  as  to  whom  it  appears  to  us  that  they 
would  have  been  competent  witnesses — ^persons  who  might  have 
contradicted  the  evidence  given  in  my  favour  if  it  were  not  true 
— they  did  not  offer  to  come  forward  into  the  box  to  give  evidence 
for  that  purpose. 

My  Lords,  I  shall  conclude  by  very  shortly  referring  to  the 
point  as  to  there  being  no  rule  for  a  new  trial  in  such  a  case  as 
thia  It  is  settled  by  the  case  of  Attorney  General  v.  Rogers, 
reported  in  the  11th  Meeson  and  Welsby,  and  by  another  case 
reported  in  the  1st  Crompton,  Meeson  and  Roscoe,  that  when 
a  jury  in  a  penal- action  had  found  a' verdict  for  the  defendants, 
through  a  misapprehension  of  the  law,  if  the  Court  thought  that 
there  was  any  reason  to  believe  that,  whether  by  a  mistake  of 
the  learned  Judge's  direction,  or  through  any  other  cause,  they 
Lad  been  so  misled,  there  would  be  a  new  trial  My  Lords,  those 
are  cases  applicable  to  penal  actions  properly  so  called ;  lind  that 
rule,  as  far  as  I  am  aware,  never  yet  has  been  extended  to  an 
information  vn  rem  of  this  description.  The  state  of  authority 
83  to  informations  m  rem,  where  you  have  not  defendants  to 
deal  with;  but  claimants  coming  in  to  claim  property  in  possession 
of  the  Crown,  seems  to  be  this.  In  the  books  of  Practice  (though 
they  are  not  conclusive  authorities,  they  show  what  the  law  has 
been  understood  to  be),  in  Manning's  Exchequer  Practice,  at 
page  180,  your  Lordships  will  find  the  law  stated  thus : — *'  A 
"  new  trial  will  be  granted  where  the  justice  of  the  case  requires 
"  it,  although  the  verdict  be  for  the  defendant."  That  is  stated 
as  applicable  to  informations  vn,  rem.  I  find  in  a  note  to  Bate- 
man's  Excise  Law,  I  will  merely  mention  the  passages  without 
reading  them,  at  page  66,  the  same  thing  is  stated ;  while  on 
the  other  hand  the  practice  applicable  to  defendants  in  penal 
actions  is  accurately  stated  at  page  161  in  the  same  book.  That 
case  in  Bunbury,  to  which  my  friend  Mr.  Mellish  referred,  is  a 
case  of  an  information  vn  rem.    It  is  reconcileable  with  the  other 
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Abouhbnt.  authorities,  l)ecause  it  relates  to  a  different  subject  matter^  as  to 
4thir  which  the  other  authorities  are  totally  silent  "  Whether  a  new 
"  trial  can  be  granted  on  an  information  of  seizure,  when  ft 
"  verdict  is  for  the  defendant''  The  12th  section  of  the  Statute 
on  which  that  case  arose  is  a  section  which  says,  the  goods  are 
to  be  seized  by  the  officers  of  the  customs,  and  obviously  to  be 
dealt  with  in  that  way. 

Now,  my  Lords,  I  have  concluded  all  the  observations  which  I 
have  to  offer  your  Lordships  upon  this  case.  I  cannot  but  think 
that  your  Lordships  will  deal,  in  a  way  that  will  be  satisfactory 
to  the  Crown  and  the  public,  with  this  case.  We  are  not  here  in 
an  atmosphere  where  any  argument  of  prejudice,  either  one  way 
or  the  other,  can  prevail.  The  matter  has  been  fully  considered, 
and  I  have  not  the  slightest  doubt  that  your  Lordships'  judgment 
in  this  case,  in  the  way  in  which  you  will  deal  with  it,  will  be 
entitled  to  and  will  receive  from  those  who  may  have  to  comment 
upon  it  hereafter,  the  same  respect  which  has  been  justly  paid  to 
the  long  series  (for  it  is  a  long  one)  of  the  decisions  of  the  American 
Courts  on  a  similar  Act  of  theirs.  I  must  say  decisions  most  honorable 
to  the  country,  and  to  the  tribunals,  from  which  they  have  pro- 
ceeded ;  because  that  Act  was  passed,  as  your  Lordships  are  aware, 
under  circumstances  of  peculiar  difficulty,  when  the  irritation 
and  the  animosity  resulting  from  the  war  of  independence  had  not 
passed  away,  when  the  recent  obligations  of  the  United  States  to 
France  were  fresh  in  their  memory,  when  the  sympathies  of  the 
whole  country  ran  breast  high  with  the  revolutionary  party  in 
France  and  against  the  powers  of  Europe  who  were  then  at  war 
with  the  French  Republic.  Under  those  circumstances  it  was 
that  Washington  caused  to  be  introduced  that  Act ;  and  in  every 
single  trial  that  has  ever  taken  place  under  it  the  Judges  of  the 
United  States  have  manifested  a  lofty  and  most  upright  deter- 
mination to  give  full  and  fair  effect  to  it,  not  straining  it  either 
in  the  direction  of  popular  bias  or  prejudice,  or  of  mercantile 
interest ;  and  on  the  other  hand,  not  straining  it  in  favour  of  the 
Commonwealth  against  the  subject  We  do  not  wish  our  own 
Act  to  be  strained  in  favour  of  the  Crown  against  the  subject ; 
but  we  do  desire  that  it  shall  be  established  by  your  Lordships' 
judgment  that  those  great  and  most  important  objects,  to  pro- 
mote which  that  Act  was  passed,  will  be  found  to  have  been 
effiectually  accomplished  by  that  Act,  and  that  the  great  and 
most  serious  mischief  which  the  Act  points  out  as  the  mischief 
which  it  was  intended  to  remedy,  may  be  effectually  repressed 
by  the  construction  which,  from  your  Lordships,  that  Act  shall 
righteously  receive ;  and  that  the  whole  matter  may  not  turn  out 
to  have  been  entirely  misunderstood  by  the  Legislature  which 
was  engaged  upon  it,  and  a  futile  instrument,  incapable  of  being 
successfully  applied,  placed  in  the  hands  of  the  Crown. 

Adjourned  until  to-morrow  at  10  o'clock 
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ARGVUEUT— continued. 


FIFTH  DAYt— Saturday,  2l8t  November  1863. 


Mr.  Solicitor  General. — My  Lords,  after  the  full  and  complete,    Arq^mekt. 
and  I  might  almost  say,  exhaustive  argument  of  the  learned      5th  Day. 

Attorney  General,  I  feel  my  duty  to  be  a  light  one,  and  I  shall        

"be  enabled  to  shorten  the  observations  which  otherwise  it  might 
have  been  my  duty  to  address  to  your  Lordships.  At  the 
same  time,  this,  the  first  occasion  on  which  the  Courts  of  this 
country  have  had  to  consider  the  Foreign  Enlistment  Act, 
appears  to  me  to  be  one  of  so  great  importance  that  I  am  induced 
to  ask  your  Lordships  for  your  indulgence  for  a  short  time  while 
I  address  to  you  some  observations  which  appear  to  me  to  bear 
upon  the  matter.  ^ 

My  Lords,  I  think  it  may  be  convenient  for  me  to  follow 
the  order  in  which  my  learned  Mend  Sir  Hugh  Cairns  and  the 
Attorney  General  have  addressed  themselves  to  this  question, 
and  I  wiU  accordingly,  in  the  first  place,  say  a  few  words  upon  the 
principles  of  international  law  which  appear  to  me  to  be  appli- 
cable to  it  independently  of  any  statute.  I  will  next  consider 
the  construction  of  the  Foreign  Enlistment  Act,  and  then  I 
-will  apply  myself  to  the  questions  of  misdirection  and  the  verdict 
being  against  the  evidence. 

My  Lords,  the  scope  and  tendency  of  the  argument  of  my 
learned  friend  Sir  Hugh  Cairns  appeared  to  be  this ;  he,  in 
the  first  place  sought  to  narrow  as  far  as  he  could  the  application 
of  the  principles  of  international  law  which  relate  to  this  question. 
'  Having  so  far  naiTowed  that  application,  he  sought  to  cut  down 
the  American  Foreign  Enlistment  Act,  in  order  to  square  it  to 
those  narrowed  proportions ;  and  then,  thirdly,  he  endeavoured 
to  show  that  the  English  Act  had  no  wider  operation  than  the 
American  Act.  I  shall  contend  in  the  first  place  that  the 
principles  of  international  law  applicable  to  this  question  have 
not  been  quite  accurately  stated  by  my  learned  friend,  but  that 
they  have  a  wider  scope  than  he  admitted;  next,  that  the 
American  Act  went  beyond  any  international  law  applicable 
to  the  subject;  and,  thirdly,  that  our  Act  went  beyond  the 
American  Act. 

My   Lords,   my  learned   friend   Sir  Hugh  Cairns  began  by 
stating  two  propositions  of  international  law  which  appeared  to 
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ABonMERT.  Tn'm  to  bear  upon  this  question,  and  to  be  the  only  principles 
— ~"        which  did  bear  upon  it.     The  first  he  stated  in  this  way, — he 

^ j^'    .  said  the  subjects  of  neutrals  are  at  liberty  to  supply  any  articles 

contraband  of  war  to  a  belligerent.  Secondly,  he  said  the 
territory  of  a  neutral  power  is  inviolate  from  any  proximate 
or  inmiediate  act  of  war.  I  am  stating  those  propositions 
I  think  in  his  own  words.  Now,  my  Lords,  with  respect 
to  the  first  of  those  propositions,  my  learned  friend  began  by 
conceding  that  for  a  neutral  Government  to  supply  to  a 
belligerent  contraband  of  war  was  a  violation  of  neutrality, 
an  unneutral,  in  other  words,  a  hostile  act,  but  he  said  the 
subjects  of  a  neutral  are  at  liberty  to  do  so.  If  my  learned 
friend  meant  no  more  than  this,  that  the  subjects  of  a  neutral 
are  allowed  to  supply  contraband  of  war  to  a  belligerent  without 
involving  their  Government  in  hostilities,  or  without  compro- 
mising the  neutrality  of  their  Government,  and  ftirther  that 
the  neutral  Government  is  not  bound  by  any  duty,  whether 
of  perfect  or  imperfect  obligation  to  the  co-belligerent,  to 
prevent  this  traffic,  or  punish  those  who  carry  it  on,  I  agree 
with  him.  But  my  learned  friend  went  beyond  that,  he  pro- 
ceeded to  contend  that  the  supply  of  those  articles  of  contra- 
band by  ihe  neutral  subject  was  in  no  respect,  to  use  his 
expression,  contra  honoa  moreSy  that  it  was  not  in  any  respect 
a  delictum,  that  it  was  not  opposed  to  any  principle  of  inter- 
national law,  but  that  it  was  entirely  lawfiil  and  right  Upon 
this  question  I  take  the  liberty  of,  to  some  extent  at  all 
events,  diiSering  from  my  learned  friend.  And  I  will  call 
the  attention  of  your  Lordships  to  the  manner  in  which 
Mr.'Duer,  a  writer  who  was  referred  to  in  the  course  of  the 
Attorney  General's  argument,  treats  this  question,  because  his 
argument  upon  this  subject  appears  to  me  to  be  very  clear 
and  cogent. 

Lord  Chief  Baron. — What  volume  and  page  ? 

Mr.  Solicitor  Oeneral. — ^The  first  volume,  my  Lord,  page  750, 
He  says,  '*  It  has  been,  alleged,  that  the  conduct  of  a  neutral,  who 
"  engages  in  a  trade  that  by  the  law  of  nations  subjects  his  pro- 
"  perty  to  capture  and  confiscation,  is  not  illegal ;  that  he  has  a 
"  perfect  and  lawful  right  to  engage  in  the  trade^  and  the  bel- 
"  ligerent,  a  right  equally  perfect  and  lawful,  to  seize  and  confis- 
"  cate  the  property  so  employed.  But  the  grounds  on  which  this 
"  allegation  is  made  are  not  easy  to  be  discerned.  It  is,  indeed, 
"  supported  to  some  extent  by  the  vague  language  of  Vattel ; 
'*  but  the  observations  of  this  not  very^  accurate  or  profound 
"  writer  will  be  found,  when  examined,  to  be  inconsistent  and 
"  self- contradictory.  While  he  affirms  that  a  neutral  merchant 
"  may  lawfully  prosecute  a  trade  with  the  belligerent  country  in 
"  articles  contraband  of  war,  he  admits  that  a  nation  at  war,  from 
"  a  regard  to  its  own  welfare  and  safety,  has  an  absolute  right 
"  to  seize  and  confiscate  all  supplies  of  this  nature  destined  to  the 
"  use  of  its  enemies  ;  and  yet  lie  overlooks  the  inevitable  conse- 
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*'  quence,  that  if  these  proceedings  of  the  belligerent  are  necessary   Aeociibnt. 
"  measures  of  self-defence,  the  conduct  of  the  neutral  in  furnishing      st^^y 

"  the  war  supplies  is,  in  its  nature,  an  act  of  positive,  though  in-      ^ ' 

"  direct  hostility ;  that  it  is,  therefore,  a  plain  violation  of  neutral 
"  duty,  and  that  it  is  the  illegality  of  the  trade,  as  involving  this 
*'  offence,  that  can  alone  justify  the  penalty  by  which  it  is  sought 
"  to  be  restrained.  Were  the  trade  lawful,  although  the  bel- 
**  ligerent  might  be  allowed,  from  a  regard  to  his  own  safety,  to 
"  intercept  warlike  supplies  destined  to  the  use  of  his  enemy,  he 
*'  would  be  boimd  to  pay  their  value  and  satisfy  their  freight, 
**  for  thus  the  injury  to  himself  would  be  prevented,  and  the 
"  rights  of  the  neutral  be  preserved.  In  confiscating  the  goods 
"  and  the  freight,  and  in  some  cases  the  ship,  the  belligerent 
"  treats  the  neutral  owners  as  enemies ;  and,  imless  on  prin- 
"  ciple,  he  has  the  right  to  consider  them  as  such,  their  own 
"  Government  would  be  bound  to  listen  to  their  complaints, 
"  and  redress  their  wrongs/'  This  appears  to  me  to  be  cogent, 
I  confess.  •'  Unless  they  are  rightfully  treated  as  enemies,  the 
"  condemnation  of  their  property,  instead  of  being  lawful,  would 
"  be  an  act  of  violence  and  a  cause  of  war.  I  am  not  aware  that 
"  the  observations  of  Vattel  are  sustained  by  any  other  writer  on 
"  public  law ;  and  a  single  remark  of  Sir  William  Scott,  that 
**  has  already  been  given,  contains  in  itself  a  frill  reply.  It  is 
"  found  in  his  observation  that  there  are  no  conflicting  rights 
'^  between  nations  at  peace ;  and  this  observation,  although 
"  applied  by  him  to  the  single  case  of  a  resistance  to  search,  may 
**  be  applied,  with  equal  truth,  to  every  case  of  a  violation  of 
''  neutral  duty."     That  contains  the  statement  of  his  argument. 

Mr.  Baron  Brcumwell — I  confess  it  seems  to  me  that  that  is  a 
very  elaborate  dealing  with  words,  because  the  proposition  may 
be  laid  down  that  it  is  unlawful  in  the  sense  that  the  party  who 
commits  the  act  is  subject  to  the  punishment  of  capture  and  confis- 
cation ;  it  is  not  unlawful  beyond  that.  You  do  not  treat  him 
as  a  pirate ;  you  do  not  treat  him  as  a  prisoner  of  war.  It  is 
perfectly  lawful  for  a  man  to  enlist  in  the  service  of  a  foreign 
country,  and  it  is  perfectly  lawful  to  shoot  him.  Those  are  not 
conflicting  rights.  What  is  meant  is  that  there  is  no  other  ille- 
gality in  the. enlistment  than  this,  that  it  subjects  the  man  to  be 
shot.  It  seems  to  me,  with  great  submission,  that  those  good 
folks,  if  they  thought  of  the  use  of  the  words  they  were  dealing 
with,  never  could  make  the  mistake  they  do. 

Mr.  Solicitor  Oenercd. — There  is  this  distinction  between  the 
way  in  which  you  deal  with  a  man  violating  a  blockade  or  a 
man  carrying  contraband,  and  a  man  who  is  doing  what  is  per- 
fectly right.  For  example,  take  the  case  of  a  neutral  shipowner 
carrying  enemy's  goods,  not  contraband  ;  if  you  take  a  neutral 
ship  carrying  enemy's  goods,  not  contraband,  you  take  the  goods 
out  and  you  pay  the  owner  the  freight.  You  have  a  right  to 
take  out  the  goods  because  it  is  necessary  for  your  own  pui-poses 
as  a  belligerent. 
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AnoimEirr.       Lord  Chief  Baron. — That  is  to  damage  the  enemy. 
r^  Mr.  Solicitor  Oeneral — ^Tes,  but  inasmuch  as  the  neutral  owner 

!^*      has  not  done  wrong,  you  do  not  injure  him  in  any  way,  you  pay 

him  the  freight.     If  he,  the  neutral  owner,   commits  a  wrong 
against  the  law  of  nations,  you  seize  and  confiscate  his  goods. 

Lord  Chief  Baron. — ^You  never  punish  him,  you  neither  im- 
prison him,  nor  shoot  him,  nor  try  him  by  a  court-martial,  or  in 
any  other  Court. 

Mr.  Solicitor  Oeneral. — ^That  is  so. 

Lord  Chief  Baron. — It  used  to  be  the  same  with  respect  to 
offences  against  the  revenue  laws  of  this  country.  Originally  the 
revenue  laws  of  this  country  never  punished  except  by  fine  and 
forfeiture. 

Mr.  Solicitor  Oeineral. — That  is  so.  Upon  this  question  your 
Lordship  accurately  stated  the  law  yesterday,  if  I  may  be  per- 
mitted to  i^y  so.  The  law  of  this  country  so  far  recognizes  the 
law  of  nations,  that  it  will  not  enforce  a  contract  which  is  based 
upon  an  intended  violation  of  international  law ;  but  the  law  of 
this  country  does  not  recognize  the  law  of  nations  so  far  as  this 
that  what  is  an  offeni^e  against  the  law  of  nations,  is  an 
offence  against  our  criminal  law,  and  I  venture  to,  think  that 
is  a  sound  distinction.  I  will  not  follow  that  subject  to  any 
greater  length,  because  it  is  not  necessary  to  my  argument* 
It  was  touched  upon  yesterday,  and  the  matter  appears  to 
me  to  be  not  unworthy  of  consideration.  I  will  pasfl  froux 
it  in  a  very  few  moments,  but  I  will  observe  that  this 
supposed  right,  according  to  international  law,  of  the  subject 
of  a  neutral  state  to  expoi*t  contraband  to  the  enemy  is  the  same 
as  his  right  to  break  a  blockade  ;  there  is  no  way  of  punishing  him 
unless  you  catch  him  in  the  act;  it  is  not  a  violation  of  our  criminal 
law  at  all  events  ;  but  still  the  courts  have  said,  and  those  cases 
are  referred  to  by  Mr.  Duer,  that  if  it  appears  "that  a  captain  of  a 
ship  knowing  of  a  blockade  intends  to  violate  it,  the  contract  of 
insurance  will  not  be  enforced,  because  the  act  of  the  master  of 
the  ship  is  a  breach  of  international  law.  That  I  apprehend  to  be 
the  principle  of  our  law,  and  that  was  the  principle  upon  which  the 
cases  referred  to  by  the  learned  Attorney  General  yesterday  were 
decided ;  and  I  take  that  as  the  doctrine  that  may  be  considered 
to  be  now  settled  in  Westminster  HalL  That  was  the  principle 
on  which  the  case  of  De  Wutz  v.  Hendricks  was  decided,  where 
a  contract  founded  upon  the  raising  of  a  loan  for  subjects  in  arms 
against  a  government  in  amity  with  our  own  was  held  not  to  be 
capable  of  being  enforced  in  this  country.  It  was  not  a  criminal 
offence,  but  an  offence  against  the  law  of  nations,  and  therefore 
the  courts  of  this  country  would  not  lend  themselves  to  the 
enforcement  of  it.  I  may  observe  that  the  language  of  Lord 
Stowell  in  several  cases  is  entirely  opposed  to  the  view  that  a 
neutral  sending  contraband  or  trying  to  break  a  blockade  is  really 
committing  no  offence  against  international  law.  In  the  case  of  the 
'*  Imima,"  reported  in  the  3rd  volume  of  Robinson,  page  168,  Lord 
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Stowell  Bays,  **  The  rule  respecling  contraband  is  always  understood    Ajigument. 
"  to  be  that  the  articles  must  be  taken  hi  delicto.*'     That  is  the      kiTTT" 

term  he  uses.     And  then  again,  in  5th  Robinson,  in  the  case  of  the        ^ 

'*  Richmond,"  at  page  331,  he  speaks  of  a  contraband  dealing  in 
ships.  He  says,  "Here  was  an  avowed  intention  of  going  to  sell 
"  a  ship  to  a  belligerent,  which  in  time  of  war  is  at  least  a  very 
"  suspicious  act,  and  to  do  a  great  deal  more,  to  sell  a  ship  which 
'*  the  neutral  owner  knew  to  be  peculiarly  adapted  for  purposes 
"  of  war,  and  with  a  declared  expectation  that  it  would  be  hos- 
"  tilely  employed  against  this  country.  It  cannot  surely,  under 
*'  any  point  of  view,  but  be  considered  as  a  very  hostile  act,  to 
"  be  carrying  a  supply  of  a  most  powerful  instrument  of  mischief, 
"  of  contraband  reSady  made  up,  to  the  enemy  for  hostile  use,  and 
"  intended  for  that  use  by  the  seller,  and  with  an  avowed  know- 
"  ledge  that  it  would  be  so  applied." 

Lord  Chief  Baron. — Provisions  are  considered  now  as  contra- 
band. 

Mr.  Solicitor  Geneixd. — In  some  cases  they  are  ;  it  depends 
upon  the  intention  and  the  destination ;  and  coals  under  some 
circumstances  would  be  contraband,  and  under  others  not.  The 
question  of  contraband  or  no  contraband  is  exceedingly  difficult 
when  you  come  to  apply  it  to  the  facts ;  but  I  apprehend  that 
the  intention  and  object  is  generally  the  test  with  respect  to 
articles  ancipitis  u^HiiSy  as  far  as  contraband  is  concerned.  I 
maj'  have  a  word  to  say  afterwards  with  reference  to  that. 

Lord  Chief  Baroiu — Many  of  those  laws  were  made  by  the 
strong,  by  those  who  could  enforce  them,  and  therefore  the  weak 
were  obliged  to  acquiesce.  / 

Mr.  Solicitor  General. — No  doubt. 

Lord  Chief  Baron, — And  they  come  into  the  ^*  omnibus,''  as  the 
Attorney  General  says ;  they  get  into  the  "  onvnibus "  because 
they  are  obliged  to  do  so. 

Mr.  Solicitor  General. — And  the  omnea  are  all  those  who  are 
strong  enough  to  enforce  what  they  call  their  rights. 

Lord  Chief  Baron. — ^Against  those  who  are  compelled  by  force 
to  acquiesce. 

Mr.  Solicitor  General. — Yes,  I  believe  that  is  so,  my  Lord.  I 
pass  from  this  subject  with  the  remark  that  it  appears  to  me  not 
an  accurate  expression  to  say  that  a  neutral  merchant  supplying 
contraband,  whether  consisting  of  ships,  or  arms  and  ammunition, 
is  not  violating  any  principle  of  international  law.  I  apprehend 
that  he  does  commit  an  offence  against  international  law,  but  he 
does  not  commit  an  offence  against  the  criminal  law  of  this 
country,  and  I  conceive  that  this  country  is  not  bound,  under 
any  obligation  to  other  countries,  to  punish  him.  In  that  sense 
only  I  accept  my  learned  friend's  proposition,  and  I  mean  to 
press  this  argument  no  further  than  this,  that  this  contraband 
trade  in  arms  and  ammunition  and  in  ships  of  war,  which  Lord 
Stowell  characterizes  as  a  peculiarly  malignant  description  of 
trade,  is  not  that  description  of  trade  which  it  appears  to  me 
ought  to  meet  with  any  peculiar  tenderness  on  the  part  of  the 
8341.  D  D 
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Aboumbnt.  I^egislature  or  Courts  of  Justice.  I  do  not  mean  that  you 
5tli  Day.  must  stretch  the  criminal*  law  for  the  purpose  of  including  any 
—  person  not  within  its  words,  on  the  other  hand,  you  are  not  to 
narrow  and  fritter  away  the  Foreign  Enlistment  Act  in  order  to 
favour  a  contraband  and  illicit  trade  opposed  to  the  law  of 
nations ;  and  with  respect  to  this  Foreign  Enlistment  Act,  if  it 
is  contended  on  the  other  side  that  it  interferes  with  one 
description  of  trade  not  peculiarly  entitled  to  be  favoured,  on 
the  other  hand  it  may  be  said  to  be  in  the  interest  of  peace,  and 
therefore  in  the  interest  of  the  whole  community. 

Now,  my  Lords,  a  few  words  as  to  the  second  principle  of 
international  law  which  my  learned  friend  stated  in  this  manner ; 
the  territory  of  a  neutral  power  is  to  be  kept  inviolate  from 
proximate  or  immediate  acts  of  war.  It  appears  to  me  that  that 
proposition  is  too  narrow ;  it  should  be,  that  neutral  territory 
should  not  be  the  basis  of  hostile  operations.  I  should  prefer  stating 
the  proposition  in  that  way,  and  when  my  learned  friend  Sir 
Hugh  Cairns  went  so  far  as  to  contend  that  a  foreign  belligerent 
woidd  have  a  right  to  establish  here  a  manufactory  of  arms 

Loi\l  Chief  Baron. — You  need  hardly  labour  that 

Mr.  Solicitor  General — I  think  my  learned  friend  went  a  little 
too  fiu*  in  that. 

Lord  Chief  Baron, — I  think  the  case  which  Sir  Hugh  Cairns 
would  have  put  would  have  been  setting  up  a  manufacture  either 
by  some  subjects  of  the  foreign  power  domiciled  here,  or  by 
British  subjects  willing  to  assist  them  by  commencing  the 
manufacture. 

Mr,  Solicitor  Oenerai. — I  think  my  learned  friend  limited  his 
proposition  to  the  foreign  belligerents  emplojdng  their  own 
subjects. 

Lord  Chief  Ba/ron, — He  would  hardly  entei-tain  the  notion 
that  they  could  set  up  in  this  country  a  manufactory  as  a  manu- 
factory of  the  Confederate  Statea 

Mr,  Solicitor  General. — I  am  certain  that  my  learned  friend 
Sir  Hugh  Cairns,  if  he  were  an  adviser  of  the  Crown,  would 
not  advise  the  Crown  to  submit  to  such  a  use  of  its  terri- 
tory ;  and  when  my  learned  friend  endeavoured  to  limit  it  to  a 
manufacture  in  which  foreigners  were  engaged,  that  would  make 
no  difference  at  all ;  it  would  be  the  use  of  the  neutral  territory 
as  a  basis  of  hostile  operations,  and  though  no  immediate 
act  of  war  would  be  committed,  it  would  be  such  a  use  of  the 
neutral  territory  as  no  neutral  state  with  any  respect  for  itself 
would  permit,  and  which  the  opposite  belligerent,  if  strong 
enough,  would  be  sure  to  complain  of 

Now,  my  Lords,  it  appears  to  me  that  under  this  head  of  the 
inviolability  of  neutral  territory  comes  the  question  of  the 
equipping,  the  arming  and  manning  of  vessels  of  war  by  a 
foreign  state  in  a  neutral  territory.  I  apprehend  that  that  is 
contrary  to  the  principles  of  international  law.  This  is  quite 
clear)  that  it  gives  the  neutral  a  right  to  complain  of  the  foreign 
Government  on  account  of  any  such  use  of  its  territory,  and  I 
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should  be  disposed  to  say  that  any  use  of  its  temtory  for  the    ABcoMBhT. 
equipping  of  vessels  with  the  intention  of  using  them  for  hostile      kZ^  . 

operations,  though  not  accompanied  with  the  commissioning  or        V' 

arming  or  manning,  would  still  be  a  use  of  the  neutral  territory 
of  which  the  neutod  would  have  a  right  by  the  law  of  nations 
to  complain. 

It  is  another  question,  which  I  am  not  called  upon  here 
to  discuss,  whether  there  is  a  right  on  the  part  of  the  other 
belligerent  to  require  the  neutral  to  assert  his  neutrality  corre- 
lative to  the  right  of  the  neutral  to  insist  upon  his  neutrality. 
That  may  be  a  very  doubtful  question.  I  am  not  aware 
that  there  is  any  such  correlative  right ;  the  neutral  is  the  judge 
as  to  how  far  he  will  protect  his  own  sovereignty  and  the 
inviolability  of  his  own  territory,  and  according  to  American 
authorities,  if  he  chooses  to  permit  this  use  of  his  territory 
by  both  belligerents,  neither  has  a  right  to  complain.  That  is  the 
American  doctrine.  I  will  not  proceed  to  discuss  how  far 
that  doctrine  may  be  treated  as  established  international  law, 
but  I  think  I  may  venture  to  suggest  a  doubt  whether  it  would 
be  entirely  satisfactory  to  us  for  example,  supposing  we  were 
at  war  with  the  United  States,  and  they  were  fitting  out 
vessels  at  Brest  and  other  French  harbours,  if  the  French 
Government  were  to  say,  in  answer  to  our  exhortations,  "  You 
"  may  do  the  same.  I  very  much  question  whether  we  should 
accept  that  as  a  satisfactory  answer.  But  it  is  not  necessary  for 
me  to  discuss  that  question. 

It  appears  to  me,  that  on  the  principles  of  international  law, 
that  mode  of  proceeding  that  was  suggested  by  Mr.  Baron  Bram- 
well,  and  which  certainly  seemed  to  give  some  embarrassment  to 
my  learned  friends  on  the  other  side,  namely,  the  equipping  of  a 
vessel,  all  but  her  armament,  on  shore,  and  putting  in  the  arma- 
ment say  three  and  a  half  miles  out  at  sea,  the  armament  being 
shipped  with  the  same  design  as  the  equipment,  and  at  the 
same  place,  would  be  a  violation  of  the  neutral  territory,  and 
clearly  an  offence  against  international  law ;  and  if  that  were 
not  plain  upon  principle,  and  according  to  common  sense,  I 
think  it  would  be  rendered  plain  by  applying  the  doctrines  laid 
down  by  Lord  Stowell  in  the  case  of  the  **  Twee  Gebroeders," 
which  has  been  referred  to.  And  I  may  observe,  when  my 
learned  friends  speak  of  this  or  that  proceeding  being  not 
opposed  to  the  letterof  int  emational  law,  it  is  very  difficult  to 
say  what  they  mean.  It  is  very  difficult  to  distinguish  the  letter 
from  the  spirit  of  international  law.  There  are  not  in  inter- 
national law  those  technical  quibbles  and  subtleties  which  we 
are  accustomed  to  in  our  law,  but  wliich  we  endeavour  as  far  aa 
possible  to  get  rid  of  I  do  not  hesitate  to  say  that  if  we  should 
have  a  right  to  complain  of  a  privateer  being  fitted  out  and  armed 
at  Brest,  we  should  not  consider  that  we  had  a  less  right  to  com- 
plain because  her  armament  was  put  into  her  two  or  three  miles 
out  at  sea.  The  case  of  the  "  Twee  Gebroeders  *'  is  reported  in 
3rd  Robinson,  page  162.     I  think  the  facts  are  in  your  Lordships' 

dd2  ^ 
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Arguiient.    recollection.    The  case  Wiis  this.    A  capture  was  made  by  a  vessel 
7^        of  war  lying  within  the  three  miles  of  the  neutral  teiritory,  but 

'  * l^'      she  sent  her  boats  out  of  the  neutral  territory,  and  it  was  the 

boats  that  actually  effected  the  capture.  It  was  there  argued 
that  the  capture  was  out  of  the  neutral  waters.  So  it  was,  in 
one  sense,  because  the  prize  was  taken  out  of  the  neutral  waters  ; 
but  Lord  Stowell  would  not  hear  of  such  an  evasion. 

Lord  Chief  Baron. — ^The  ship  acted  like  a  polypus,  sending 
out  its  long  arm  and  seizing  its  prey. 

Mr,  Solicitor  Oeneral. — ^Yes,  my  Lord,  and  Lord  Stowell  took 
occasion  in  that  case  to  express  himself  generally  upon  the 
question  of  direct  and  immediate  acts  of  hostility  in  a  manner 
which  appears  to  me  to  be  useful  to  quote.  He  first  says,  This 
may  be  argued  to  be  an  immediate  act  of  hostility,  and  very 
much  the  same  thing  as  the  firing  of  a  shot.  But  he  goes  on  to 
"  say,  If  it  were  necessary  therefore  to  prove  that  a  direct  and 
"  immediate  act  of  hostility  had  been  committed,  I  should  be 
"  disposed  to  hold  that  it  was  sufficiently  made  out  by  the  facts 
"  of  this  case."  Then  he  says,  "  But,  direct  hostility  appeai-s 
"  not  to  be  necessary.'*  And  it  is  upon  this  ground  I  object  to 
my  learned  friend's  limitation  of  the  rule  of  international  law. 
"  Direct  hostility  appears  not  to  be  necessary,  for  whatever  has 
''  an  immediate  connexion  with  it  is  forbidden ;  you  cannot, 
•'  without  leave,  carry  prisoners  or  booty  into  a  neutral  territory, 
"  there  to  be  detained,  because  such  an  act  is  an  immediate 
"  continuation  of  hostility.  In  the  same  manner  an  act  of  hos- 
"  tility  is  not  to  take  its  commencement  on  neutral  ground.  It 
**  is  not  sufficient  to  say  it  is  not  completed  there."  I  cannot 
help  thinking  that  those  words  bear  very  much  upon  the  present 
question.  "  You  are  not  to  take  any  measure  there  that  shall 
"  lead  to  immediate  violence ;  you  are  not  to  avail  yourself  of 
"  a  station  on  neutral  territory,  making  as  it  were  a  vantage 
**  ground  of  the  neutral  country,  a  country  which  is  to  carry 
"  itself  with  perfect  equality  between  both  belligerent3,  giving 
"  neither  the  one  nor  the  other  any  advantage."  Then  he  goes 
on  to  say,  "  Many  instances  have  occurred  in  which  such  an 
"  irregular  use  of  a  neutral  country  has  been  warmly  resented, 
"  and  some  during  the  present  war.  The  practice  which  has 
**  been  tolerated  in  the  Northern  States  of  Europe  of  permitting 
"  French  privateers  to  make  stations  of  their  ports,  and  to  sally 
"  out  to  capture  British  vessels  in  that  neighbourhood,  is  of 
"  that  number."  Here  he  assumes  the  case  of  a  vessel  capturing 
out  of  neutral  waters,  itself  being  in  neutral  watera  at  the  time 
of  the  captmre,  but  sallying  from  the  neutral  waters.  Then  he 
says,  "  Yet  even  this  practice,  unfriendly  and  noxious  as  it  is,  is 
"  less  than  that  complained  of  in  the  present  instance,"  and  so  on. 

Mr,  Baroii  Bramwdl — As  a  matter  of  fact,  what  is  the  mean- 
ing of  that  expression,  to  make  stations  of  their  ports ;  merely 
that  they  made  them  a  refuge,  or  that  they  fitted  out  in  them  ? 

Mr.  Solicitor*  General. — I  apprehend  that  the  distinction 
would  be  just  this :   if  they  went  merely  for  the  purpose  of 
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ordinary  repairs  or  provisions,  or  were  driven  into  the  place    Aroumeht. 
by  stress  of  weather,  that  would  be  lawful ;  but  if  they,   in      5th  Day. 

fact,  used  the  neutral  port  for  the  purpose  of  lying  in  wait  and        

issuing  out  of  that  port  in  order  to  prey  upon  the  commerce 
of  the  enemy,  that  would  be  an  improper  use  of  the  neutral  port, 
as  I  understand  Lord  Stowell,  although  the  capture  were  not 
made  within  the  three  miles. 

Mr.  Baron  Bramwell. — Although  they  had  no  warlike  stores 
in  the  neutral  port  ? 

Mr.  Solicitor  (j67ierai.— Although  they  had  no  warlike  stores 
in  the  neutral  port ;  but  they  must  not  make  a  station  of  a 
neutral  port.  I  apprehend  that  that  would  apply  almost  directly 
to  the  question  put  by  Mr.  Baron  Bramwell,  that  if  you  equip  a 
vessel  three  miles  out  from  Liverpool,  the  vessel  would  be 
virtually  equipped  at  Liverpool. 

Mr.  Ba/ro7i  Bramwell. — Lord  Stowell  says  that  the  practice 
had  been  much  complained  of. 

Mr.  Solicitor  General. — Yes,  ray  Lord,  and  your  Lordsliips 
will  see  that  he  quite  agrees  that  it  is  a  subject  of  complaint.  He 
says, ''  Many  instances  have  occurred  in  which  such  an  irregular 
"  use  of  a  neutral  country  has  been  warmly  resented,  and  some 
"  dm-ing  the  present  war" —  (that  is,  by  ourselves.)  ''  The  practice 
"  which  has  been  tolerated  in  the  northern  states  of  Europe,  of 
"  permitting  French  privateers  to  make  stations  of  their  ports, 
*'  and  to  sally  out  to  capture  British  vessels  in  the  neighbourhood, 
"  is  of  that  number,  and  yet  even  that  practice,  unfriendly  and 
"  noxious  as  it  is,  is  less  than  that  complained  of  in  the  present 
''  instance ;  for  here  the  ship,  without  sallying  out  at  all,  is  to 
**  commit  the  hostile  act."  So  that  Lord  Stowell  appears  to  think 
that  for  a  vessel  to  send  out  its  boats  and  commit  the  hostile 
act  is  a  trifle  worse  than  for  the  vessel  itself  to  sally  out  and 
commit  the  hostile  act. 

Mr.  Ba/ron  Bramwell. — He  says  that  that  is  worse  than  that 
of  which  complaint  is  made,  namely,  a  vessel  not  beginning 
hostilities  when  within  the  neutral  territory,  but  making  an 
habitual  asylum  of  the  port,  as  I  understand.  It  is  a  curious 
thing,  but  Lord  Stowell  hardly  goes  to  the  extent  of  saying  tJiat 
such,  a  thing  would  be  a  lawful  subject  of  complaint  on  the  part 
of  the  neutral  against  the  belligerent  which  permitted  it. 

lAyrd  Chief  Baron. — Tliey  could  not  in  the  neutral  territory 
make  an  arsenal  for  any  purpose.  They  could  not  be  allowed  to 
use  the  neutral  soil  for  their  own  purposes,  to  advance  their  own 
advantage.  They  would  not  be  allowed  by  any  neutral  power 
to  have  a  place  in  which  to  fit  out  and  prepare  their  oMm  ships. 

Mr.  Solicitor  Oeneral. — No,  certainly  not  to  prepare  them. 

Lord  Chief  Baron. — So  as  to  fit  them  for  warlike  operations, 
using  the  neutral  port  as  a  place  at  which  to  remain  and  watch, 
and  from  which  to  start  on  an  expedition  of  aggression. 

Mr.  Solicitor  Oeneral. — That  will  be  the  rule,  I  apprehend. 
Therefore,  my  Lords,  I  have  thought  it  right  somewhat  to 
qualify,  and,  in  fact  to  extend,  the  propositions  of  international 
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AnouMEKT.    ]aw  which  my  learned  friend  Sir  Hugh  Cairns  appeared  to  me  to 
sti^T      ^^^  too  narrowly,  for  the  obvious  purpose  of  narrowing  the  con- 

'      struction  of  this  Act,  which  he  endeavours  to  square  with  them. 

And,  my  Lords,  before  I  come  to  the  actual  construction  of  the 
Act,  I  may  be  allowed  to  observe,  that  though  no  doubt  vessels 
of  war  are  contraband  in  the  same  sense  as  arms  and  ammuni- 
tion are  contraband,  yet  considerations  apply  to  vessels  which 
do  not  apply  to  arms  and  ammunition,  and  to  which  it  is  &s  well 
for  a  moment  to  advert.  A  vessel  is  not  merely  an  engine  of 
war,  but;  a  vessel  carries  engines  of  war,  A  vessel  carries  men 
to  work  those  engines.  A  vessel  has  a  nationality;  a  vessel 
is  territory  for  some  purposes,  and  inhabited  territory.  So 
that  a  vessel  armed,  equipped,  and  manned,  is,  in  fact,  floating 
hostile  territory,  and  a  vessel  not  equipped  or  manned  still  has 
capacities  for  the  combii:iation  of  armaments,  to  use  an  expression 
of  Canning,  which  take  it  out  of  the  category  of  arms  and 
ammunition  ;  and  therefore  there  appears  to  be  some  reason  why 
the  Legislature  should  have  thought  it  desirable  by  enactments 
to  deal  with  vessels  without  dealing  with  other  articles  of  con- 
traband of  war.  I  think  that  one  can  easily  see  very  excellent 
grounds  on  which  that  distinction  should  be  drawn  ;  and,  my 
Lords,  these  grounds  are  illustrated  by  the  correspondence  between 
Mr.  Jefferson  and  our  representative  in  America,  Mr.  Hammond, 
in  1793.  I  am  not  going  at  length  into  the  history  of  our 
conduct  or  the  conduct  of  the  American  Government.  That 
has  been  sufficiently  brought  before  your  Lordships.  I  am  only 
going  to  make  one  or  two  short  remarks  upon  that.  The  dis- 
tinction between  ships  and  merely  arms  and  ammunition  is  taken 
both  by  our  Government  and  by  the  American  Government  in 
1793,  before  any  Foreign  Enlisment  Act  existed  in  either  country. 
It  appears  that  in  1793  we  addressed  two  memorials  to  the 
American  Government  In  the  one  we  complained  that  they 
furnished  the  French,  with  whom  we  were  at  war,  with  arms 
and  ammunition.  In  the  next  memorial  we  complained  that 
they  allowed  th^  French  to  fit  out  privateers  in  their  harbours ; 
and  to  those  two  separate  remonstrances  Mr.  JeflTerson,  who  was 
then  Secretary  of  State,  addressed  himself  separately.  With  respect 
to  the  firat,  he  says,  "  The  purchase  of  arms  and  military  accou- 
"  trements  by  an  agent  of  the  French  Government  in  this  country, 
"  with  an  intent  to  export  them  to  France,  is  the  subject  of  another 
"  of  the  memorials.  Our  citizens  have  been  always  free  to  make, 
"  vend,  and  export  arms.  It  is  the  constant  occupation  and 
"  livelihood  of  some  of  them.  To  suppress  those  callings,  the 
"  only  means  perhaps  of  their  subsistence,  because  a  war  exists 
"  in  foreign  and  distant  countries,  in  which  we  have  no  concern, 
"  would  scarcely  be  expected.  It  would  be  hard  in  principle, 
"  and  impossible  in  practice."  I  cannot  help  thinking  that  this 
is  the  strongest  argument  of  all  to  be  urged  why  a  nation 
should  not  interfere  with  the  sale  of  arms,  that  it  would  be 
impossible  to  inquire  how  many  guns  and  pistols  each  manu- 
facturer in  the  country  has  been  making.    Lex  neminem  cogit 
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ad  impossibilia  is  a  maxim  peculiarly  applicable  to  the  law  of  Akodhbht. 
nations.     No  country  would  be  so  unreasonable  as  to  expect  an-      5^^y 

other  country  to  do  that  which  is  impossible ;  but  that  argument        ' 

does  not  apply  to  ships  of  war  it  is  possible  at  all  events  to  deal 
with  them.  He  says, "  It  would  be  hard  in  principle  and  impossible 
"  in  practice.  The  law  of  nations  therefore,  respecting  the  rights  of 
''  those  at  peace,  does  not  require  from  them  such  an  internal  de- 
"  rangement  of  their  occupations.  It  is  satisfied  with  the  external 
"  penalty  pronounced  in  the  President  s  proclamation,  that  of  con- 
"  fiscation  of  such  portion  of  these  arms  as  shall  &11  into  the  hands 
**  of  any  of  the  belligerent  powers  on  their  way  to  the  post  of 
''  their  enemies.  To  this  penalty  our  citizens  are  warned  that 
"  they  will  be  abandoned."  And  I  may  observe  in  passing  that 
the  American  proclamations  of  neutrality  and  our  proclamations 
of  neutrality  always  regard  the  exporting  of  arms  and  ammunition 
as  an  offence ;  they  call  it  an  offence,  but  an  offence  punishable 
by  the  law  of  nations.  We  tell  them  in  our  proclamation  that 
those  who  infringe  the  Foreign  Enlistment  Act  wiU  be  liable  to 
penalties  not  only  according  to  the  law  of  nations,  but  under  the 
Act.  Your  Lordships  will  see,  if  you  refer  to  page  13  of  the 
Appendix,  that  that  is  the  form  of  it ;  I  merely  refer  to  it  in 
passing.  After  various  warnings  to  our  subjects  not  to  infringe 
the  Foreign  Enlistment  Act,  it  goes  on  to  say,  "  or  endeavouring 
"  to  break  any  blockade  lawfully  and  actually  established  by  or 
"  on  behalf  of  either  of  the  said  contending  parties,  or  by  carrying 
'^  officers,  soldiers,  despatches,  arms,  military  stores,  or  materials, 
"  or  any  article  or  articles  considered  and  deemed  to  be  contra- 
**  band  of  war,  according  to  the  law  or  modem  usage  of  nations, 
'^  for  the  use  or  service  of  either  of  the  said  contending  parties, 
''  all  persons  so  offending  will  incur  and  be  liable  to  the  several 
'^  penalties  and  penal  consequences  by  the  said  statute  or  by  the 
''  law  of  nations  in  that  behalf  imposed  or  denounced."  Meddendo 
ai/ngulo  siiigvlia;  by  the  statute  in  respect  to  all  infringements 
of  its  provisions,  by  the  law  of  nations  in  respect  to  the  exporta- 
tion of  contraband. 

Having  read  the  answer  of  Mr.  Jefferson  to  our  first  me- 
morial complaining  of  the  supply  of  contraband,  I  now  come  to 
the  next  answer  with  respect  to  our  memorial  on  the  subject  of 
allowing  ships  to  be  fitted  out  for  the  French.  Your  Lordships 
will  observe  that  in  his  former  answer  he  refers  only  to  arms  and 
ammunition,  not  to  ships  at  alL  He  says,  '^  But  the  practice  of 
*'  commissioning,  equipping,  and  manning  vessels  in  our  ports  to 
"  cruize  on  any  of  the  belligerent  parties  is  entirely  disapproved, 
**  and  the  Government  will  take  effective  measures  to  prevent  it." 
[Then  again  (this  is  the  only  further  extract  from  these  American 
papers  to  which  I  will  refer),  Mr.  Jefferson  writes  this  to  Monsieur 
Gen&t,  the  Minister  Plenipotentiary  of  the  French  Bepublic : — 
''  The  President,  after  mature  consideration  and  deliberation, 
"  was  of  opinion  that  the  arming  and  equipping/'  (he  does  not 
here  use  the  term  "  manning,")  "  vessels  in  the  ports  of  the  United 
"  States  to  cruize  against  nations  with  whom  they  were  at  peace*. 
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AnocMEKT.    "  xvas  incompatible  with  the  territorial  sovereignty  of  the  United 
sthDay      "  States ;  that  it  made  them  instrumental  to  the  annoyance  of 

^  '      "  those  nations,  and  thereby  tended  to  compromise  their  peace  ; 

''  and  that  he  thought  it  necessary,  as  an  evidence  of  good  &ith  to 
"  them,  as  well  as  a  public  reparation  to  the  sovereignty  of  the 
"  country,  that  the  armed  vessels  of  this  description  should  de- 
"  part  from  the  ports  of  the  United  States/'  And,  my  Lords, 
before  any  Foreign  Enlistment  Act  was  enacted  in  America^ 
Washington  acted  upon  that  policy,  at  the  risk  of  a  war  with 
France,  and  at  the  risk  of  his  own  impeachment ;  for  a  storm  of 
popular  indignation  was  raised  against  him ;  the  feeling  of  the 
criuntry  being  violent  in  favour  of  France,  and  equally  violent 
against  England  Washington,  undeterred  by  all  those  considera- 
tions, did  stop  the  equipment  of  French  privateers,  and  he  put  a 
man  on  his  trial  under  the  common  law  for  being  concerned  in  so 
doing.  I  must  say  that  that  appears  to  me  to  be  a  very  bright 
passage  in  American  history.  I  know  no  stronger  instance  of 
the  '*  Vir  juMus  et  propositi  tenxsx "  determined  to  do  what  is 
right,  undaunted  by  popular  clamour.  Washington  by  so 
doing  risked  his  popularity,  which  he  lost  for  a  time,  but  he 
persisted  in  his  policy,  and  finding  that  the  provisions  of 
the  common  law  were  not  sufficient,  he  applied  to  Congress, 
and  his  influence  was  such  that  he  obtained  an  Act  of  Con- 
gress, going  beyond  the  provisions  of  international  or  the 
common  law.  I  will  not  refer  again  to  the  address  to  Congress 
of  Washington,  which  the  Attorney  General  read ;  but  that 
clearly  shows  that  he  considered  the  powers  of  the  common  law, 
or  the  rights  which  international  law  gave  him,  were  not  suffi- 
cient, and  therefore  he  came  to  Congress  for  the  purpose  of  giving 
him  further  powers.  The  object  of  the  American  statute,  as  of 
ours,  was  the  preservation  of  peace.  The  object  was  the  preven- 
tion of  disputes.  As  we  all  know,  in  international  law  there  are 
not  those  hard  lines,  there  are  not  those  sharp  landmarks,  which 
are  found  in  municipal  law.  There  always  is  a  wide  margin 
for  dispute  if  a  State  is  determined  to  be  disputatious  and  is 
strong.  What  Washington  wished  was  to  be  within  this  Oregon, 
this  disputed  field  of  international  law.  He  did  not  wish  to  dis- 
cuss with  foreign  nations  precisely  how  far  he  might  or  might 
not,  without  a  violation  of  neutrality,  allow  foreign  belligerent 
vessels  to  use  his  ports ;  he  desired  to  avoid  those  discussions, 
and  therefore  it  was  that  the  American  Enlistment  Act  (like  the 
English  Enlistment  Act,  which  goes  beyond  the  American  Act) 
was  expressly  framed  for  the  purpose  of  exceeding  and  going 
beyond  the  limits  of  international  law.  I  venture  to  contend,  in 
the  first  place,  that  my  learned  friend  Sir  Hugh  Cairns  has  laid 
down  the  principles  of  international  law  too  narrowly;  and, 
secondly,  that  he  has  no  ground  whatever  for  contending  that 
the  municipal  statute  was  passed  as  merely  declaratory  or  con- 
firmatory of  international  law ;  history  is  there  against  him. 

Now  I  come  to  the  construction  of  the  statute*     My  learned 
friend  the  Attorney  General  has  already  celled  your  Lordships' 
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attention  to  this,  that  our  statute  is  wider  than  the  American   AsatnuEirr. 
statute.     I  may  remind  your  Lordships  that  the  American  sta-        7~r' 

tute  contains  the  words  "  fit  out  and  arm  ;"   we  put  the  words        ^' 

in  the  disjunctive,  and  we  add  '*'  equip  and  furnish/'  I  suppose 
with  some  meaning.  It  appears  to  me  that  you  cannot  suppose 
that  those  words  "  equip  and  furnish  "  were  not  added  with  an 
intention  that  they  should  apply  to  some  offence  which  was  not 
necessarily  hit  by  the  words  "  fit  out  and  arm."  I  apprehend 
that  "  fit  out "  is  one  of  the  widest  expressions  which  you  could 
apply  to  a  vessel ;  **  equip "  may  possibly  not  be  so  wide, — 
"  furnish  "  may  not  be  so  wide, — and  those  words  are  added  in 
our  Act.  And  then,  as  your  Lordships  are  aware,  there  are 
added  in  our  Act  the  words  ''in  order  that"  in  addition  to 
'*  with  intent," — and  for  a  purpose,  which  I  will  venture  pre- 
sently to  suggest.  And  then  there  comes  the  clause  prohibiting, 
not  only  the  vessel  being  equipped  for  the  purpose  of  cruizing 
and  committing  hostilities,  but  her  being  ''  used  as  a  transport  or 
"  store  sliip,"  which  words  were  introduced  (if  one  may  refer  to 
history),  at  the  suggestion  of  Sir  James  Mackintosh,  who  said,  "  The 
"  statute  without  these  words  will  be  unfair,  because  the  Spaniards 
"  only  want  transports  and  store  ships  ;  you  will  allow  them  to 
'•  have  transports  and  store  ships,  while  their  revolting  colonies 
**  are  not  allowed  to  have  privateers."  Then  that  amendment 
was  made  in  committee,  and  it  was  made  somewhat  awkwardly. 

My  learned  friend  the  Attorney  General  has  descanted  upon 
this  Act  so  fully,  that  many  remarks  which  I  might  other- 
wise have  made  are  not  necessaiy,  and  I  will  endeavour  as 
far  as  possible  to  avoid  repetition.  He  has  already  referred 
your  Lordships  to  the  object  of  the  preamble,  and  to  the  state- 
ment that  the  law  at  present  in  existence  was  not  sufficient ; 
and  he  has  referred  to  five  clauses,  which  manifestly  carry  the 
municipal  law  beyond  the  international  law.  With  those 
remarl^  I  come  to  section  7.  And,  my  Lords,  upon  that  section 
two  questions  arise,  as  it  appears  to  me,  which  I  will  treat  sepa- 
rately. The  first  in  order  which  I  shall  take  is  the  intent,  and 
then,  secondly,  what  is  to  be  done  in  pursuance  of  that  intent. 
Now,  first,  with  respect  to  the  intent,  who  may  form  the  intent  ? 
No  doubt  the  intent  must  be  formed  by  somebody  who  has  some 
control  over  the  vessel.  I  apprehend,  as  I  think  was  suggested 
by  Mr.  Baron  Pigott,  that  there  may  be  two  descriptions  of 
intent,  both  within  the  meaning  of  this  statute.  The  first  descrip- 
tion would  be  the  intent  of  a  foreign  belligerent,  or  his  agent,  to 
employ  a  vessel  to  cruize  and  commit  hostilities.  The  second  in- 
tent would  be  that  of  a  person  who  equipped  her  in  order  that  she 
might  be  so  employed.  And  I  cannot  help  thinking  that  the  words 
"  in  order  that "  were  introduced  to  meet  that  second  intent,  for 
it  might  be  said,  by  way  of  what  I  should  venture  to  call  a 
quibble.  The  equipper  cannot  intend  that  she  shall  be  so  employed, 
because  he  has  no  control  over  her  after  she  leaves  his  hands.  I 
dare  say,  as  a  matter  of  history,  an  argument  of  that  sort  was 
put  forward,  and  then  the  Legislature  said,  for  the  purpose  of 
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Aboui«iit.  meeting  that,  we  will  put  in  the  words  *'  in  order  that."  That,  I 
5thD"  think,  is  the  probable  explanation  of  the  words  " in  order  that " 
^^*  being  inserted.  Now,  with  respect  to  the  first  class  of  intention 
to  which  I  was  referring,  namely,  the  intention  of  a  belligerent 
or  his  agent  to  employ  the  vessel  hostilely,  if  he  '"procures"  her  to 
be  equipped^  even  although  the  equipper  does  not  know  of  the 
intention,  I  apprehend  there  can  be  no  question  at  all  that  that 
would  forfeit  the  vessel ;  it  would  not  be  necessary  to  contend 
that  in  this  case,  but  I  apprehend  it  would  be  so  according  to 
the  strict  construction  of  the  Act.  The  object  is  prevention ;  the 
object  is  the  prevention,  if  possible,  of  any  vessel  issuing  out  of 
this  country  as  the  basis  of  hostilities,  and  I  apprehend  that  that 
would  be  the  true  construction,  and  that  the  vessel  would  be 
forfeited  independently  of  any  intention  at  all  of  the  equipper, 
the  intention  being  in  the  person  ordering  the  vessel  and  having 
control  over  its  ultimate  destination  to  employ  her  in  hostile 
operations ;  and  if  that  be  so,  for  a  moment  adverting  to  the 
evidence,  there  can  be,  I  think,  no  question  that  this  vessel  would 
have  been  forfeited  upon  that  ground  here.  However,  that  is 
rather  anticipating.  Then,  secondly,  with  respect  to  the  equipper, 
I  apprehend  that  if  the  equipper  equips  the  vessel  knowing 
that  she  is  to  be  so  employed,  then  he  is  within  the  Act; 
he  equips  "with  the  intent,"  or  "in  order  that,''  or  at  all 
events  he  "  knowingly  aids  and  assists,"  and  he  clearly  would 
come  within  the  Act.  And  I  may  refer  here  to  the  case  which 
was  quoted  yesterday  ^by  the  Attorney  General,  the  case  of  a 
druggist  who  sold  drugs  to  a  brewer,  he  knowing  that  the  brewer 
would  use  them  in  his  trade.  He  there  had  no  control  over  the 
ultimate  use  of  the  drugs  any  more  than  the  equipper  has  over 
the  ultimate  destination  of  the  vessel ;  but  Lord  EUenborough 
put  it  as  high  as  this,  that  he  was  even  aiding  and  procuring 
(that  was,  I  think,  Lord  Ellenborough's  expression)  the  brewer 
to  commit  an  unlawful  act  by  fumisbiog  the  drugs,  and  therefore 
the  contract  of  sale  was  held  to  be  void. 

Mr.  Baron  ChaniielL — That  was  not  an  action  for  penalties* 
andtherefore  that  expression  of  opinion  on  the  part  of  Lord 
EUenborough  was  quite  unnecessary  to  the  decision  of  the  case ; 
it  was  only  an  action  for  the  recovery  of  the  price  of  a  certain 
axtide.  The  particular  construction  which  the  Chief  Justice 
put  in  that  case  upon  the  words  of  the  statute  are  not  very 
important. 

Mr.  Solicitor  ChneraZ. — It  may  be  that  he  put  rather  a  strong 
construction  upon  the  words.  He  uses  the  words  *'  aiding  and 
'*  procuring.''.  I  am  not  prepared  to  say  that  that  is  not  a 
strong  construction. 

Mr.  Baron  GhanneU. — The  statute  was  passed  in  order  to 
prevent  the  public  being  injured  by  the  use  of  noxious  drugs  in 
the  preparation  of  beer.  In  the  same  way  an  Excise  Act  was 
passed  to  prevent  the  public  being  defrauded  in  the  delivery  of 
bricks.  An  act  done  in  violation  of  such  statutes  will  not  entitle 
the  party  to  recover. 
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ifr.  Soliciixyi*  General, — ^Yes,  it  is  not  necessary  to  put  the   Aboumbot. 
case  higher  than  that ;  but  I  think  under  those  circumstances      kZ/^ 

the  dri^gist  selling  the  drugs,  though  he  had  no  control  over        

the  ultimate  destination  of  them,  stiU  supplied  them  "  in  order 
"  that"  they  might  be  improperly  used ;  I  do  not  wish  to  put  it 
higher.  And  I  may  put  the  case  of  a  man  who  let  lodgings  to  a 
woman  for  the  purpose  of  carrying  on  the  trade  of  a  prostitute, 
who,  it  was  held,  could  not  recover  the  rent ;  he  had  no  control 
over  her,  but  he  let  the  lodgings  "  in  order  that "  she  might  carry 
on  an  improper  trade ;  and  so  here,  though  the  equipper  has  no 
control  over  the  vessel  after  she  leaves  the  port,  he  supplies  the 
ship  "  in  order  that "  she  may  be  used  in  the  manner  prohibited. 

Mr.  Baron  Ghannell. — For  the  purpose  of  considering  the  sta- 
tute, we  have  to  bear  in  mind  that  two  classes  of  persons  are  to 
be  embraced,  the  chief  actors  and  the  subordinate  actors.  With 
r^ard  to  the  chief  actors,  it  may  be  that  there  must  be  an  in- 
tent that  when  built  the  vessel  should  be  engaged  in  the  ser- 
vice of  a  foreign  power ;  but  with  regard  to  the  subordinate 
actors  there  must  be  a  guilty  knowledge. 

Mr.  Ba/ron  Pigott, — Which  would  be  evidence  for  the  jury  as 
to  intent. 

Mr.  Solicitor  Oeneral, — Yes,  my  Lord ;  with  respect  to  the  in- 
tent, I  do  not  think  there  will  be  any  difficulty  in  this  case. 
When  I  come  to  the  evidence  I  think  I  shall  make  that  quite 
clear.  It  is  very  seldom  in  feet  that  you  can  prove  intent  so 
conclusively  as  was  done  here.  Now  I  come  to  this ;  what  is  to 
be  done  in  pursuance  of  that  intent.  The  words  are  these,  and 
we  seek  to  add  nothing  to  the  words,  and,  on  the  other  hand, 
we  desire  nothing  to  be  subtracted.  "  If  any  person  shall  equip, 
"  furnish,  fit  out,  or  arm  any  ship  or  vessel "  (I  will  take  those 
words  alone  at  first  without  embarrassing  myself  with  the 
question  of  *'  attempt ")  *'  with  intent  or  in  order  that  such 
"  ship  or  vessel  shall  be  employed  in  the  service  of  any 
*'  foreign  prince,  state,"  &c.,  "with  intent  to  cruize  or  to 
'*  commit  hostilities."  The  word  '*  intent "  is  unnecessarily 
repeated,  I  apprehend.  What  is  the  meaning  of  those  words  ? 
I  coald  quite  understand  this  proposition ;  it  would  be  a 
very  definite  and  intelligible  one ;  she  must  be  equipped  so 
far  as  to  be  in  a  condition  when  she  leaves  the  port  to  commit 
hostilities.  That  I  could  understand,  but  that  would  mean 
that  she  must  be  armed,  because  she  could  not  be  in  a  con- 
dition to  commit  hostilities  without  being  armed ;  and  more,  it 
must  mean  that  she  must  be  manned,  because  the  guns  cannot 
fire  themselves.  So  therefore,  in  order  to  contend  that  she 
must  be  in  a  condition  to  commit  hostilities,  you  must  go 
the  length  of  saying  that  she  must  be  both  manned  and 
armed.  But  that  is  against  the  words  of  the  statute ;  that 
is  reading  the  conjunctive  instead  of  the  disjunctive,  and 
the  very  object  of  the  Legislature  is  defeated,  as  it  appears 
to  me,  who  intentionally  avoided  the  conjunctive  and  used 
the    disjunctive.     Then    again  that    is  distinctly  opposed    to 
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ARouMBut.    the  doctrine  of  the  United  States,  laid  down  in  the  case  of  the 
5thD~        United  States  v,  Quincy,  valeai  quanttim.     I  am  not  going  to 

' discuss  now  how  far  that  would  be  considered  by  the  Court,  I 

will  not  say  an  authority,  because  no  American  case  can  be 
treated  absolutely  as  an  authority  in  this  Court,  but  as  one  in 
the  reasonableness  of  the  decision  of  which  they  would  be  disposed 
to  concur.  But  I  may  remind  your  Lordships  upon  that  point 
that  the  case  of  the  United  States  v.  Quincy  is  strictly  in 
point ;  it  is  reported  in  the  Appendix  at  page  78,  *'  To  attempt 
^'  to  do  an  act  does  not  either  in  law  or  common  parlance  imply 
"  a  completion  of  the  act  or  any  definite  progress  towai'ds  it' 
No  doubt  Quincy  was  indicted  for  the  attempt, — and  wliile  upon 
that  subject  I  may  say  that  I  concede  that  the  attempt  must  be 
to  do  that  which  if  done  will  be  an  offence.  No  doubt  when 
there  is  the  intent  that  the  thing  shall  be  done,  any  step  towards 
doing  it  is  an  offence.  ''  To  attempt  to  do  an  act  does  not  either 
"  in  law  or  common  parlance  imply  a  completion  of  the  Act  or 
"  any  definite  progress  towards  it.  Any  effort  or  endeavour  to 
**  effect  it  will  satisfj"  the  terms  of  the  law.  Tliis  varied  phraseo- 
"  logy  in  the  law  was  probably  employed  with  a  view  to  embrace 
"  all  persons  of  every  description  who  might  be  engaged  directly 
"  or  indirectly  in  prepai'ing  vessels  with  intent  that  they  should 
"  be  employed  in  committing  hostilities  against  any  powers  with 
"  whom  the  United  States  were  at  peace.  Different  degrees  of 
"  criminality  will  necessarily  attach  to  persons  thus  engaged. 
"  Hence  the  great  latitude  given  to  the  Courts  in  aiBxing  the 
''  punishment,  namely,  a  fine  of  not  more  than  10,000  dollars  and 
"  imprisonment  not  more  than  three  years.  We  are  accordingly 
''  of  opinion  that  it  is  not  necessary  that  the  jury  should  believe 
"  or  find  that  the  '  Bolivar,'  when  she  left  Baltimore,  and  when 
"  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Balti- 
'*  more  to  St.  Thomas,  was  armed  or  in  a  condition  to  commit 
"  hostilities,  in  order  to  find  the  defendant  guilty  of  the  offence 
"  charged  in  the  indictment."  Then,  my  Lords,  if  that  is  so, 
that  the  vessel  need  not  be  in  a  condition  to  cruize  and  commit 
hostilities,  which  some  of  my  learned  friends  have  contended  for, 
and  which  would  require  the  interpolation  of  words  into  the 
statute  which  are  not  there,  how  must  she  lie  equipped  ?  That 
is  the  question.  Now  it  is  contended  that  the  equipment,  though 
not  amounting  to  an  actual  arming,  so  that  the  vessel  may  be  in 
a  condition  to  commit  hostilities,  still  must  be  an  equipment,  as 
I  understand  my  learned  friends,  of  a  warlike  character,  not 
ancipitis  U8U8,  but  of  a  warlike  character.  Now,  as  I  before 
observed,  I  can  quite  understand  what  you  mean  by  "  arm,"  but 
there  is  a  good  deal  of  difficulty  in  understanding  precisely  what 
you  mean  by  "  equipment  of  a  warlike  character." 

Mr,  Baron  Bramwell — Allow  me  to  ask  you,  which  seems  to 
be  a  question  of  considerable  consequence,  is  this  case  of  Quincy 
a  case  in  point.  You  see  that  what  the  Judge,  Mr.  Justice  Thomp- 
son, there  says,  is  this  :  ''  That  it  is  not  necessary  that  the  jury 
"  should  believe  or  find  that  the  *  Bolitar/  when  she  left  BM- 
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"  more  arid  when  she  arrived  at  St.  Thomas,  and  during  the    Abgcmekt. 
*'  voyage  from  Baltimore  to  St.  Thomas,  was  armed  or  in  a  con-      ^  7— 

"  dition   to   commit  hostilities  in  order  to  find  the  defendant      ^ j'' 

"  guilty/*  but  then  they  had  previously  determined  that  the  acces- 
sory or  subsidiary  offender,  if  we  may  so  call  him,  might  be  guilty 
where  he  had  done  less  than  it  was  necessary  that  the  principal 
offender  should  be  guilty  of  doing ;  they  do  not  therefore,  determine 
tliat  if  the  principal  offender,  the  actual  equipper,  the  man 
charged  with  equipping  and  furnishing,  had  been  indicted,  it 
would  not  have  been  necessary  that  the  "  Bolivar  "  should  have 
been  armed. 

Mr.  Solicitor  General. — No. 

Mr.  Baron-  Bramwell. — If  that  is  so,  is  it  a  case  in  point  upon 
this  partictdar  information  ? 

Mr.  Solicitor  General. — My  answer  to  that  is,  that  it  is  in 
point,  because  it  is  decided  upon  those  words  in  the  American 
Act,  which  are  the  same  as  ours,  and  in  the  disjunctive.  The 
words  in  the  American  Act  upon  which  this  case  was  decided 
are,  "  attempt  to  furnish,  fit  out,  or  arm ; "  our  words  are, 
"  furnish,  fit  out,  or  arm."  Therefore,  I  say  it  is  an  authority, 
non  constat y  that  if  the  principal  had  been  tried  in  the  American 
Courts  they  would  have  held  that  it  was  enough.  Why? 
Because  the  words  differ ;  it  would  have  been  *'  fit  out  and 
'*  arm." 

Mr.  Baron  ChannelL — They  decided  it  as  a  matter  of  pleading, 
a  very  unimportant  point  connected  with  the  rest  of  the  decision  ; 
so  far  as  this  point  goes  they  decided  that  the  indictment  in 
point  of  form  was  good ;  that  whereas  the  indictment  was 
levelled  against  the  subordinate  actor,  as  against  him  it  used  the 
very  words  of  the  statute  and  that  that  was  suflScient. 

Ixyi'd  Chief  Baron. — But  for  the  purpose  of  constituting  the 
offence  two  acts  are  necessary  ;  if  any  one  assists  in  doing  the 
one,  knowing  that  the  other  will  be  done  also,  or  even  possibly 
without  that,  if  anyone  assists  in  the  one,  he  will  be  indictable  for 
assisting  in  that  one.  The  American  authority  seems  to  be  an 
authority  only  for  this,  that  wherever  the  offence  consists  of  two 
parts,  and  the  assisting  of  the  offender  is  itself  an  offence  ;  if  you 
assist  in  the  one  you  assist  in  the  other ;  you  assist  him  as  to  the 
entire  completion  of  the  offence,  because  lie  cannot  do  the  whole 
unless  he  does  that ;  it  is  not  necessary  that  you  should  assist 
him  in  both. 

Mr.  Baron  Pigott — ^That  supposes  that  fitting  out  simply  is 
an  offence. 

Mr.  Solicitor  General. — Distinct  from  arming.  But  the  mate- 
rial part  of  the  case  is  this,  that  they  distinguish  between  ''  fit 
out "  and  "  arm/'  If  "  fit  out "  and  "  arm  "  mean  the  same  thing, 
there  would  have  been  no  opening  for  the  distinction,  but  they  say 
that  Quincy  may  have  been  guilty  of  fitting  out,  although  there 
was  no  arming. 

Mr.  Baron  BramweU. — Although  he  did  not  arm. 

Mr.  Solicitor  General, — ^Yes,  ^though  ho  did  not  arm,  and 
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Abqumbnt.  although  he  did  not  assist  to  arm.  They  say  that  fitting  out  and 
rr"        arming  are  two  different  things,  and  that  fitting  out  means  some- 

j^'      thing  else  than  arming,  and  it  is  impossible  to  say  that  that  must 

not  have  been  here  decided.  They  deal  with  the  facts,  and  they 
say  it  is  not  necessary  that  the  vessel  should  be  in  a  oondition 
to  commit  hostilities. 

Mr.  Baron  Ghmi/nell'-^Ycm  are  meeting  the  argument  of  the 
other  side,  that  the  equipment,  however  &r  it  had  proceeded, 
must  have  been  a  warlike  preparation. 

Mr.  Solicitor  General. — Yes ;  I  went  back  for  a  moment  to 
Quincy's  case  in  consequence  of  Mr.  Baron  Bramwell  referring  to 
it.  I  use  the  case  of  Quincy,  as  going  distinctly  to  this,  that 
the  vessel  need  not  be  so  far  equipped  as  to  be  fit  to  be  employed 
in  hostile  operations. 

Mr.  Ba/ron  Bramwell. — I  think  Quincy's  case  is  of  great  im- 
portance, not  so  much  on  accoxmt  of  its  own  value  as  on  account  of 
the  inordinate  value  that  has  been  put  upon  it  elsewhere,  which 
is,  I  think,  utterly  disproportioned  to  its  true  value. 

Mr.  Solicitor  General. — It  may  be ;  it  is  not  for  me  to  say 
how  fisir  the  Court  will  be  bound  by  that  case.  I  should  be  sorry 
to  rest  my  argument  upon  that  case;  I  have  good  ground 
without  it.  I  merely  use  the  case  as  an  illustration  of  my  argu- 
ment ;  but  I  think  the  case  cannot  be  put  lower  than  tliis ;  it 
holds  that  '^  fit  out "  and  ''  arm  "  do  not  mean  the  same  thing ; 
that  **  fit  out "  means  something  less  than  *'  arm." 

Mr.  Ba/ron  Bnmiwell. — I  think  it  would  inevitably  be  so.  I 
have  felt  considerable  difficulty  in  this  case  from  a  want  of 
knowledge  almost  of  what  a  ship  of  war  is ;  but  I  conceive  that 
a  vessel  might  be  fitted  out  so  as  to  be  in  a  condition  to  conmiit 
hostilities  without  being  properly  armed.  Suppose,  for  instance, 
she  had  a  large  crew  on  board,  and  she  had  a  large  quantity 
of  muskets  and  cutlasses. 

Mr.  Solicitor  General. — ^Yes;  or  she  might  be  fitted  out  to 
cruize  for  a  voyage  of  observation  against  the  enemy.  The 
words  are,  ''  cruize  or  commit  hostilities.^'  She  might  be  fitted 
out  to  cruize  without  any  arms,  perhaps,  against  the  enemy ;  she 
might  carry  a  large  crew  supplied  with  rifles,  and  so  might  be 
extremely  effective  against  an  enemy,  and  especially  against  an 
uncivilized  enemy,  altibough  there  were  no  guns  on  board  her. 

Mr.  Ba/ron  Bramwell. — In  Quincjr's  case  it  was  laid  down 
"  that  if  the  jury  believe  that  when  the  '  Bolivar'  was  fitted  out 
"  and  equipped  at  Baltimore  the  owner  and  equipper  intended  to 
"  go  to  the  West  Indies  in  search  of  funds  with  which  to  arm 
"  and  equip  the  said  vessel,  and  had  no  present  intention  of 
"  using  or  employing  the  said  vessel  as  a  privateer,  but  intended, 
"  when  he  equipped  her,  to  go  to  the  West  Indies  to  ©adeavour 
"  to  raise  funds  to  prepare  her  for  a  cruise,  then  the  defendant  is 
*'  not  guilty."  Then  apply  that  reasoning  to  this  casa  If  the 
jury  believe  that  when  the  "  Alexandra"  was  fitted  and  equipped 
at  Liverpool  the  builder  and  equipper  intended  to  take  her  to 
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the  Azores,  and  deliver  her  to  the  Confederate  Government,  in    ABauMBnt. 
order  that  they  might  arm  and  equip  the  vessel,  but  the  builder      si^jDay. 

and  eqtdpper  had  no  present  intention  of  using  or  employing        * 

the  vessel  as  a  privateer,  but  intended  her  when  equipped  to  go 
to  the  Azores,  to  endeavour  to  hand  her  over  to  the  Confederate 
Government,  then  the  defendant  is  not  guilty. 

Mr.  Solicitor  Oeneral. — Tour  Lordship  sees  that  in  that  case 
the  equipper  was  the  person  who  had  the  control  over  her,  and 
was  to  use  her  as  a  privateer, — she  was  not  ordered  by  any 
foreign  Government, — he  was  the  person  to  use  her. 

It  may  be  as  well  for  me  to  say  a  word  or  two  more  upon  the 
question  of  intention.  The  Court  appears  there  to  have  considered 
that  inasmuch  as  the  equipper,  having  the  sole  control  over  her, 
had  not  made  up  his  mind  at  Baltimore  whether  he  would  use 
her  as  a  privateer  or  not,  his  mind  being  in  this  state,  "  If  I  can 
"  get  funds  on  my  arrival  at  St.  Thomas',  I  wiU  use  her  as 
"  a  privateer  ;  if  not,  I  will  go  on  a  commercial  voyage,"  they 
say  there  was  an  absence  of  the  viens  rea  at  Baltimore  when 
the  vessel  started,  and  that  it  was  not  a  present  intention, — 
perhaps  the  piore  accurate  language  might  be,  that  it  was  not  a 
fixed  and  absolute  intention  to  employ  her  as  a  privateer,  but  a 
speculation  that  she  might  be  so  employed.  •'  I  may  or  I  may 
"  not  employ  the  vessel  on  a  hostile  cruize/'  was  what  Quincy 
thought ;  that  I  apprehend  is  the  explanation  of  that  case ;  but  if 
the  vessel  had  been  ordered  by  the  agent  of  a  foreign  Government 
with  a  dear  and  fixed  intention  to  use  her  as  a  cruizer,  that 
would  have  made  all  the  difierence. 

Lord  Chief  Baron. — Do  you  not  see  what  a  loop  hole  that 
leaves  7 

Mr.  Solicitor  OeTieraL — It  does.  I  agree  to  that,  and  I  am 
not  quite  sure  that  we  who  are  not  boimd  by  those  cases  should 
quite  assent  to  the  doctrine  they  lay  down.  We  must  all  recol- 
lect that  these  are  the  decisions  of  a  neutral — ^a  nation  whose 
normal  state  has  been  neutral.  I  am  not  quite  sure  that  we, 
whose  normal  state  has  been  belligerent,  should  quite  agree  to 
those  decisions. 

Lord  Chief  Baron. — Our  normal  state  is  not  belligerent. 

Mr.  Solicitor  General — It  has  been,  I  hope  it  will  not  be ;  we 
have  been  concerned  in  most  of  the  great  continental  wars. 

Lord  Chief  Barcm.— Great  Britain  has  been  at  peace  during 
half  of  my  lifetime. 

Mr.  Solicitor  Oeneral— 1  am  speaking  of  before  that.  In 
most  of  the  great  naval  wars  we  have  had  something  to  do.  I  do 
not  say  all.  The  Americans  as  a  rule  have  been  neutral,  they 
have  considered  themselves  as  a  neutral  nation,  whose  policy 
it  has  been  to  preserve  their  neutrality  and  avoid  war  as  far  as  • 
possible  Their  distance  from  Europe  has  enabled  them  to  do 
that ;  we,  on  the  contrary,  have  been -drawn  into  European  wars, 
and  most  of  our  international  law  has  rather  been  laid  down 
from  the  belligerent  point  of  view.  All  our  prize  law,  all  the 
decisions  of  I^rd  Stowell^  are  the  decisions  of  a  belligerent,  and 
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Arodmbmt.    the  greater  part  of  the  international  law  we  have  contributed  to 
7~        make  has  been  contributed  by  us  as  belligerents. 

^^'         Lord  Chief  Baron, — Some  of  our  decisions  very  likely  have 
what  painters  calls  a  "  glazing  "  of  a  belligerent  character. 

Mr,  Attar^iey  General, — ^Tes,  and  the  others  may  have  a  glaz- 
ing of  neutrality.  I  am  far  from  saying  that  we  should  be 
bound  or  inclined,  supposing  we  were  belligerents,  to  allow  the 
Foreign  Enlistment  Act  to  be  frittered  away  by  another  country, 
as  was  allowed  in  the  case  of  Quincy,  and  in  the  case  of  the 
''  Santissima  Trinidad." 

Mr.  Baron  Bramwell. — Was  Quincy  convicted  ? 

Mr.  Solicitoi*  General. — He  was  acquitted  on  the  facts,  (Gui- 
nett  was  convicted,)  the  jury,  no  doubt,  believing  that  he  had 
no  present  intention. 

This  brings  me  back  for  a  moment  to  the  question  of  intentioD. 
I  am  not  going  to  add  to  the  observations  I  have  made  upon  that 
])oint,  except  this,  that  the  intention  must  be  a  fixed  and  decided 
one  ;  that  is  according  to  the  American  authorities ;  it  must  not 
be  what  is  called  a  contingent  mtention,  which  is,  strictly  speak- 
ing, no  intention  at  all.  That  explains  Quincy's  case,  and  it  also 
explains  the  case  of  the  "  Santissima  Trinidad."  The  case  of  the 
"  Santissima  Trinidad,''  which  has  been  quoted  very  much  out  of 
doors  as  a  case  permitting  any  ship  of  war  to  be  equipped  under 
a  contract  with  a  belligerent,  is  a  case,  which  it  appears  to  me, 
has  led  to  very  great  misapprehension,  and  it  may  be  con- 
venient for  me  here  to  say  a  word  or  two  with  respect  to  that 
case.  That  case  is  in  7th  Wheaton,  and  the  judgment  of 
Mr.  Justice  Story  is  at  page  334,  and  it  is  also  printed  in  the 
Appendix  to  the  report  of  the  trial.  The  facts  of  that  case  are 
stated  very  shortly.  I  am  now  referring  to  it  to  illustrate  what 
I  have  to  say  upon  the  subject  of  intention.  There  a  vessel  sailed 
from  Baltimore  undoubtedly  equipped,  and  armed  and  manned, 
and  she  was  sent  by  the  owner  to  Buenos  Ayres,  with  instruc- 
tions to  the  captain  to  sell  her  if  he  oould  get  a  good  price  for  her, 
and  I  suppose  not  to  sell  her  if  he  did  not.  She  was  sold  to 
the  Government  of  Buenos  A3rre8,  who  commissioned  her  as  a 
privateer.  She  subsequently  returned  into  the  American  port, 
where  she  augmented  her  force,  not  by  the  way  by  adding  any 
guns,  but  merely  by  taking  in  spars  and  stores  and  enlisting 
some  men ;  and  the  judgment  of  the  Court,  as  your  Lordships 
are  aware,  was  adverse  to  the  vessel  on  the  ground  of  the  aug- 
mentation of  her  force ;  that  is  to  say,  tlie  prize  she  had  made 
was  restored ;  therefore  what  is  said  by  Mr.  Justice  Story  upon 
the  subject  of  her  first  equipment  was  not  necessary  to  the 
decision  of  the  caae. 

Lord  Chief  Baron. — It  was  not  necessary  to  the  decision,  but 
«  that  makes  no  difference,  because  you  may  refer  to  it  merely  on 
the  personal  authority  of  the  writer ;  and  then  there  is  no  dis- 
tinction between  what  is  ad  revi  for  the  purpose  of  the  judg- 
ment, and  what  is  not.  Where  you  refer  to  an  authority  in  our 
own  law,  it  is  not  unusual,  and  no  doubt  it  is  a  very  proper 
remark  to  make  where  it  is  applicable.    *'  This  is  merely  obiter 
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"  dictum  :  it  was  not  necessary  for  the  judgment  that  the  Judge    ABouraifT. 
"  should  say  that,"  and  it  may  be  taken  as  accurately  describing        777" 

what  passes  in  the  mind  of  the  Judge  when  he  is  giving  judg-      ^' ^' 

ment.  It  must  be  presumed  that  as  to  those  matters  which  are 
absolutely  necessary  to  the  judgment,  and  upon  which  the 
decision  is  founded,  the  Judge  takes  great  care,  the  highest 
possible  care ;  but  as  to  other  remarks  that  are  made,  not  for 
the  purpose  of  the  decision,  but  as  illustration,  it  may  be  pre- 
sumed that  he  draws  from  the  resources  of  his  own  mind,  but 
witliout  the  same  extreme  accuracy  of  attention  which  he  would 
give  to  those  matters  which  are  the  veiy  foundation  of  the 
judgment  he  is  pronouncing. 

Mr.  SolicUm^  Oeneral — No  doubt  that  is  so.  I  am  very  far 
from  seeking  to  undervalue  the  high  authority  of  Mr.  Justice 
Story.  I  merely  make  the  remark  that  the  statement  referred  to 
was  not  absolutely  necessary  for  the  decision  of  the  case.  At  the 
same  time  it  decides,  no  doubt,  one  point  of  the  case  ;  I  admit  that. 
What  he  says  at  page  340  of  Wheaton's  report  is  this,  "  The 
"  question  as  to  the  original  illegal  armament  and  outfit  of  the 
"  '  Independenda '  may  be  dismissed  in  a  few  words.  It  is 
**  apparent  that,  though  equipped  as  a  vessel  of  war,  she  was 
*'  sent  to  Buenos  Ayres  on  a  commercial  adventure  ;  contraband 
"  indeed,  but  in  no  shape  violating  our  laws  or  oui*  national 
*'  neutrality.  If  captured  by  a  Spanish  ship  of  war  during  the 
"  voyage,  she  would  have  been  justly  condemned  as  a  good  prize 
"  and  for  being  engaged  in  a  traffic  prohibited  by  the  law  of 
"  nations.  But  there  is  nothing  in  our  laws  or*  in  the  law  of 
*'  nations  that  forbids." — He  must  mean  in  the  sense  which  Mr. 
Baron  Bramwell  put  upon  it,  because  he  has  just  said  it  was  traffic 
prohibited  by  the  law  of  nations^  which,  at  first  sight,  seems  a 
little  inconsistent.  "  But  there  is  nothing  in  our  laws  or  in  the 
"  law  of  nations  that  forbids  our  citizens  from  sending  armed 
"  vessels  as  well  as  munitions  of  war  to  foreign  ports  for  sale.  It 
"  is  a  commercial  adventure  which  no  nation  is  bound  to  prohibit, 
"  and  which  only  exposes  the  persons  engaged  in  it  to  the  penalty 
"  of  confiscation.  Supposing  therefore  the  voyage  to  have  been 
"  for  commercial  purposes,  and  the  sale  at  Buenos  Ayres  to  have 
*^  been  a  honk  fide  sale  (and  there  is  nothing  in  the  evidence 
"  before  us  to  contradict  it),  there  is  no  pretence  to  say  that  the 
"  original  outfit  on  the  voyage  was  illegal  or  that  a  capture 
"  mjwLe  after  the  sale  was,  for  that  cause  alone,  invalid."  Now 
this  passage  has  led  to  more  misapprehension  than  almost  any 
passage  which  has  been  quoted  from  any  American  writer,  and 
this  haa  done  duty  in  all  the  newspapers,  as  your  Lordships  are 
aware,  again  and  again.  I  apprehend  the  meaning  of  the 
passage  to  be  merely  this,  there  must  be  the  mens  rea,  there  must 
be  a  guilty  intention,  at  the  time  the  vessel  leaves  the  American 
port.  The  person  who  equipped  the  "  Independencia"  had  not  such 
an  intention ;  at  all  events  not  a  fixed  intention ;  because  he 
sent  out  the  vessel,  certainly  not  to  commit  hostilities  on  its  road, 
but  to  Buenos  Ayres,  to  get  a  price  for  it ;  and  if  the  master  could 
8341.  E  E 
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AwmiMm.    not  get  a  good  price  for  it  he  was  not  to  sell  it.     Therefore, 
5th  Day      there  was  no  definite  intention  on  the  part  of  the  equipper ;  that 

"      is  the  explanation  of  that  case.     There  was  no  suflficient  proof  of 

mens  rea.  But  suppose  ifc  had  appeared  that  the  vessel  had  been 
ordered  by  the  Buenos  Ayres  Government,  there  would  have 
been  meTis  rea  on  the  part  of  that  Government  or  its  agents, 
that  would  have  forfeited  the  vessel  quite  independently  of 
any  question  what  the  equipper  did  or  did  not  intend  ;  but  if 
he  hsid  furnished  the  vessel  under  such  an  order,  it  would 
have  been  considered  that  he  did  intend  also.  I  can  very  well 
suppose  that  this  passage  may  be  misunderstood  by  persons  not 
applying  their  minds  to  the  case.  It  is  very  natural  to  say,  if 
a  man  sends  a  ship  to  Buenos  Ayres  to  sell  it,  why  should  not 
he  build  ifc  to  order ;  that  makes  all  the  difference.  If  he  builds  it 
to  order,  the  party  ordering  has  the  mens  rea,  which  forfeits  the 
vessel.  These  cases  undoubtedly  go  some  way  to  open  a  door  to 
evasions  of  the  Act ;  we  cannot  conceal  that  from  ourselves,  and 
I  am  far  from  saying  that  we  should  be  bound  by  them. 

Lord  Chief  Baron. — You  say  it  was  to  be  taken  to  Buenos 
Ayres  to  get  a  good  price.  Suppose  a  man  were  to  make  a  vessel 
of  war,  and  to  arm  her,  and  were  to  send  her  out  merely  with  a 
crew  adequate  to  sail  her  with  these  directions,  "  Take  her  if  you 
'*  can  to  such  a  port  (suppose  it  were  some  port  either  in  the 
"  Northern  or  Southern  States),  and  get  what  price  you  can  for 
"  it.*'  Suppose  he  seDs  her  to  one  particular  belligerent  power, 
not  to  either,  would  that  be  a  commercial  or  a  warlike  transac- 
tion? 

Mr.  Solicitor  General — ^That  is  the  case  of  the  "Indepen- 
dencia.** 

Lord  Chief  Ba/ron. — It  is  not  quite  that  case,  she  was  to  be 
sold  to  anybody. 

Mr.  Solicitor  Oeneral. — No  ;  to  be  sent  to  Buenosr  Ayres  and 
sold  there. 

Lord  Chief  Baron. — If  he  could  get  a  good  price  for  it.  Sup- 
pose he  was  told  to  take  it  to  the  Northern  States  and  sell  it  for 
what  he  could  get. 

Mr.  Solicitor  O&neral — I  should  not  think  that  would  make 
any  difference  ;  probably  not. 

Lord  Chief  Baron. — ^Yes,  because  when  the  owner  sent  it  to 
be  sold  to  the  Northern  States,  he  must  perfectly  well  have 
known  that  they  would  use  it  for  hostilities  against  the 
South. 

Mr.  Solicitor  General. — He  could  not  possibly  tell  whether 
they  would  buy  it  or  not. 

Lord  Chief  Ba/ron. — There  could  not  be  any  doubt  as  to  the 
purpose  for  which  it  was  to  be  used  5  if  a  man  took  a  vessel  of 
vrd^r  flagrcmte  bello,  to  one  of  the  belligerents  to  be  sold  to  them, 
to  say  he  did  not  absolutely  know  that  they  would  use  it,  would 
be  absurd. 

Mr.  Baron  Pigott. — In  all  probability  the  jury  would  have 
found  that  that  was  an  idle  pretence. 
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Mr,  Solicitor  Geiieral, — The  question  is,  the  intention.  AnacjiEirr. 

Lord  Chief  BaroTu-^Ii  would  be  sold  in  order  that  it  might  be        7^7* 
used  if  they  liked  it  6^y. 

Mr.  Solicitor  General. — I  should  think  the  direction  to  the 
jury  would  be.  Do  you  believe  he  had  a  fixed  intention  ? 

Lord  Chief  Baron.— The  word  "  fixed  "  is  not  in  the  Act. 

Mr.  Solicitor  General, — I  only  use  it  because  it  is  used  in  the 
case  of  Quincy. 

Mr.  Baron  Pigott. — You  had  better  say  "  intention," 

Mr,  Solicitor  General. — I  only  used  it  because  it  is  used  in  that 
case.  Did  he  intend  that  it  should  be  employed  by  the  foreigii 
belligerent  power,  and  then  the  jury  would  say  whether  he  had  that 
intent  or  not ;  but  I  believe  the  meaning  of  Mr.  Justice  Story  to 
be,  that  in  this  particular  case  there  was  not  sufficient  proof  of  in- 
tention to  come  within  the  meaning  of  the  Foreign  Enlistment  Act. 
That  I  apprehend  to  be  the  scope  of  the  case,  and  no  more,  and 
I  should  be  very  sorry  to  extend  that  case ;  it  appears  to  me  to 
have  gone  rather  far,  I  confesa 

Mr.  Baron  Bra/mwell — It  is  a  case  rather  against  you  ;  you 
do  not  cite  it  in  your  favour. 

Mr.  Solicitor  G&neral. — No,  my  Lord ;  I  am  citing  it  as  the 
strongest  case  that  has  been  used  for  the  opposite  view.  I  am 
endeavouring  to  explain  it  upon  this  ground,  that  upon  the  par- 
ticular circumstances  of  that  case  the  Court  thought  there  was 
not  sufficient  proof  of  a  guilty  intention,  but  I  should  be  sorry  to 
see  that  doctrine  extended,  and  if  the  same  case  arose  in  these 
Courts  it  might  be  a  question  whether  the  doctrine  would  be 
carried  so  far  ;  but  I  was  going  to  observe  upon  this  case  that  it 
would  be  perfectly  clear,  I  apprehend,  that  if  the  ship  had  been 
ordered  by  the  Buenos  Ayres  Government  the  offence  would 
have  been  complete,  and  the  ship  would  have  been  forfeited.  I 
cannot  doubt  that  for  a  single  moment  I  have  observed  upon 
this  case  for  the  purpose  of  endeavouring  to  show  the  precise 
extent  to  which  it  goes,  and  drawing  the  line  beyond  which 
it  does  not  ga  The  cases  of  Quincy  and  the  '^  Santissima 
"  Trinidad  "  upon  the  subject  of  intent,  I  apprehend,  established 
this  doctrine,  applicable  to  the  particular  facta  in  those  ca^es, 
that  there  must  be  a  positive  intention  and  not  merely  a 
wish,  not  merely  a  speculation  that  the  ship  may  possibly  be 
used  for  a  hostile  purpose.  And  let  me  illustrate  it  in  this  way. 
One  or  two  illustrations  have  been  put  by  the  Lord  C!hief  Baron 
which  may  be  used  as  pertinent  to  the  cana 

Mr.  Baron  BramwelL — I  cannot  help  calling  your  attention 
to  what  Mr.  Justice  Story  says  here  in  speaking  of  the  *'  Altra- 
'*  vida.''  He  says,  "  Here,  then,  is  complete  evidence  from  the 
*'  testimony  introduced  by  the  claimant  himself,  of  an  illegal 
"  outfit  of  the  *  Altravida,*  and  an  enlistment  of  her  crew  within 
"  our  waters  for  the  purposes  of  war." 

Mr.  Solicitor  General. — ^That  was  when  she  came  back,  when 
her  force  was  augmented ;  and  upon  that  she  was  condemned. 
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Aroumbnt.       Mr,  Baron  Bramwell. — ^What  I  meant  was  that  he  seemed  to 

consider  that  that  was  a  necessary  thing  to  make  the  contract 

sADay.      illegal,  that  it  should  be  "  for  the  purposes  of  war." 

Mr,  SolicyUor  OeneraL — It  might  be,  my  Lord,  under  the 
words  "  equip  "  amd  "  arm/'  Your  Lordship  sees,  I  think,  how 
this  case  arose.  The  vessel  was  no  doubt  originally  equipped  and 
armed,  and  sent  from  Baltimore  to  Buenos  Ayres  with  the  in- 
structions which  I  have  mentioned ;  she  was  not  condemned  on 
that  groimd,  but  she  returned  to  America,  and  there  she  received 
some  equipments,  but  not  of  a  warlike  character,  no  more  guns. 
She  took  out  her  guns,  and  put  them  in  again,  but  she  received 
some  other  equipments  and  she  got  some  men  for  her  tender,  and 
upon  those  grounds  she  was  condemned  ;  she  was  condemned  by 
Mr.  Justice  Story  on  the  ground  that  her  warlike  force  was  aug- 
mented, but  he  says,  "With  respect  to  the  first  voyage  I  do  not  con- 
"  demn  her  upon  that  ground,  because  there  was  not,  as  I  suggest, 
'*  sufficient  proof  of  intention  on  the  part  of  the  owners  to  employ 
"  her  in  warlike  service  at  the  time  she  left  America."  That,  I 
apprehend,  is  the  whole  scope  and  effect  of  the  case  ;  but  if  on 
the  other  hand,  she  had  been  ordered  by  a  foreign  Government, 
unquestionably  she  would  have  been  condemned  for  her  original 
outfit.  Then,  my  Lord,  I  might  illustrate  this  case  of  Quincy 
by  a  case  which  was  suggested  by  his  Lordship.  Suppose  we 
were  to  enact  that  if  a  man  fits  a  skeleton  key  for  the  purpose 
of  its  being  employed  by  a  burglar  in  housebreaking ;  suppose 
he  makes  the  key  without  any  communication  with  the  burglar 
at  all,  and  merely  sends  it  for  sale  in  the  event  of  his  getting  a 
good  price  for  it,  it  may  be  said  in  his  favour,  you  do  not  prove 
a  guilty  intention  ;  but  if  the  burglar  orders  it,  then  it  is  forfeited 
at  once,  or  if  the  maker  supplies  it  to  order,  it  is  forfeited  both  on 
the  ground  of  the  mens  rea  on  the  part  of  the  burglar  and  of 
himself.  So  if  he  makes  it  to  a  certain  extent,  but  is  not  quite 
certain  whether  he  will  finish  it  or  not.  That,  I  think,  is 
Quincy's  case.  He  goes  to  a  certain  point,  and  he  says,  I  have 
not  quite  made  up  my  mind  whether  I  will  finish  it  for  the  purpose 
of  using  it  in  this  unlav«^l  trade,  or  for  use  in  some  honest  trade. 
You  give  him  the  benefit  of  the  doubt ;  there  is  a  locus  penUen- 
tice  if  he  has  not  formed  a  decided  intention.  That,  I  appre- 
hend, is  the  explanation  of  those  two  cases.  I  have  reverted  to 
that  point  for  a  moment  in  consequence  of  a  remark  which  fell 
from  Mr.  Baron  Bramwell  with  reference  to  the  object  and  inten- 
tion, and  with  that  branch  of  the  argument  I  have  now  done ; 
there  must  be  a  fixed  intention,  and  not  a  mere  wish  or  desire, 
or  calculation  of  possibility. 

Mr,  Baron  ChannelL — There  must  be  something  which  is 
intention. 

Mr.  Solicitor  General. — ^Yes,  as  distinguished  from  what  is  not 
intention ;  that  really  is  the  proper  way  of  putting  it ;  a  mere 
speculation  is  not  intention,  and  the  "  Independencia  "  was  sent 
on  speculation.     If  a  man  builds  a  ship  and  sends  it  abroad  upon 
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mere  speculation,  that  is  not  such  an  intention  as,  according  to    Amovusst* 

the  American  Courts,  has  been  held  to  be  enough.  

Mr,  Baron  CIianiielL — The  Attorney  General,  in  summing      ^^  ^^^' 
up,  distinctly  puts  that  to  the  jury. 

Mr.  Solicitor  OeneraZ. — ^Yes,  my  Lord.  And  one  word  with  re- 
spect to  the  mischief  contemplated  by  the  Act.  It  is  not  very 
likely  when  you  come  to  practice  that  people  will  very  often 
build  or  equip  ships  upon  mere  speculation,  without  any  com- 
munication with  foreign  Governments ;  they  run  a  great  risk  in 
doing  it ;  they  run  the  risk  of  detection,  and  they  run  the  risk  of 
the  vessel  being  stopped  on  the  sea,  which  is  a  risk  far  greater 
than  that  applicable  to  arms  and  ammunition.  Then  they  run 
the  risk  of,  when  built,  the  vessel  not  suiting  or  not  fetching  a 
proper  price ;  so  that  practically,  when  you  come  to  consider  the 
mischiefs  to  be  guarded  against,  it  seems  to  me  rather  a  remote 
mischief  that  builders  should  build  ships  upon  speculation  ;  but  ' 
the  real  mischief  to  be  guarded  against  is  that  which  fa  likely  to 
happen,  namely,  a  foreign  Government,  or  their  agents  ordering 
vessels,  and  vessels  being  built  to  their  order.  That  is  what  has 
happened  here,  no  doubt,  and  when  my  learned  friend  said  that 
the  Foreign  Enlistment  Act  had  not  been  enforced  in  tliis  country 
before,  my  answer  is,  that  when  it  was  passed  it  was  supposed  to 
be  effectual,  and  that  our  citizens  have  not  violated  the  provisions 
of  the  Act,  so  far  as  we  know,  until  now,  and  therefore  if  the 
present  proceeding  is  new,  that  is  because  the  offence  is  new 
which  gives  rise  to  it. 

Now,  my  Lords,  I  revert  to  that  part  of  the  case  upon  which 
I  was  spealdng  before,  namely,  what  must  be  done  in  pursuance 
of  the  intention.  The  Act  says,  a  person  is  to  "  equip,  furnish, 
"  fit  out,  or  arm."  I  had  got  so  far  as  this,  and  I  do  not  wish 
to  go  over  the  same  ground  again ;  it  is  conceded  that  a  vessel 
need  not  be  so  far  equipped  as  to  be  in  a  condition  to  commit 
hostilities.  I  have  said  as  much  us  I  mean  to  say  upon  that,  in 
other  words,  that  it  is  not  necessary  for  the  ship  to  be  armed. 
Then,  my  Lords,  we  come  to  this, — what  must  be  the  equip- 
ment? and  here  we  come  to  a  tolerably  distinct  issue.  My 
leai-ned  friends  say  that  the  equipment  must  be  of  a  distinc- 
tively warlike  character,  though  not  amounting  to  actual  arming. 
I  say  the  character  of  the  equipment  must  be  determined  by  the 
intention  of  the  equipper,  and  that  is  the  dispute  between  us. 

Upon  that,  my  Lords,  I  will  take  leave  once  again  to  refer 
to  the  case  of  the  "  United  States  v.  Quincy,"  and  I  think  it  is 
the  last  time  I  shall  have  occasion  to  touch  upon  that  case  ;  you 
will  find  it  at  page  79  of  the  Appendix.  What  the  Court  say  is 
this,  "The  offence  consists  principally  in  the  intention  with 
"  which  the  preparations  were  made.  These  preparations,  ac- 
'^  cording  to  the  very  terms  of  the  Act,  must  be  made  within 
"  the  limits  of  the  TJnited  States,  and  it  is  equally  necessary 
"  that  the  intention  with  respect  to  the  employment  of  the  vessel 
"  should  be  formed  before  she  leaves  the  United  States,  and  this 
"  must  be  a  fixed  intention,"   (That  is  the  reason  why  I  used  the 
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ABOomsmr.    term  "  fixed  *'  before  "  not  conditional,  or  contingent,  depending 
'-tTn"        "  ^^  some  future  arrangements.)     This  intention  is  ^question 

^ ^*      "  belonging  exclusively  to  the  jury  to  decide.     It  is  a  material 

"  point  on  which  the  legality  or  criminality  of  the  act  must  tum, 
"  and  decides  whether  the  adventure  is  of  a  commercial  or  war- 
"  like  character/'  Now,  T  submit  to  your  Lordships  that  that  is 
correct.  As  I  before  observed,  I  can  quite  understand  the  position 
that  a  vessel  must  be  equipped  so  as  to  commit  immediate  hostili^ 
ties ;  but  what  is  called  an  equipment  of  a  warlike  character,  as 
distinguished  from  arming,  appears  to  me  rather  doubtful  I  have 
some  difficulty  in  defining  it.  It  would  apply,  it  appears  to  me, 
to  very  few  matters ;  it  would  apply  possibly  to  ring  bolts  for 
guns,  or  slides  on  which  guns  might  move,  that  would  be  pretty 
nearly  all  the  equipments  which  you  could  call  equipments  of  an 
exclusively  warlike  character. 

My  Lords,  that  construction  would  narrow  the  effect  of  the  act 
very  much.*  Let  us  consider  the  effect  of  that  construction,  and 
I  will  take  leave  to  refer  first  to  that  provision  which  prevents 
a  ship  being  equipped,  furnished,  fitted  out,  or  armed  in  order 
that  she  may  be  used  as  a  transport  or  a  store  ship.  Now,  my 
Lords,  it  appears  to  me  that  if  we  are  to  adopt  the  doctrine  of 
equipments  exclusively  applicable  to  some  particular  object,  it 
would  be  very  difficult  to  fix  upon  what  equipments  would  be 
exclusively  applicable  to  a  transport  or  a  store  ship. 

Lord  Chief  Baron. — No  doubt  you  may  use  all  that  by  way 
of  illustration,  but  at  the  trial,  and  I  think  during  this  argu- 
ment, the  question  of  its  being  a  store  ship  or  transport  did  not 
arise. 

Mr.  Solicitor  General. — I  do  not  know  that  it  did,  my  Lord. 

Lord  Chief  Ba/ron. — It  was  entirely  given  up.  The  attention 
of  those  who  argued  the  point,  and  of  myself  who  directed  the 
j\iry,  waa  limited  to  the  case  of  an  intention  to  cruise  and  commit 
hostilities. 

Mr.  Solicitor  Oeneral — No  doubt ;  we  do  not  in  the  slightest 
degree  say,  my  Lord,  that  there  was  any  case  against  the  ship  as  a 
transport  or  store  ship.  I  am  dealing  now  with  the  construc- 
tion of  the  Act,  quite  independently  of  its  connexion  with  any 
particular  facts ;  we  have  the  Act  before  us  and  we  must  put 
the  best  construction  we  can  upon  it.  I  am  taking  this  provision 
which  contains  the  words,  equipped,  furnished,  fitted  out,  and 
armed  for  the  purpose  of  being  employed  "  as  a  transport  or 
"  store  ship ; "  what  does  that  mean  ?  Does  that  mean  equip- 
ment (for  I  will  take  the  word  equipment  alone)  of  a  character 
pecidiarly  adapted  to  a  transport  or  store  ship  ? 

Lord  Chief  Baron.  -I  own  I  should  rather  adopt  the  policy 
of  the  learned  Attorney  General  at  the  trial.  I  should  say,  Wlien 
the  case  of  a  transport  comes  before  me  I  will  form  an  opinion 
upon  it,  but  when  the  case  of  a  transport  or  store  ship  is  avowedly 
out  of  the  question,  I  do  not  feel  myself  called  upon  to  say 
anything  upon  it  to  a  jury  or  anybody  else. 

Mr.  Solicitor  Oeneral. — In  forming  an  opinion  upon  the  con- 


struction  of  one  part  of  this  section,  it  is  material  to  consider  the    Aboumkht. 
other  parts  of  it.  sthDay. 

Lord  Chief  Ba/ron. — If  you  were  to  write  a  treatise  upon  the        .  ' 

statute,  it  would  be  very  important,  but  here  we  are  discussing 
only  what  relates  to  cruizing  and  committing  hostilities. 

Mr.  Solicitor  Oeneral — I  am  discussing  what  the  word 
"  equip  "  used  in  the  Act  means. 

Lord  Chief  Baron. — It  may  mean  one  thing  for  one  purpose,  and 
another  thing  for  another. 

Mr.  Baron  Pigott. — The  word  "  arm  "  cannot  apply  to  a  store 
ship. 

Mr.  Solicitor  (hneraL—Gleaxlj  not. 

Lord  Chief  Baron. — It  is  of  course  indiflferent  to  me  whether 
the  matter  is  in  your  favour  or  against  you.  I  am  merely 
looking  to  what  I  consider  to  be  the  truth. 

Mr,  Solicitor  Oeneral. — I  am  quite  sure  of  that,  my  Lord,  but 
I  would  venture  to  think  when  we  are  endeavouring  to  construe 
the  meaning  of  the  words  "  equip  and  arm,"  and  so  on,  it  is  not 
immaterial  to  refer  to  what  follows  in  the  same  clause;  and  with 
your  Lordships'  permission,  I  wiU  refer  to  what  follows  in  the 
same  clause.  My  contention  is  this,  that  if  you  construe  the 
meaning  of  the  word  '*  equip  "  in  the  limited  manner  which  my 
learned  friend  contends  for,  viz.,  as  having  per  ae  peculiar  reference 
to  the  prohibited  act  independently  of  intention,  you  land  youi^ 
self  in  very  great  diflSculty ;  if  you  do  not  consider  intention, 
in  fact  you  repeal  the  Act.  If  you  apply  this  rule  to  a  transport 
or  store  ship,  it  would  be  almost  impossible,  or  it  would  be 
very  difficult,  at  all  events,  to  suggest  any  peculiar  equipment 
applicable  only  to  a  transport  or  a  store  ship,  and  not  to  any 
other  vessel. 

Mr.  Baron  Bram/weLl.—l  do  not  understand  that  anybody 
esy^  that  the  thing  would  not  be  within  this  Act  of  Parliament 
unless  it  were  exclusively  calculated  for  such  an  object ;  for  in- 
stance, if  you  were  to  put  a  great  quantity  of  water  on  board  a 
vessel,  and  if  you  had  a  great  number  of  hammocks  there,  which 
for  anything  I  know,  might  make  the  ship  applicable  to  the  pur- 
pose of  a  mere  passenger  ship,  still,  if  the  intent  with  which 
it  was  done  was  that  the  ship  should  be  used  as  a  transport,  it 
would  be  within  the  Act  of  Parliament,  and  the  party  doing  it 
could  not  say.  This  is  not  an  equipping  exclusively  of  a  store 
ship  or  transport  character. 

Mr.  Solicitor  Oeneral. — I  say  the  test,  and  the  only  test  is  the 
intention  ;  that  is  my  argument. 

Mr.  Baron  Bramvjell — What  they  say  in  answer  to  that  is, 
that  it  must  be  an  intention  and  something  calculated  to  carry 
tliat  intention  into  execution. 

Mr.  Solicitor  Oeneral.— Yes,  my  Lord,  just  so  ;  there  I  join 
issue. 

Mr.  Ba/ron  Bramwell, — I  do  not  think  anybody  says  that  it 
must  be  something  which  can  carry  that  intention  only  into 
execution. 
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Aboumbht.        Mr.  SolidtOT  Cteneral, — I  took  down  what  my  learned  friend 

Sir  Hugh  Cairns  said  he  deduced  as  propositions  from  the  sum- 

5th  Day,  jj^j^^g  ^p .  ^jid  I  understood  him  to  say  that  one  of  the  propositions 
was  this,  that  although  the  vessel  need  not  be  armed,  still  the 
equipment  must  be  of  a  warlike  character. 

Lord  Chief  Baron, — The  equipment  of  a  transport  so  as  to 
make  it  available  in  a  warlike  expedition  for  the  purposes  of  a 
transport,  is  of  a  warlike  character.  I  am  merely  giving  you 
what  I  suppose  Sir  Hugh  Cairns  meant,  namely,  that  when  you 
equip  and  fit  out  a  transport  as  a  transport,  to  be  used  as  a 
transport  in  a  warlike  expedition,  you  do  fit  it  out  in  a  warlike 
character. 

Mr,  Solicitor  ChTtercU. — I  do  not  know  that  my  learned  friend 
Sir  Hugh  Cairns  meant  to  say  that  the  equipment  of  a  trans- 
port must  be  of  a  warlike  character,  but  he  meant  to  say  that 
the  equipment  of  a  vessel  to  cruize  must  be  of  a  warlike  character 
— that  is  their  contention;  and  I  say  that  it  is  not  so  ;  that  is  to 
say,  it  is  not  so  in  one  sense  although  it  is  in  another.  If  by 
warlike  character  you  mean  the  character  put  upon  it  by  the  in- 
tention, I  agree.  And  then,  in  this  case  there  was  manifestly 
that  character  beyond  all  doubt.  But  if  by  warlike  character 
you  mean  something  which,  independently  of  a  proof  of  intention, 
is  of  a  warlike  character,  then  I  differ  ;  and  that  really  is  the . 
point. 

Mr.  Baron  Bramwell. — That  is  the  question. 

Mr.  SoUoitorGeTieral. — Yes,  my  Lord.  By  a  "  warlike  character  " 
my  learned  friend  means  something  which,  independently  of  the 
intention,  would  appear  to  be  applicable  to  war,  and  if  not 
exclusively  applicable  to  war,  at  aJl  events  more  applicable  to 
war  than  to  other  purposes,  unless  he  means  nothing.  I  do  not 
see  what  else  he  can  mean  than  that,  witliout  acceding  to  my 
proposition.  I  say  that  if  there  was  any  equipment  whatever, 
and  you  show  that  it  was  intended  for  warlike  purposes,  that 
will  do.  My  learned  friend  says,  no,  it  must  be  an  equipment, 
which  would  be  a  proof  of  an  intention  for  war  to  constitute  a 
warlike  character.  There  I  differ,  and  I  am  endeavouring  to 
illustrate  the  construction  of  the  statute  by  applying  this  doctrine 
to  transports  or  store  ships.  With  respect  to  transports  and 
store  ships,  it  appears  to  me  impossible  to  contend  that  the 
equipment  must  be  of  a  character  peculiarly  suitable  to  transports 
or  store  ships.  I  say,  that  an  "  equipment,^'  ancijntis  uafus  is 
explained  by  intent.  You  find  a  ship  fitted  up  to  carry  a  vast 
number  of  peonle,  that  might  either  be  for  emigrants  or  for 
troops.  Surely  .if  you  show  that  the  intention  was  to  carrv 
troops,  tliat  would  at  once  determine  the  nature  of  the  equip- 
ment, and  make  it  an  equipment  as  a  troop  ship.  I  apprehend 
that  to  hold  anything  else  would  be  in  effect  to  repeal  this  part 
of  the  statute. 

So,  again,  with  respect  to  a  store  ship,  the  kind  of  equipment 
which  would  enable  a  ship  to  carry  government  stores  would 
enable  her  to  carry  other  stores.    The  eqidpment  must  necessarily 
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be  aaidpitis  tbsua.    The  character  of  the  equipment  is  proved   ABouxBirr, 

by  the  intent.     Suppose  you  prove  that  certain  fittings  in  a  hold        

are  made  in  a   manner   suitable  to  carry  government   stores,      ^ ^' 

yet  they  might  carry  500  things  besides ;  if  you  prove  that 
they  are  intended  to  carry  government  stores,  that  is  an  equip- 
ment as  a  store  ship.  Any  other  construction  would  render  it 
impossible  to  prove  tliat  a  ship  was  intended  for  a  transport  or  a 
store  ship.  I  take  it  that  any  merchantman  might  be  taken  and 
with  very  few  adaptations  indeed  made  applicable  to  the  pur- 
poses of  a  store  ship.  If  you  could  not  explain  those  adapta- 
tions by  the  intention,  you  never  would  be  able  to  show  any 
equipment  at  all  applicable  to  a  transport  or  store  ship.  Then, 
my  Lords,  I  contend  that  to  maintain  that  equipments  are  not 
explainable  by  evidence  of  the  equipper's  intent,  but  must,  on 
the  face  of  them,  be  adapted  for  any  particular  purpose,  is  con- 
trary to  the  true  construction  of  this  statute,  and  would,  at  all 
events,  defeat  the  intention  of  the  provision  with  respect  to 
transports  or  store  shipa 

Now,  my  Lords,  I  next  come  to  the  second  object  with  which 
it  is  forbidden  to  equip  a  vessel,  namely,  to  be  employed  in 
the  service  of  a  foreign  Government,  to  cruize  and  commit 
hostilities  ;  and  I  say,  there  you  must  not  require  any  distinctive 
equipments  or  preparations  peculiarly  adapted  on  the  face  of 
them,  and  necessarily  so,  to  cruize  or  commit  hostilities,  but  that 
any  equipment  must  be  judged  by  the  intention.  In  the  first 
place  take  the  word  *'  equipping."  Equipping  would,  I  suppose, 
in.clude  manning,  as  my  learned  friend  the  Attorney  General  has 
suggested  You  find  a  crew  hired ;  that  is  in  itself  doubtful ; 
they  may  be  hired  to  take  care  of  the  ship,  or  to  take  care  of  the 
cargo,  or  to  fight.  Supposing  you  prove  that  they  were  intended 
to  fight,  I  say  then,  that  becomes  an  equipment  in  violation  of 
this  Act,  although  there  is  nothing  on  the  face  of  their  engage- 
ment to  show  whether  they  were  intended  to  fight  or  not.  But 
the  intention,  as  is  said  in  the  case  of  Quincy,  determines  the 
character  of  the  act.  I  do  not  see  what  other  test  you  can  have 
but  the  intention. 

My  Lords,  I  might  put  a  number  of  other  cases.  Take  the 
case  of  a  merchant  vessel  that  is  lengthened,  and  has  new  boilers 
put  in  her  in  order  to  give  her  greater  speed,  for  the  purpose  of 
capturing  other  vessels,  she  not  being  useful  for  that  purpose 
before.  If  you  showed  that  she  was  lengthened  and  additional 
boilers  put  in  her,  and  so  on,  for  the  purpose  of  enabling  her  to 
capture  other  vessels,  and  if  that  was  stated  by  the  equipper,  I 
should  say  that  that  was  an  equipping  with  the  intention  that 
she  should  be  employed  to  cruize  and  commit  hostilities,  although 
it  would  be  andpitia  ugua,  unquestionably.  If  I  might  again 
bon"OW  my  Lords  illustration,  take  the  case  of  a  burglar. 
Suppose  he  goes  and  gets  a  pair  of  list  shoes  and  a  chisel,  and, 
puts  them  in  his  pocket  for  the  purpose  of  committing  a  burglary 
I  say  he  is  burglariously  equipped,  although  the  articles  may  be 
aaunpUia  uavs.    The  list  shoes  anybody  who  has  had  the  gout 
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Sir  ^^^j 60"^  hearing  your  steps; 

sthDay.     ^i,  aiitxl^S*'5Ziliag  the  man  to  break  into 

,  *«^7^;:"P«f  ^Twucter  of  them,  and  they 

l^/ijii^/^^ujif^^^Dob  sil»-e  that  there  is  not  a  case 
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y/^  ^^ei^  ^^^I  *^  supposing  the  shoes  to  be  foiN 

^^gafor^  ^^0e  inferring  to  it)  in  the  Court  of  Oiminal 

beth^^^^^m  *°  indictment  under  the  statute  24  and  25 

Anpe»lf  ^^'^J!y7f  which  renders  it  a  misdemeanor  to  be  found 

f j^&*  ^^^^  with  intent  to  break  or  force  into  any  house  or 

st  ^^^  '^coro^^^  ^  felony  therein,  "  it  was  held  to  be  neoes- 

baj0^'  ^r^^son  should  be  proved  to  have  had  an  intent  of 

5grf  f^**/f^r  entering  some  particular  building ;"  the  proof  of  a 

br^?^^t  to  enter  houses  was  not  suflSdent. 

^f  Solicito^r  General. — I  was  assuming  the  proof  of  an  intent 

'^^fik  in*^  *  particular  house, — it  would  not  make  the  least 

^'fTieno^  to  my  argument, — I  will  assume  the  man  to  get  those 

inment&9  as  I  will  call  theto,  which  are  andpitis  uaus,  and 

^rfectly  lawfiil  to  a  honest  man,  with  the  intention  of  breaking 

L^o  a  house ;  I  should  say  that  the  character  of  the  equipments  is 

jecennined  by  the  act,  and  they  would  be,  to  use  the  phi*ase  I 

gjnployed  before,  burglarious  equipments.     I  do  not   6ee  what 

other  rule  of  construction  is  really  applicable  or  leads  to  any 

clear  or  definite  solution  of  the  meaning  of  this  Act. 

My  Lords,  I  may  remind  you  that  we  desire  no  more  than  to 
take  the  words  of  the  Act ;    but  my  learned  friends  desire  to 
/  interpolate  words.     My  learned  friend  said  that  the  equipments, 

&c.  must  be  as  a  ship  of  war ;  that  was  several  times  said  by  uiv 
learned  friend.  There  are  no  such  words  in  the  Act,  the  words 
are,  '*  equip,  furnish,  fit  out,  or  arm ;"  if  that  stood  alone,  any 
equipment  enabling  a  vessel  to  sail  would  be  of  course  pro- 
hibited. 

Lord  Chief  Baron. — There  are  other  words.  If  I  recollect 
rightly  the  argument  of  Sir  Hugli  Cairns,  it  was  this, — she  must 
be  "  fitted  out  "  and  so  on,  in  order  that  she  might  cruize  and 
commit  hostilities. 

Mr*  Solicitor  General. — Just  so,  my  Lord,  in  order  that  she 

may  be  employed 

I  Lord  Chief  Baron. — Sir   Hugh    Cairns'   argument  was  this : 

I  '         If  she   is   not   fitted  out   so  as  to  be   by   possibility  able  to 

I  cruize  and  commit  hostilities,   she  is   not  fitted  out  within  the 

I  intention  of  the  Act  ;  that  is  his  argument. 

Mr,  Solicitor  General. — ^Yes,  my  Lord. 
j  Lord  Chief  Baron. — Then,  do  not  you  see    that  Sir  Hugh 

j  Cairns  introduces  no  word  into  the  Act  of  Parliament  at  all  ? 

I  What  he  says  is  this,  you  cannot  eithet  fit  out,  furnish,  or  equip 
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a  vessel  that  it  may  cruiise  and  commit  hostilities  unless  it  is  in   AsaumiiiT. 

a  condition  to  do  so.  ^  TTT 

5th  Day* 
Mr,  Solicitor  Oeneral. — I  know  he  says  that,  my  Lord ;  you        

see  how  far  that  would  take  him. 

Lord  Chief  Baron,  —  Do  not  suppose  that  I  am  adoptinj 
bis  view  at  aU.  I  am  pointing  out  that  Sir  Hugh  Cairns  dii 
not  introduce  any  words  into  the  Act  of  Parliament.  It  is  a 
mistake,  I  think,  to  suppose  that  the  argument  of  Sir  Hugh 
Cairns  requires  the  introduction  of  any  words ;  he  says,  If  the 
vessel  is  to  be  fitted  out,  furnished,  or  equipped,  in  order  that  it 
may  cruize  or  commit  hostilities,  it  must  be  fitted  out  in  a 
manner  to  do  so ;  otherwise  the  thing  is  not  done  which  the 
Act  requires.     That  is  his  argument. 

Mr,  Solicitor  Oeneral. — My  observation  referred  to  what  was 
said  by  my  learned  friend  Sir  Hugh  Cairns,  and  I  took  down 
his  words,  that  she  must  be  equipped  "  as  a  man-of-war ;"  I  was 
only  dealing  with  that  at  this  moment.  I  have  already  said, 
that  in  order  to  contend  that  she  must  be  in  a  condition  to 
cruize  and  commit  hostilities,  he  must  contend  that  she  must  be 
armed.     I  have  before  dealt  with  that  argument* 

Mj.  Baron  Gha/nneU,-^!  should  like  to  call  your  attention  to 
a  difficulty  which  strikes  me.  Suppose  this  information  had  not 
in  terms  proceeded  against  any  person  of  those  whom  1  have 
called  the  subordinate  actors,  but  had  gone  only  against  those 
who  were  the  principal  actors;  and  suppose  that,  instead  of 
charging  that  there  was  an  equipment  here  with  intent  that  the 
vessel  should  be  employed  in  cruizing  and  committing  hostilities, 
it  had  taken  one  of  the  other  classes,  and  charged  it  to  be  au 
equipment  with  intent  that  the  ship  should  be  employed  as  a 
transport  or  store  ship,  and  had  alleged,  not  that  anybody 
assisted  or  endeavoured  to  do  that,  but  had  alleged  the  act  itself, 
the  equipping  of  the  ship  as  a  transport  ship,  or  the  equipping 
of  it  as  a  store  ship ;  what  I  understand  Mr.  Mellish's  argu- 
ment to  be  is  this,  If  you  had  merely  alleged  in  your  infor- 
mation, you  have  equipped  the  ship  as  a  store  ship,  that  would 
not  do  ;  you  must  go  on  to  add  something  further,  namely,  that 
it  was  the  intention  that  the  vessel  so  equipped  as  a  store  ship 
should  be  employed  in  a  particular  service,  and  all  those  allega- 
tions must  be  introduced  into  the  information  or  indictment. 
Before  you  get  to  any  evidence  as  to  intent,  or  to  see  what  the 
eflfect  of  the  evidence  as  to  intent  may  be,  you  must  first  esta- 
blish, by  proceeding  against  the  principal  actors,  that  there  was 
an  equipping  of  the  ship  as  a  store  ship.  His  argument,  as  I 
understand  it,  comes  to  this :  dismissing  for  a  moment  all  question 
of  intent,  you  must  see  in  the  ship  itself  some  equipment  or 
partial  equipment  of  the  ship  in  the  character  of  a  transport  or 
a  store  ship,  and  then  you  will  have  to  go  further  into  the  inquiry 
as  to  intent. 

Mr.  Solioitor  General. — ^That  appears  to  me  to  be  a  difficulty. 

Mr,  Baron  Ghomnell. — Your  argument  is  that  an  equipment 
may  be  for  one  or  the  other  purpose,  but  that  the  intent  gives 
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Aboumbkt.        Mr,  Solicitor  Ghneral. — I  took  down  what  my  learned  friend 

Sir  Hugh  Cairns  said  he  deduced  as  propositions  from  the  sum- 

* ^'      ming  up ;  and  I  understood  him  to  say  that  one  of  the  propositions 

was  this,  that  although  the  vessel  need  not  be  armed,  still  the 
equipment  must  be  of  a  warlike  character. 

Lord  Chief  Baron, — The  equipment  of  a  transport  so  as  to 
make  it  available  in  a  warlike  expedition  for  the  purposes  of  a 
transport,  is  of  a  warlike  character.  I  am  merely  giving  you 
what  I  suppose  Su*  Hugh  Cairns  meant,  namely,  that  when  you 
equip  and  fit  out  a  transport  as  a  transport,  to  be  used  as  a 
transport  in  a  warlike  expedition,  you  do  fit  it  out  in  a  warlike 
character. 

Mr.  Solicitor  Oenercd, — I  do  not  know  that  my  learned  friend 
Sir  Hugh  Cairns  meant  to  say  that  the  equipment  of  a  trans- 
port must  be  of  a  warlike  character,  but  he  meant  to  say  that 
the  equipment  of  a  vessel  to  cruize  must  be  of  a  warlike  character 
— that  is  their  contention;  and  I  say  that  it  is  not  so  ;  that  is  to 
say,  it  is  not  so  in  one  sense  although  it  is  in  another.  If  by 
warlike  character  you  mean  the  character  put  upon  it  by  the  in- 
tention, I  agree.  And  then,  in  this  case  there  was  manifestly 
that  character  beyond  all  doubt.  But  if  by  warlike  character 
you  mean  something  which,  independently  of  a  proof  of  intention, 
is  of  a  warlike  character,  then  I  differ  ;  and  that  really  is  the , 
point. 

Mr,  Baron  BramwelL — That  is  the  question. 

Mr.  SolidtorOeneral. — Yes,  my  Lord.  By  a  "  warlike  character  " 
my  learned  friend  means  something  which,  independently  of  the 
intention,  would  appear  to  be  applicable  to  war,  and  if  not 
exclusively  applicable  to  war,  at  all  events  more  applicable  to 
war  than  to  other  purposes,  unless  he  means  nothing.  I  do  not 
see  what  else  he  can  mean  than  that,  without  acceding  to  my 
proposition.  I  say  that  if  there  was  any  equipment  whatever, 
and  you  show  that  it  was  intended  for  warlike  purposes,  that 
will  do.  My  learned  friend  says,  no,  it  must  be  an  equipment, 
which  would  be  a  proof  of  an  intention  for  war  to  constitute  a 
warlike  character.  There  I  differ,  and  I  am  endeavouring  to 
illustrate  the  construction  of  the  statute  by  applying  this  doctrine 
to  transports  or  store  ships.  With  respect  to  transports  and 
store  ships,  it  appears  to  me  impossible  to  contend  that  the 
equipment  must  be  of  a  character  peculiarly  suitable  to  transports 
or  store  ships.  I  say,  that  an  "  equipment,''  ancipitis  usus  is 
explained  by  intent.  You  find  a  ship  fitted  up  to  caiTy  a  vast 
number  of  peoole,  that  might  either  be  for  emigrants  or  for 
troops.  Surely  .if  you  show  that  the  intention  was  to  carrv 
troops,  that  would  at  once  determine  the  nature  of  the  equip- 
ment, and  make  it  an  equipment  as  a  troop  ship.  I  apprehend 
that  to  hold  anything  else  would  be  in  effect  to  repeal  tliis  part 
of  the  statute. 

So,  again,  with  respect  to  a  store  ship,  the  kind  of  equipment 
which  would  enable  a  ship  to  carry  government  stores  would 
enable  her  to  cany  other  stores.    The  equipment  must  necessarily 
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be  (mdpUis  usua.    The  character  of  the  equipment  is  proved   Asoumbft. 
by  the  intent.     Suppose  you  prove  that  certain  fittings  in  a  hold        — • 

are   made  in  a   manner   suitable  to  carry  government   stores^        ^' 

yet  they  might  carry  500  things  besides ;  if  you  prove  that 
they  are  intended  to  carry  government  stores,  that  is  an  equip- 
ment as  a  store  ship.  Any  other  construction  would  render  it 
impossible  to  prove  that  a  ship  was  intended  for  a  transport  or  a 
store  ship.  I  take  it  that  any  merchantman  might  be  taken  and 
with  very  few  adaptations  indeed  made  applicable  to  the  pur- 
poses of  a  store  ship.  If  you  could  not  explain  those  adapta- 
tions by  the  intention,  you  never  would  be  able  to  show  any 
equipment  at  aU  applicable  to  a  transport  or  store  ship.  Then, 
my  Lords,  I  contend  that  to  maintain  that  equipments  are  not 
explainable  by  evidence  of  the  equipper's  intent,  but  must,  on 
the  face  of  them,  be  adapted  for  any  particular  purpose,  is  con- 
trary to  the  true  construction  of  this  statute,  and  would,  at  aU 
events,  defeat  the  intention  of  the  provision  with  respect  to 
transports  or  store  ship& 

Now,  my  Lords,  I  next  come  to  the  second  object  with  which 
it  is  forbidden  to  equip  a  vessel,  namely,  to  be  employed  in 
the  service  of  a  foreign  Government,  to  cruize  and  commit 
hostilities  ;  and  I  say,  there  you  must  not  require  any  distinctive 
equipments  or  preparations  peculiarly  adapted  on  the  face  of 
them^  and  necessarily  so,  to  cruize  or  commit  hostilities,  but  that 
any  equipment  must  be  judged  by  the  intention.  In  the  first 
place  take  the  word  *'  equipping.*'  Equipping  would,  I  suppose, 
include  manning,  as  my  learned  friend  the  Attorney  General  has 
suggested.  You  find  a  crew  hired ;  that  is  in  itself  doubtful ; 
they  may  be  hired  to  take  care  of  the  ship,  or  to  take  care  of  the 
cargo,  or  to  fight.  Supposing  you  prove  that  they  were  intended 
to  fight,  I  say  then,  that  becomes  an  equipment  in  violation  of 
this  Act,  although  there  is  nothing  on  the  face  of  their  engage- 
ment to  show  whether  they  were  intended  to  fight  or  not.  But 
the  intention,  as  is  said  in  the  case  of  Quincy,  determines  the 
character  of  the  act.  I  do  not  see  what  other  test  you  can  have 
but  the  intention. 

My  Lords,  I  might  put  a  number  of  other  cases.  Take  the 
case  of  a  merchant  vessel  that  is  lengthened,  and  has  new  boilers 
put  in  her  in  order  to  give  her  greater  speed,  for  the  purpose  of 
capturing  other  vessels,  she  not  being  useful  for  that  purpose 
before.  If  you  showed  that  she  was  lengthened  and  additional 
boilers  put  in  her,  and  so  on,  for  the  purpose  of  enabling  her  to 
capture  other  vessels,  and  if  that  was  stated  by  the  equipper,  I 
should  say  that  that  was  an  equipping  with  the  intention  that 
she  should  be  employed  to  cruize  and  commit  hostilities,  although 
it  would  be  ancipitia  U6U8,  unquestionably.  If  I  might  again 
bonx)w  my  Lord's  illustration,  take  the  case  of  a  burglar. 
Suppose  he  goes  and  gets  a  pair  of  list  shoes  and  a  chisel,  and, 
puts  them  in  his  pocket  for  the  purpose  of  committing  a  burglary 
I  say  he  is  burglariously  equipped,  although  the  articles  may  be 
cmcvpUis  U8U8.    The  list  shoes  anybody  who  lias  had  the  gout 
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i^«  Vv^s^Tl^iing  f^n  tovahd  from  hearing  yout  BtepB ; 
^^t  if  thevaw  ^r  ^A^  pi«T^^  ^^  enabling  the  man  to  break  mto 
the  housB;  the  purpose  ehsjiges  the  character  of  them,  and  they 
aiB  burgian'oufl  equipments. 

-Jfr.  Baron  Bmrnwell.-^l  am  not  sUfe  that  there  is  not  a  cjase 
against  you  fchera 

Mr,  Solicitor  General. — I  am  supposing  the  shoes  to  be  for- 
feited. 

Mr,  Baron  Bramwell. — There  Was  a  case  (I  do  not  know 
whether  it  is  worth  while  referring  to  it)  in  the  Court  of  Crimmal 
Appeal,  where  upon  an  indictment  under  the  statute  24?  and  25 
Victoria^  chapter  97,  which  renders  it  a  misdemeanor  to  be  found 
at  night  armed  with  intent  to  break  or  force  into  any  house  or 
building,  and  commit  a  felony  therein,  "  it  was  held  to  be  neces- 
sary that  a  person  should  be  proved  to  have  had  an  intent  of 
breaking  into  or  entering  some  particular  building ;"  the  proof  of  a 
general  intent  to  enter  houses  was  not  suflBdent. 

Mr,  Solicitor  General, — I  was  assuming  the  proof  of  an  intent 
to  break  into  a  particular  house, — it  would  not  make  the  least 
difference  to  my  argument, — I  wiU  assume  the  man  to  get  those 
equipments,  as  I  will  call  thetn,  which  are  andjntis  usus,  and 
perfectly  lawfiil  to  a  honest  man,  with  the  intention  of  breaking 
into  a  house  ;  I  should  say  that  the  character  of  the  equipments  in 
determined  bv  the  act,  and  they  would  be,  to  use  the  phrase  I 
employed  berore,  burglarious  equipments.  I  do  not  6ee  what 
other  rule  of  construction  is  really  applicable  or  leads  to  any 
clear  or  definite  solution  of  the  meaniDg  of  this  Act 

My  Lords,  I  may  remind  you  that  we  desire  no  more  than  to 
take  the  words  of  the  Act ;  but  my  learned  friends  desire  to 
interpolate  words.  My  learned  friend  said  that  the  equipments, 
&c.  must  be  as  a  ship  of  war ;  that  was  several  times  said  by  mv 
learned  friend.  There  are  no  such  words  in  the  Act,  the  words 
are,  "equip,  furnish,  fit  out,  or  arm;"  if  that  stood  alone,  any 
equipment  enabling  a  vessel  to  sail  would  be  of  course  pro- 
hibited. 

Lord  Chief  Baron. — There  are  other  words.  If  I  recollect 
rightly  the  argument  of  Sir  Hugh  Cairns,  it  was  this, — she  must 
be  "  fitted  out  "  and  so  on,  in  order  that  she  might  cruize  and 
commit  hostilities. 

Mr,  Solicitor  OeneraX. — Just  so,  my  Lord,  in  order  that  she 
may  be  employed 

Lord  Chief  Baron — Sir  Hugh  Cairns'  argument  was  this : 
If  she  is  not  fitted  out  so  as  to  be  by  possibility  able  to 
cruize  and  commit  hostilities,  she  is  not  fitted  out  within  the 
intention  of  the  Act  ;  that  is  his  argument. 

Mr,  SoUcitor  Oeneral. — Yes,  my  Lord. 

Loi'd  Chief  Banron, — Then,  do  not  you  see  that  Sir  Hugh 
Cairns  introduces  no  word  into  the  Act  of  Parliament  at  all  ? 
What  he  says  is  this,  you  cannot  eithet  fit  out,  furnish,  or  equip 
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a  vessel  that  it  may  craise  and  commit  hostilities  unless  it  is  in   ABamamv. 
aoondition  to  do  so. 


Mr,  Solicitor  Oeneral. — I  know  he  says  that,  my  Lord ;  you 
see  how  far  that  would  take  him. 

Lord  Cliief  Baron,  —  Do  not  suppose  that  I  am  adoptiuj 
his  view  at  aU.  I  am  pointing  out  that  Sir  Hugh  Cairns  dii 
not  introduce  any  words  into  the  Act  of  Parliament.  It  is  a 
mistake,  I  think,  to  suppose  that  the  argument  of  Sir  Hugh 
Caims  requires  the  introduction  of  any  words ;  he  says,  If  the 
vessel  is  to  be  fitted  out,  furnished,  or  eqidpped,  in  order  that  it 
may  cruize  or  commit  hostilities,  it  must  be  fitted  out  in  a 
manner  to  do  so ;  otherwise  the  thing  is  not  done  which  the 
Act  requires.     That  is  his  argument. 

Mr.  Solicitor  Oeneral. — My  observation  referred  to  what  was 
said  by  my  learned  friend  Sir  Hugh  Caims,  and  I  took  down 
his  words,  that  she  must  be  equipped  "  as  a  man-of-war ;"  I  was 
only  dealing  with  that  at  this  moment,  t  have  already  said, 
that  in  order  to  contend  that  she  must  be  in  a  condition  to 
cruize  and  commit  hostilities,  he  must  contend  that  she  must  be 
armed.     I  have  before  dealt  with  that  argument* 

Mx»  Ba/ron  Ohcmnell,~l  should  like  to  call  your  attention  to 
a  difficulty  which  strikes  me«  Suppose  this  information  had  not 
in  terms  proceeded  against  any  person  of  those  whom  I  have 
called  the  subordinate  actors,  but  had  gone  only  against  those 
who  were  the  principal  actors ;  and  suppose  that,  instead  of 
charging  that  there  was  an  equipment  here  with  intent  that  the 
vessel  should  be  employed  in  cruizing  and  committing  hostilities, 
it  had  taken  one  of  the  other  classes,  and  charged  it  to  be  an 
equipment  with  intent  that  the  ship  should  be  employed  as  a 
transport  or  store  ship^  and  had  alleged,  not  that  anybody 
assisted  or  enc^eavoured  to  do  that,  but  had  alleged  the  act  itself, 
the  equipping  of  the  ship  as  a  transport  ship,  or  the  equipping 
of  it  as  a  store  ship ;  what  I  understand  Mr.  Mellish's  argu- 
ment to  be  is  this,  If  you  had  merely  alleged  in  your  infor- 
mation, you  have  equipped  the  ship  as  a  store  ship,  that  would 
not  do  ;  you  must  go  on  to  add  something  further,  namely,  that 
it  was  the  intention  that  the  vessel  so  equipped  as  a  store  ship 
should  be  employed  in  a  particular  service,  and  all  those  allega- 
tions must  be  introduced  into  the  information  or  indictment. 
Before  you  get  t6  any  evidence  as  to  intent,  or  to  see  what  the 
effect  of  the  evidence  as  to  intent  may  be,  you  must  firat  esta- 
blish, by  proceeding  against  the  principal  actors,  that  there  was 
an  equipping  of  the  ship  as  a  store  ship.  His  argument,  as  I 
understand  it,  comes  to  this :  dismissing  for  a  moment  all  question 
of  intent,  you  must  see  in  the  ship  itself  some  equipment  or 
partial  equipment  of  the  ship  in  the  character  of  a  transport  or 
a  store  ship,  and  then  you  will  have  to  go  further  into  the  inquiry 
as  to  intent. 

Mr,  Solioitor  Oenm^al. — That  appears  to  me  to  be  a  difficulty. 

Mr,  Baron  Ohcmnell. — Your  argument  is  that  an  equipment 
may  be  for  one  or  the  other  purpose,  but  that  the  intent  gives 
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Aboumihit.        Mr.  Solicitor  Oeneral. — I  took  down  what  my  learned  friend 

Sir  Hugh  Cairns  said  he  deduced  as  propositions  from  the  sum- 

^\^ ^'      ming  up ;  and  I  understood  him  to  say  that  one  of  the  propositions 

was  this,  that  although  the  vessel  need  not  be  armed,  still  the 
equipment  must  be  of  a  warlike  character. 

Lord  Chief  Baron. — The  equipment  of  a  transport  so  as  to 
make  it  available  in  a  warlike  expedition  for  the  purposes  of  a 
transport,  is  of  a  warlike  character.  I  am  merely  giving  you 
what  I  suppose  Sir  Hugh  Cairns  meant,  namely,  that  when  you 
equip  and  fit  out  a  transport  as  a  transport,  to  be  used  as  a 
transport  in  a  warlike  expedition,  you  do  fit  it  out  in  a  warlike 
character. 

Mr.  Solicitor  O&neral. — I  do  not  know  that  my  learned  friend 
Sir  Hugh  Cairns  meant  to  say  that  the  equipment  of  a  trans- 
port must  be  of  a  warlike  character,  but  he  meant  to  say  that 
the  equipment  of  a  vessel  to  cruize  must  be  of  a  warlike  character 
— that  is  their  contention;  and  I  say  that  it  is  not  so  ;  that  is  to 
say,  it  is  not  so  in  one  sense  although  it  is  in  another.  If  by 
warlike  character  you  mean  the  character  put  upon  it  by  the  in- 
tention, I  agree.  And  then,  in  this  case  there  was  manifestly 
that  character  beyond  all  doubt.  But  if  by  warlike  charact^ 
you  mean  something  which,  independently  of  a  proof  of  intention, 
is  of  a  warlike  character,  then  I  differ  ;  and  that  really  is  the . 
point. 

Mr.  Baron  Bramwell. — That  is  the  question. 

Mr,  SolicitorOeneral. — Yes,  my  Lord.  By  a  "  warlike  character  " 
my  learned  friend  means  something  which,  independently  of  the 
intention,  would  appear  to  be  applicable  to  war,  and  if  not 
exclusively  applicable  to  war,  at  all  events  more  applicable  to 
war  than  to  other  purposes,  unless  he  means  nothing.  I  do  not 
see  what  else  he  can  mean  than  that,  without  acceding  to  my 
proposition.  I  say  that  if  there  was  any  equipment  whatever, 
and  you  show  that  it  was  intended  for  warlike  purposes,  that 
will  do.  My  learned  friend  says,  no,  it  must  be  an  equipment, 
which  would  be  a  proof  of  an  intention  for  war  to  constitute  a 
warlike  character.  There  I  differ,  and  I  am  endeavouring  to 
illustrate  the  construction  of  the  statute  by  applying  this  doctrine 
to  transports  or  store  ships.  With  respect  to  transports  and 
store  ships,  it  appears  to  me  impossible  to  contend  that  the 
equipment  must  be  of  a  character  peculiarly  suitable  to  transports 
or  store  ships.  I  say,  that  an  "  equipment,''  ancipitia  usua  is 
explained  by  intent.  You  find  a  ship  fitted  up  to  carry  a  vast 
number  of  peoole,  that  might  either  be  for  emigrants  or  for 
troops.  Surely  .if  you  show  that  the  intention  was  to  carrv 
troops,  that  would  at  once  determine  the  nature  of  the  equip- 
ment, and  make  it  an  equipment  as  a  troop  ship.  I  apprehend 
that  to  hold  anything  else  would  be  in  effect  to  repeal  tliis  part 
of  the  statute. 

So,  again,  with  respect  to  a  store  ship,  the  kind  of  equipment 
which  would  enable  a  ship  to  carry  government  stores  would 
enable  her  to  carry  other  stores.    The  equipment  must  necessarily 
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be  (mdpUis  uavs.    The  character  of  the  equipment  is  proved   Amumbht. 

by  the  intent.     Suppose  you  prove  that  certain  fittings  in  a  hold        

are  made  in  a   manner   suitable  to  carry  government   stores,      ^ ^' 

yet  they  might  carry  500  things  besides ;  if  you  prove  that 
they  are  intended  to  carry  government  stores,  that  is  an  equip- 
ment as  a  store  ship.  Any  other  construction  would  render  it 
impossible  to  prove  that  a  ship  was  intended  for  a  transport  or  a 
store  ship.  I  take  it  that  any  merchantman  might  be  taken  and 
with  very  few  adaptations  indeed  made  applicable  to  the  pur- 
poses of  a  store  ship.  If  you  could  not  explain  those  adapta- 
tions by  the  intention,  you  never  would  be  able  to  show  any 
equipment  at  all  applicable  to  a  transport  or  store  ship.  Then, 
my  Lords,  I  contend  that  to  maintain  that  equipments  are  not 
explainable  by  evidence  of  the  equipper's  intent,  but  must,  on 
the  face  of  them,  be  adapted  for  any  particular  purpose,  is  con- 
trary to  the  true  construction  of  thLs  statute,  and  would,  at  all 
events,  defeat  the  intention  of  the  provision  with  respect  to 
transports  or  store  shipa 

Now,  my  Lords,  I  next  come  to  the  second  object  with  which 
it  is  forbidden  to  equip  a  vessel,  namely,  to  be  employed  in 
the  service  of  a  foreign  Government,  to  cruize  and  commit 
hostilities ;  and  I  say,  there  you  must  not  require  any  distinctive 
equipments  or  preparations  peculiarly  adapted  on  the  face  of 
them,  and  necessarily  so,  to  cruize  or  commit  hostilities,  but  that 
any  equipment  must  be  judged  by  the  intention.  In  the  first 
place  take  the  word  *'  equipping."  Equipping  would,  I  suppose, 
include  manning,  as  my  learned  friend  the  Attorney  Geneml  has 
suggested.  You  find  a  crew  hired  ;  that  is  in  itself  doubtful ; 
they  may  be  hired  to  take  care  of  the  ship,  or  to  take  care  of  the 
cargo,  or  to  fight.  Supposing  you  prove  that  they  were  intended 
to  figlit,  I  say  then,  that  becomes  an  equipment  in  violation  of 
this  Act,  although  there  is  nothing  on  the  face  of  their  engage- 
ment to  show  whether  they  were  intended  to  fight  or  not.  But 
the  intention,  as  is  said  in  the  case  of  Quincy,  determines  the 
character  of  the  act.  I  do  not  see  what  other  test  you  can  have 
but  the  intention. 

My  Lords,  I  might  put  a  number  of  other  cases.  Take  the 
case  of  a  merchant  vessel  that  is  lengthened,  and  has  new  boilers 
put  in  her  in  order  to  give  her  greater  speed,  for  the  purpose  of 
capturing  other  vessels,  she  not  being  useful  for  that  purpose 
before.  If  you  showed  that  she  was  lengthened  and  additional 
boilers  put  in  her,  and  so  on,  for  the  purpose  of  enabling  her  to 
capture  other  vessels,  and  if  that  was  stated  by  the  equipper,  I 
should  say  that  that  was  an  equipping  with  the  intention  that 
she  should  be  employed  to  cruize  and  commit  hostilities,  although 
it  would  be  andpitis  usus,  unquestionably.  If  I  might  again 
bon-ow  my  Lords  illustration,  take  the  case  of  a  burglar. 
Suppose  he  goes  and  gets  a  pair  of  list  shoes  and  a  chisel,  and, 
puts  them  in  his  pocket  for  the  purpose  of  committing  a  burglary 
I  say  he  is  burglariously  equipped,  although  the  articles  may  be 
andpitia  iiaus.    The  list  shoes  anybody  who  has  had  the  gout 


441 

AMUMnrv,   knows  are  exceedingly  useful  things  for  wear ;  or  they  may  be  for 
TT"        the  purpose  of  preventing  an  invalid  from  hearing  your  steps ; 

j^'      but  if  they  are  for  the  purpose  of  enabling  the  man  to  break  into 

the  house,  the  purpose  changes  the  character  of  them,  and  they 
are  burglarious  equipments. 

Mr,  Baron  Brcmiwell — I  am  not  sUi-e  that  there  is  not  a  case 
against  you  there. 

Mr,  Solicitor  Oeneral.—l  am  supposing  the  shoes  to  be  for- 
feited. 

Mr,  Baron  Bra/mweK-^There  Was  a  case  (I  do  not  know 
whether  it  is  worth  while  referring  to  it)  in  the  Court  of  Criminal 
Appeal,  where  upon  an  indictment  under  the  statute  24  and  25 
Victoria,  chapter  97,  which  renders  it  a  misdemeanor  to  be  found 
at  night  armed  with  intent  to  break  or  force  into  any  house  or 
building,  and  commit  a  felony  therein,  "  it  was  held  to  be  neces- 
sary that  a  person  should  be  proved  to  have  had  an  intent  of 
breaking  into  or  entering  some  particular  building ;"  the  proof  of  a 
general  intent  to  enter  houses  was  not  suflScient. 

Mr,  Solicitor  Oeneral. — I  was  assuming  the  proof  of  an  intent 
to  break  into  a  particular  house, — it  would  not  make  the  least 
difference  to  my  argument, — I  wiU  assume  the  man  to  get  those 
equipments,  as  I  will  call  thetn,  which  are  ancfi/pitis  usus,  and 
perfectly  lawftd  to  a  honest  man,  with  the  intention  of  breaking 
mto  a  house ;  I  should  say  that  the  character  of  the  equipments  is 
determined  by  the  act,  and  they  would  be,  to  use  the  phrase  I 
employed  before,  burglarious  equipments.  I  do  not  See  what 
other  rule  of  construction  is  really  applicable  or  leads  to  any 
clear  or  definite  solution  of  tlie  meaning  of  this  Act 

My  Lords,  I  may  remind  you  that  we  desire  no  more  than  to 
take  the  words  of  the  Act ;  but  my  learned  friends  desire  to 
interpolate  words.  My  learned  friend  said  that  the  equipments, 
&c.  must  be  as  a  ship  of  war ;  that  was  several  times  said  by  mv 
learned  friend.  There  are  no  such  words  in  the  Act,  the  words 
are,  **  equip,  furnish,  fit  out,  or  arm  f  if  that  stood  alone,  any 
equipment  enabling  a  vessel  to  sail  would  be  of  course  pro- 
hibited. 

Lord  Chief  Bcuron, — There  are  other  words.  If  I  recollect 
rightly  the  argument  of  Sir  Hugh  Cairns,  it  was  this, — she  must 
be  "  fitted  out  "  and  so  on,  in  order  that  she  might  cruize  and 
commit  hostilities. 

Mr.  SoUdtor  Oeneral. — Just  so,  my  Lord,  in  order  that  she 
may  be  employed 

Lord  Chief  Baron, — Sir   Hugh   Cairns'  argument  was  this : 
/         If  she   is   not   fitted  out  so  as  to  be   by   possibility  able  to 
cruize  and  commit  hostilities,   she  is   not  fitted  out  within  the 
intention  of  the  Act  ;  that  is  his  argument. 

Mr,  Solicitor  General, — ^Yes,  my  Lord* 

Lord  Chief  Baron^ — Then,  do  not  you  see  that  Sir  Hugh 
Cairns  introduces  no  word  into  the  Act  of  Parliament  at  all  ? 
What  he  says  is  this,  you  cannot  eithet  fit  out,  furnish,  or  equip 
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a  vessel  that  it  may  cruize  and  commit  hostilitiee  unless  it  is  in   ABomaiinr. 
a  condition  to  do  so. 

Mr.  Solicitor  General. — I  know  he  says  that,  my  Lord ;  you 
see  how  far  that  would  take  him. 

Lord  Chief  Baron.  —  Do  not  suppose  that  I  am  adoptiuj 
his  view  at  alL  I  am  pointing  out  that  Sir  Hugh  Cairns  dii 
not  introduce  any  words  into  the  Act  of  Parliament.  It  is  a 
mistake^  I  think,  to  suppose  that  the  argument  of  Sir  Hugh 
Caims  requires  the  introduction  of  any  words ;  he  says,  If  the 
vessel  is  to  be  fitted  out,  furnished,  or  equipped,  in  order  that  it 
may  cruize  or  commit  hostilities,  it  must  be  fitted  out  in  a 
manner  to  do  so ;  otherwise  the  thing  is  not  done  which  the 
Act  requires.     That  is  his  argument 

Mr.  Solicitor  Oeneral. —  My  observation  referred  to  what  was 
said  by  my  learned  friend  Sir  Hugh  Caims,  and  I  took  down 
his  words,  that  she  must  be  equipped  "  as  a  man-of-war  ;'*  1  was 
only  dealing  with  that  at  this  moment.  I  have  already  said, 
that  in  order  to  contend  that  she  must  be  in  a  condition  to 
cruize  and  commit  hostilities,  he  must  contend  that  she  must  be 
armed     I  have  before  dealt  with  that  argument. 

Mx.  Baron  Ohcmnell.—l  should  like  to  call  your  attention  to 
a  difficulty  which  strikes  me*  Suppose  this  information  had  not 
in  terms  proceeded  against  any  person  of  those  whom  I  have 
called  the  subordinate  actors,  but  had  gone  only  against  those 
who  were  the  principal  actors;  and  suppose  that,  instead  of 
charging  that  there  was  an  equipment  here  with  intent  that  the 
vessel  should  be  employed  in  cruizing  and  committing  hostilities, 
it  had  taken  one  of  the  other  classes,  and  charged  it  to  be  an 
equipment  with  intent  that  the  ship  should  be  employed  as  a 
transport  or  store  ship,  and  had  alleged,  not  that  anybody 
assisted  or  enc^eavoured  to  do  that,  but  had  alleged  the  act  itself, 
the  equipping  of  the  ship  as  a  transport  ship,  or  the  equipping 
of  it  as  a  store  ship ;  what  I  understand  Mr.  Mellish's  argu- 
ment to  be  is  this,  If  you  had  merely  alleged  in  your  infor- 
mation, you  have  equipped  the  ship  as  a  store  ship,  that  would 
not  do  ;  you  must  go  on  to  add  something  further,  namely,  that 
it  was  the  intention  that  the  vessel  so  equipped  as  a  store  ship 
should  be  employed  in  a  particular  service,  and  all  those  allega- 
tions must  be  introduced  into  the  information  or  indictmeni 
Before  you  get  to  any  evidence  as  to  intent,  or  to  see  what  the 
effect  of  the  evidence  as  to  intent  may  be,  you  must  first  esta- 
blish, by  proceeding  against  the  principal  actors,  that  there  was 
an  equipping  of  the  ship  as  a  store  ship.  His  argument,  as  I 
imderstand  it,  comes  to  this :  dismissing  for  a  moment  all  question 
of  intent,  you  must  see  in  the  ship  itself  some  equipment  or 
partial  equipment  of  the  ship  in  the  character  of  a  transport  or 
a  store  ship,  and  then  you  will  have  to  go  further  into  the  inquiry 
as  to  intent. 

Mr.  Soliaitor  Oen^al. — ^That  appears  to  me  to  be  a  difficulty. 

Mr.  Baron  Ghomnell. — Your  argument  is  that  an  equipment 
may  be  for  one  or  the  other  purpose,  but  that  the  intent  gives 
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ABoiTifENT.    such  a  character  to  the  equipment  that  it  is  then  made  to  be  an 
5^/d'        equipment  for  a  transport  ship  and  in  order  to  be  so  employed. 

'  Mr.  Solicitor  Oeneral. — Yes,  mj"  Lord,  the  intent  is  that  she 

shall  be  so  employed  ;  and  I  say  when  you  see  certain  equipments 
(I  am  now  dealing  with  the  case  of  transports  or  store  sliips) 
which  might  do  for  a  transport  or  store  ship,  or  which  might  do 
for  an  emigrant  ship  or  a  merchant  vessel,  you  determine  the 
character  of  the  equipment  by  the  intention,  and  if  she  is 
intended  to  be  employed  in  the  service  of  a  foreign  Government 
as  a  transport  or  store  ship  b}'  one  belligereiit  against  another, 
that  equipment  is  enough.  My  learned  friend  again  and  again 
used  the  expression  "  cw  a  transport,^'  or  "  cw  a  store  ship,*'  or 
"  GW  a  ship  of  war,"  as  if  those  expressions  were  in  the  Act. 
Those  expressions  are  not  in  the  Act ;  there  are  no  such  ex- 
pressions in  the  Act.  I  am  only  dealing  with  the  observations 
of  my  learned  friend  so  far  as  they  relate  to  those  expressions. 

Mr,  Baron  ChanTieU. — Just  so.  You  are  right.  It  is  not  to 
equip  a  ship  as  a  transport,  it  is  to  equip  a  ship  to  be  employed 
as  a  store  ship  or  transport.  I  just  gave  you  what  had  occurred 
to  my  mind  (do  not  suppose  I  am  intimating  any  opinion)  with 
regard  to  the  information.  I  understand  it  to  contain  three  pro- 
positions :  first,  to  equip  ;  secondly,  subject  to  your  last  obser- 
vation, to  equip  a  ship  as  a  transport  or  store  ship  ;  thirdly,  with 
intent  that  she  should  be  employed  in  a  particular  way.  Then 
Mr.  Mellish  contends  that  the  second  proposition  is  not  made 
out  if  you  show  some  equipment  applicable  to  any  ship,  but 
not  exclusively  to  a  transport  or  store  ship.  When  the  Govern- 
ment take  up  merchant  ships  to  transport  troops  or  convicts 
there  are  a  number  of  temporary  rooms  fitted  up  for  the  accommo- 
dation of  the  men.  You  may  at  once  say,  I  see  that  that  ship  is 
fitted  up  to  carry  convicts  or  troops,  because  she  is  not  fitted  up 
as  a  vessel  of  war  nor  as  a  merchant  vessel ;  she  has  only  stowage 
room  enough  to  carry  provisions.  Upon  such  facts  he  would 
say,  I  should  contend  that  she  is  fitted  up  as  a  transport  ship  or 
as  a  ship  to  carry  stores  ;  that  is  what  he  says. 

Mr,  Solicitor  Oerveral, — It  appears  to  me  that  there  is  a  good 
deal  of  difficulty  about  it,  as  I  have  endeavoured  to  show  your 
Lordships.  If  I  may  express  it  in  these  words,  I  think  I  shall 
meet  your  Lordship's  meaning,  and  that  of  my  learned  friends  ; 
There  must  be  something  in  the  equipments  on  the  face  of  them 
purporting  to  be  peculiarly  adapted  for  a  transport,  or  a  store 
ship ;  it  appears  to  me  that  it  might  be  extremely  difficult  to 
say  what  equipments  on  the  face  of  them  would  bear  such  a 
character. 

Mr,  Baron  Channell — Suppose  there  is  no  war  going  on  at 
all,  so  that  there  could  be  no  hostile  cruizing,  or  any  employment 
of  the  ship  as  a  transport,  or  for  aggressive  purposes,  would  you 
then  say  that  that  ship  was  fitted  out  as  a  transport  or  store 
ship  ?    That  is  the  difficulty. 

Mr,  Ba/ron  Pigott — Mr.  Mellish  gave  an  illustration,  that  you 
must  find  harpoons  on  board  a  whaler;  that  is  a  very  good 
illustration. 
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Mr.  Solicitor  Oeneral — ^Yes,  my  Lord  ;  or  it  might  be  said,  if  Aroumeht. 

you  find  pontoons  on  board  a  store  ship,  that  would  show  that        

the  stores  were  intended  for  an  army ;  that  would  be  a  very  ^t^^y- 
decided  case,  but  there  would  be  possibly  very  few  such  cases. 
Moreover  the  harpoons,  in  the  case  of  the  whaler,  would  be,  I 
should  think,  hardly  fittings  ;  they  would  be  in  the  nature  of 
arms  for  a  particular  piurpose  taken  in  the  ship,  and  if  there 
were  fittings  particularly  adapted  for  the  stowage  of  harpoons, 
it  would  be  an  equipment  of  a  distinctive  character.  But  I 
do  not  think  you  could  expect  that  often.  The  same  adapta- 
tions that  would  do  to  carry  troops,  infantry  we  will  say, 
would  do  for  emigrants.  It  would  be  very  difficult  to  dis- 
tinguish the  one  from  the  other.  I  ventured  to  put  a  case  to 
your  Lordshipa  Suppose  equipments,  as  to  which  it  would 
be  difficult  to  say  whether  they  are  intended  for  emigrants  or 
troops,  of  which  possibly  the  distinctive  character  could  not 
be  determined  till  the  troops  came  on  board,  would  you  wait  till 
the  troops  were  on  board ;  would  not  you  seize  the  ship  sup- 
posing the  equipper  were  to  say,  I  mean  those  equipments  for 
troops  ?  I  take  the  case  of  what  happened  here,  or  nearly  the 
same.  "I  mean  those  for  troops,"  says  the  equipper.  Would 
not  that  be  an  equipment  for  troops?  I  apprehend  that  it 
would  be  the  beat  possible  evidence  of  the  character  of  the 
equipment,  and  that  the  character  per  ae  must  generally  be 
extremely  doubtful. 

Now,  my  Lords,  passing  from  a  transport  to  a  store  ship,  what 
would  you  expect  to  find  ?  She  might  carry  any  sort  of  stores, 
not  necessarily  shot  or  shells,  but  boots  and  clothing,  or  anything 
else ;  the  same  fittings  that  would  do  for  boots  and  clothing 
would  do  for  almost  any  kinds  of  merchandise.  Are  you  to  wait 
till  the  boots  and  clothing  ai'e  put  on  board  to  determine  the 
character  of  the  equipment  ?  No.  Your  object  is  prevention. 
Supposing  the  equipper  said,  "  I  intend  these  fittings  for  boots 
"  and  trowsers  for  troops,"  I  imagine  that  that  intention  would 
determine  the  character  of  the  equipment.  That  appears  to  me 
to  be  a  much  plainer  construction,  and  a  much  easier  and 
simpler  construction,  than  to  say  there  must  be  something  in  the 
equipments,  on  the  face  of  them,  indicating  that  they  are  meant 
for  a  particular  purpose.  That  I  say  is  not  in  the  words  of  the 
Act,  the  words  of  the  Act  are  not  "cw  a  transport  or  store 
"  ship,"  &c.,  but  "  in  order  that  the  vessel  may  be  employed  in 
"  the  service  of  a  foreign  prince  or  state,''  for  a  certain  purpose. 
Then  if  you  have  the  two — I  am  now  dealing  with  the  literal 
words  of  the  Act — ^if  you  have  the  equipping,  and  if  you  have 
also  the  intention  that  the  vessel  shall  be  employed  in  the  service 
of  a  foreign  prince,  you  have  the  two  things  mentioned  in  the 
Act  concurring ;  you  do  not  want  more.  So  that,  as  I  venture 
to  put  it,  my  learned  friend's  interpretation  does  virtually  re- 
quire an  addition  to  the  words  of  the  Act. 

Upon  the  subject  of  equipping,  I  may  be  allowed  to  say  that 
it  does  not  appear  to  me  that  equipping  is  necessarily  confined 


446 

Abodicent,  to  what  is  additional  to  structtire,  but  I  should  contend  with  my 
sthD^y      l®»ni©d  friend  the  Attorney  General  that  it  is  applicable  to  mere 

*      structure.      I  do  not  wish  to  repeat  what  he  said  upon  the 

subject^  that  supposing  always  you  prove  a  design  and  intention 
that  the  vessel  shall  be  employed  to  cruize  and  commit  hostilities, 
and  that  she  shall  be  equipped,  anything  done  in  pursuance  of 
that  design,  even  in  building  the  vessel  by  contract,  adapted  to 
that  equipment,  and  in  furtherance  of  that  design,  is  within  the 
meaning  of  the  Act. 

If  the  intention  is  to  stop  at  building,  it  may  be  that  building 
would  not  be  within  the  meaning  of  the  Act,  but  if  the  intention 
is  to  fit  out  (I  am  using  that  as  the  most  comprehensive  word), 
then  anything  done  in  pursuance  of  the  intention  would  be  a 
fitting  out.  And  without  recurring  to  the  illustrations  I  have 
before  put,  I  venture  to  think  that,  with  regard  to  transport  or 
store  slups,  the  making  the  decks  wider  in  order  to  carry  horses, 
although  that  would  be  a  part  of  the  structure  of  the  vessel, 
would  still  be  an  eqidpment  of  the  ship  as  a  transport  or  store 
ship.  If  you  wish  the  vessel  to  make  a  capture,  and  you  alter 
the  shape  of  her  prow,  and  make  her  longer,  and  add  a  screw 
propeller,  those  are  structural  equipments  per  ae,  ancipitis  uaua, 
but  they  are  for  the  purpose  of  her  cruizing  and  committing 
hostilities,  and  they  are  therefore  equipments  within  the  Act. 
That  is  the  interpretation  I  venture  to  put  upon  the  Act,  and  I 
submit  that  there  may  be  equipments  by  construction  as  well  as 
equipments  by  the  addition  of  hammock  nettings  and  a  variety 
of  articles  of  that  sort  Indeed  in  this  case  there  were  un- 
questioned equipments,  I  take  it,  and  there  can.be  no  doubt 
whatever  that  the  ship  was  intended  to  be  so  far  equipped  as  to 
take  the  sea.  No  human  being  can  doubt  that ;  but  she  pro- 
bably was  not  intended  to  have  hei'  arms  put  on  board  her ;  that, 
X  think,  is  a  fair  supposition.  If  any  of  those  equipments  were 
emoipUia  uauSy  that  would  be  explainable  by  the  intention. 
And  I  submit  that  the  true  oonstruction  of  the  Act  is  to  explain 
the  natu]:e  of  equipments  which  are  ambiguous  by  the  intention 
of  the  equipper. 

My  Lords,  I  will  only  observe  fturther  upon  this,  that  two  or 
three  cases  in  the  United  States  decided  upon  the  construction  of 
their  Slave  Trade  Acts  quite  bear  out  iJiis  view.  My  learned 
friend  the  Attorney  General  referred  to  one  of  those  cases  yes- 
terday. That  was  the  case  of  the  United  States  against 
Qoodlng.  I  will  not  refer  to  that  a^ain*  I  have  no  doubt  that 
is  in  your  Lordships'  recollection.  That  was  a  case  of  an  indict- 
ment, and  the  indictment  there  was  against  Gooding  for  "  fittix^ 
^^  out;''  that  was  the  word  used.  I  know  that  there  are  other 
words  in  the  Act  There  are  the  words  "  build"  and  *'  prepare," 
but  "  fitting  out "  was  the  charge,  Gooding  fitted  out,  although 
he  used  no  equipments  peculiarly  calculated  for  the  slave  trade. 

The  same  doctrine  was  held  in  the  Flatsburg  case,  in  the 
10th  volume  of  Wheaton's  Reports^  page  133.  I  am  now 
about  ip  quote  from  the  judgment 
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Mr.  Ballon  C%ann62!.*^DaeB  that  give  the  words  of  the  Aet  t       AsovMBifv. 

Mr.  Solicitor  OenercU, — ^The  wordg  of  the  Act  are,  as  I  reool-        

lect  them,  " build,  equip,  fit  out,  or  otherwise  prepare."  «ADaj. 

Mr.  Baron  Chcmnell — Prepare  for  what  ? 

Mr,  Solicitor  Oenerat — For  the  slave  trade ;  but  I  will  give 
your  Lordship  the  words  of  the  Act ;  they  were  read  yesterday 
by  my  learned  friend  the  Attorney  General. 

Mr.  Baron  Ghannell. — When  the  learned  Attorney  General 
cited  the  case  yesterday,  I  had  not  the  distinction  in  my  mind  so 
clearly  as  I  have  now,  that  it  is  not  to  equip  a  ship  as  a  store 
ship,  but  to  equip  a  ship  to  be  **  used  or  employed." 

Mr.  Atto^mey  General. — My  Lords,  I  find  in  the  print  of  what 
I  said  to  your  Lordships  yesterday,  that  the  words  of  the  Act 
are  .stated  from  the  Act.  This  is  the  passage — **  The  Act  contains 
'*  large  worda  It  *  prohibited,  under  penalties,  any  citizen  or 
"  *  citizens  of  the  United  States,  or  any  other  person  or  persons,' " 
**  from  doing  these  things  : — ^no  such  person  *  shall  for  himself, 
"  *  themselves,  or  any  other  person  or  persons  whatsoever,  either 
"  *  as  master,  factor,  or  owner,  build,  fit,' " — I  said  that  the  word 
^  out "  had  slipped  out  there,  for  it  is  found  in  the  subsequent 
words  in  all  the  clauses,  therefore  I  read  it  as  if  it  were  there, 
"  fit  out,  equip,  load,  or  otherwise  prepare  any  ship  or  vessel  in 
"  any  port  or  place  within  the  jurisdiction  of  the  United  States, 
**  nor  cause  any  such  ship  or  vessel  to  sail  from  any  port  or  place 
*•  whatsoever,  within  the  jurisdiction  of  the  same,  for  the  pur- 
**  pose  of  procuring  any  negro,  mulatto,  or  person  of  colour  from 
''  any  foreign  kingdom,  place,  or  country,  to  be  transported  to 
**  any  port  or  place  whatsoever,  to  be  held,  sold,  or  otherwise 
"  disposed  of  as  slaves,  or  to  be  held  to  service  or  labour." 

Mr,  SoHdtor  Oeneral. — *<  For  the  purpose,*^  in  that  Act,  appears 
to  be  substituted  for  **  in  order  that,"  in  this.  I  apprehend  the 
meaning  will  be  very  much  the  same.  The  case  my  learned 
friend  yesterday  referred  to,  as  your  Lordships  are  aware,  turned 
upon  the  meaning  of  '^  fit  out,"  and  that  was  an  indictment. 
Tliis  was  a  question  of  the  forfeiture  of  a  vessel,  and  what  is 
said  in  that  judgment  is  thia  I  may  remark  that  there  was 
proof  here  of  a  barrel  of  handcuffs  beyond  doubt;  but  they 
say,  ^*  Assuming  the  equipments  were  all  innocent  in  their  own 
*^  nature,  that  would  not  help  the  case,  if  there  were  positive 
"  proof  of  a  guilty  intention.  The  law  does  not  proceed  upon 
^  the  notion  that  provisions  or  equipments  which  are  adapted  to 
**  ordinary  voyages  are  not  within  the  forbidding  clause,  if  they 
**  are  intended  for  carrying  on  the  slave  trade,  nor  is  it  necessary 
^  that  there  should  be  complete  equipments  for  this  purpose.  It 
"  is  sufficient  if  any  preparations  are  made  for  an  unlawful  pur* 
'*  pose.  Such  was  the  doctrine  of  this  Court  in  the  cases  formerly 
**  adjudged,  and  which  were  cited  at  the  bar." 

Now,  my  Lords,  I  cannot  help  thinking  that  that  is  the 
obvious  and  rational  construction,  and  it  is  in  accordance  with 
the  construction   of  criminal    statutes.      The   main  thing  to 
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Arguxbkt.   ascertain  ia  the  Tnena  rea,  aad  then  the  fSEU^ts  are  judged  by 

the  light  thrown  upon  them^  and  I  cannot  conceive  any  hard- 

*_J^'  ship  upon  anybody  if  what  he  does  is  viewed  by  the  light  of 
his  intention.  You  must  be  always  liable  to  error  in  deter- 
mining what  equipments  are  or  are  not  upon  the  face  of  them 
fitted  for  a  transport  or  store  ship,  or  for  a  ship  of  war.  You 
may  have  difference  of  opinion  and  conflicting  testimony,  but  if 
you  once  arrive  at  the  fact  that  the  man  making  them  intended 
them  for  the  one  or  the  other  purpose,  it  appears  to  me  that  yon 
have  the  most  complete  evidence  and  the  most  satisfactory  ex- 
planation of  what  the  equipments  are;  and  this  construction 
meets  what  was  intended  to  be  provided  against  by  the  Legis- 
latiu-e.  In  fact,  with  respect  to  transports  or  store  ships,  it 
appears  to  me  that  to  hold  that  the  equipments  must,  upon  the 
face  of  them,  reveal  their  intention,  would  almost  be  to  repeal 
the  Act, — you  could  not  do  it. 

Lord  Chief  Ba/ron, — It  is  a  little  contrary  to  the  general  spirit 
of  our  criminal  law  to  suppose  that  the  most  guilty  intention 
will  render  an  act  a  crime  which  is  otherwise  innocent.  For 
instance,  if  you  administer  something  which  is  not  calculated  to 
kill,  however  strongly  you  may  believe  it  will  have  that  influence 
in  consequence  of  some  magical  ceremony  which  it  has  undergone, 
that  is  not  a  cnme.  It  is  not  even  a  misdemeanor  to  administer, 
for  instance,  piUs  that  have  been  exposed  to  the  light  of 
the  moon  at  Candlemas,  or  gone  through  any  other  absurd 
ceremony  for  the  purpose  of  producing  what  the  party  who 
administers  them  believes  to  be  a  poisonous  effect.  The  ad« 
ministering  of  those  pills  would  not  even  be  a  misdemeanor  of 
any  kind. 

Mr,  Solicitoi'  Oeneral. — In  those  cases  the  things  could  not 
produce  the  effect,  but  here  is  a  ship  calculated  to  carry  out  the 
object,  although  it  may  be  fitted  also  for  other  things. 

Lord  Chief  Baron.  —  You  see,  I  am  merely  calling  your 
attention  to  that  portion  of  our  criminal  law,  which  certainly 
lays  down  this,  that  the  most  guilty  intention  wiU  not  render 
an  innocent  act  a  crime.  It  may  be  very  wicked,  but  it  is  not  a 
crime.  It  may  be  said,  you  know,  that  a  man  who  administers 
something  whicii  he  thinks  will  kill,  is  as  much  guilty  of  an 
intention  to  murder  as  a  man  who  administers  prussic  acid,  or 
arsenic,  or  aconite. 

Mr.  Ba/ron  BramweU, — I  suppose  you  would  contend  that 
supposing  an  Act  of  Parliament  had  made  it  criminal  for  any 
person  to  administer  to  any  other  person  anything  with  intent 
to  commit  murder,  then  if  a  man  gave  the  harmless  pills  that 
would  be  within  the  Act  of  Parliament,  and  that  the  argument 
on  the  other  side  is  pretty  much  the  same  as  the  argument 
would  be  there,  if  it  were  said,  how  could  this  be  done  with  the 
intent,  when  it  could  by  no  possibility  bring  about  the  resultw 

Mr.  Attorney  OeneraL — If  a  man  keeps  house  with  the  intent 
of  defrauding  his  creditors,  although   keeping  house  is  quite 
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innocexit  in  itself,  yet  the  intent  and  the  act  together  are  made  a   Aroumknt. 
crime  by  the  law.  

Mr,  Solicitor  Oeneral^I  was  going  to  refer  to  the  case  that      ^'^^  ^^^' 
Mr.  Baron  Bramwell  put,  of  a  man  iSing  in  the  neighbourhood 
of  a  house  for  the  purpose  of  watching  and  so  on,  then  the  act  is 
made  guilty  by  the  intention ;  the  act  itself  is  innocent,  but  the 
intention  makes  it  guilty. 

Lard  Chief  Bwron. — There  the  act  is  of  a  doubtful  character ; 
the  keeping  house  with  the  intent  of  defrauding  one's  creditors 
is  not  innocent ;  it  is  an  act  of  bankruptcy ;  you  must  take  it 
altogether,  but  we  have  long  ago  come  to  consider  an  act  of 
bankruptcy  not  a  crime,  and  bankruptcy  itself  only  a  misfortune. 

Mr.  Solicitor  General. — Certainly,  my  Lord,  but  I  was  taking 
the  case  Mr.  Baron  Bramwell  suggested  of  a  man  watching  out- 
side a  house  with  the  intent  to  steal ;  then  an  otherwise  innocent 
act  becomes  guilty  by  the  intention,  and  you  look  at  the  inten- 
tion to  interpret  the  act.  So  here  the  Act  says  you  shall  not  do 
two  things ;  you  shall  not  equip  and  you  shall  not  equip  with 
such  an  intention.  So  that  if  you  show  the  equipment  and  show 
the  intention,  you  show  the  two  things  which  the  Act  requires, 
and  that  is  the  simple  construction  which  we  put  upon  the  Act 
And  if  you  import  into  the  Act  that  the  equipment  must  be 
upon  the  face  of  it  such  as  would  necessarily  indicate  the  inten- 
tion, you  add  provisions  to  the  Act  which  are  not  to  be  found  in  it. 

Now.  my  Lords,  having  said  so  much  with  respect  to  the  con- 
struction of  the  Act,  I  hope  I  have  at  least  succeeded  in  making 
my  view  intelligible  to  your  Lordships,  namely,  that  any  equip- 
ment with  the  prohibited  intention  is  enough.  I  now  come  to  the 
evidence  in  this  case,  and  I  think  it  may  be  convenient  to  say  a 
word  or  two  about  that  before  I  proceed  to  the  summing  up. 
You  have  had  the  evidence  very  minutely  brought  before  you  by 
my  learned  friend  the  Attorney  General  on  one  or  two  occa- 
sions, but  I  will  state  generally  now  what  it  was.  I  am  ready 
to  deal  with  either  question,  the  summing  up  or  the  evidence, 
whichever  might  be  convenient,  first.  I  propose  to  say  a  word 
about  the  verdict  being  against  the  evidence  before  I  proceed  to 
the  summing  up.  I  am  quite  willing  to  take  any  other  course  if 
the  Court  thinks  it  convenient. 

Lord  Chief  Baron. — ^Pray  pursue  your  own  course. 

Mr.  Ba/ron  BramiweU, — What  appeared  to  me  was,  that  as  to 
the  substance  of  my  Lord  s  summing  up,  we  cannot  possibly 
have  abetter  authority  than  himself;  and  that  the  purport  of  his 
summing  up  was  that  the  equipment  did  not  come  within  the 
dass  of  acts  contemplated  by  the  statute.  He  said  that  the  act 
must  be, — I  do  not  say  an  arming, — on  the  contrary,  he  said  it 
need  not  be  an  arming,  but  of  a  warlike  character, — something 
calculated  to  enable  the  ship  to  commit  hostilities.  I  think  that 
is  so.     That  is  the  direction  you  find  fault  with,  you  know. 

Mr.  Solicitor  General. — Yes,  my  Lord,  I  was  going  to  say  a 
few  more  words  about  the  direction.    I  was  going  to  contend 
8341.  F  F 
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Abguxbnt.   that  the  effect  of  some  parts  of  the  direction  might  be,  though 

not  open  to  direct  exception,  calculated  to  confuse  the  jury,  and 

5th  Day.  ^^^  ^j^^  Court  might  think  it  desirable  to  have  a  new  trial, 
even  if  there  was  not  an  absolute  misdirection.  I  was  going  to 
say  a  word  upon  that,  after  touching  upon  the  evidence. 

Lord  Chief  Baron. — That  might  be  considered  rather  hard 
upon  the  defendants,  and  the  rather  as  the  Attorney  General, 
on  the  part  of  the  Crown,  certainly  did  not  put  forward  any 
distinct  proposition  of  law  at  the  trial,  and,  therefore,  if  the  com** 
plaint  of  want  of  proper  direction  and  of  full  explanation  arises 
on  the  part  of  the  Crown  itself,  I  think  it  would  be  rather  too 
much  to  say  that  the  defendants  are  to  be  put  in  peril  a  second 
time  on  that  ground. 

Mr.  Solicitor  Oenercd, — ^With  great  respect,  my  Lord,  I  cannot 
accede  to  your  Lordship's  statement  that  no  proposition  of  law 
was  distinctly  laid  down  by  the  Ijate  learned  Attorney  OeneraL 

Lord  Chief  Baron. — I  supposed  you  had  not  forgotten  what 
I  said  upon  that  subject ;  I  thought  it  right  to  refer  to  it,  and 
say  80,  because  I  have  again  looked  over  the  whole  of  the  pro- 
ceedings on  the  trial,  and  I  can  find  no  instance  of  any  distinct 
and  clear  proposition  of  law  beyond  this,  that  in  the  circum- 
stances of  the  present  case  the  Crown  is  entitled  to  the  verdict^ 
and  that  the  jury  ought  to  find  that  the  vessel  is  forfeited. 

Mr.  Solicitor  General. — I  think,  my  Lord,  I  can  refer  to  one  or 
two  propositions  of  law  very  clearly  stated  by  the  late  learned 
Attorney  General     I  begin  with  one  in  page  226. 

Lord  Chief  Baron. — Is  that  in  the  large  edition  ? 

Mr.  Solicitor  Oeneral. — It  is,  my  Lord. 

Lord  Chief  Baron. — That  is  the  very  last  page  of  everything 
that  the  Attorney  General  said. 

Mr.  Solicitor  O&neral, — That  is  so,  my  Lord. 

Lord  Chief  Baron. — I  should  have  expected  that  if  it  was 
meant  to  assist  the  Judge  and  the  jury,  it  would  have  been  the 
earliest  thing,  not  the  last. 

Mr.  Baron  BramweU. — ^What  is  the  proposition  laid  down 
there  ? 

Mr.  Solicitor  General. — It  is  this,  my  Lords,  "  I  ask  you  to 
"  give  your  conclusion  in  this  case  on  the  evidence ;  and  I  will 
^  state  at  once  what  I  intended  to  have  stated  a  little  earlier, 
"  that,  so  far,  I  agree  with  my  learned  Mend,  that  the  *  intent ' 
"  must  be  an  intent  of  one  or  more,  having  at  the  time  the  means 
"  and  opportunity  of  forwarding  and  furthering  such  intent  by 
*'  acts.  I  agree  that  anything  else  called  an  intent,  or  that  which 
''  would  be  called  an  intent  in  the  mind  of  any  person  not  of  this 
"  description,  must  be  treated  properly  as  a  mere  wish,  imagina- 
"  tion,  or  desire.  By  *  intent,'  undoubtedly  the  Act  means  prac- 
"  tical  intent.  But  here  you  have  various  persons  apparently 
**  with  the  power  of  influencing  the  destination  of  this  ship." 
That  appears  to  me,  my  Lord,  to  be  very  clearly  stated. 
Lord  Chief  Banvn. — That  is  not  wh*t  I  complain  of ;  if  "  intent  ? 
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were  the  only  word  used  in  the  Act,  it  would  be  very  well  to  say   Aboument. 

that  there  he  explains  intent.     But  what  I  complain  of  is,  that        

there  is  no  distinct  proposition  of  law  wliich  says  th?3  Act  is      ^^  ^^y- 

directed   against  so  and  so;   if,  therefore,  the  vessel  is  found 

under  such  and  such  circumstances  with  such  an  intent,  then 

the  verdict  ought  to  be  for  the  Crown  and  against  the  defendant. 

No  doubt  there  are  scraps  here  and  there,  such  as  that  explaining 

the  word  "  intent "  here,  for  instance ;  but  there  is  no  proposition 

of  law  distinctly  laid  down.     T  cannot  do  better  than  call  your 

attention  for  a  moment  to  the  exception  ;  I  happen  now  to  have 

it  before  me,  I  had  not  got  it  on  the  former  occasion.     These  are 

the  exceptions,  and  you  will  see  from  them  the  view  which  the 

late  learned  Attorney  General  -took  of  my  summing  up.     I  am 

going  to  read  to  you  the  expanded  exceptions  which  were  sent 

to  me  a  fortnight  or  three  weeks  after  the  trial. 

Mr.  Solicitor  Qen&ral^l  believe,  my  Lord,  that  is  not  in  the 
book. 

Lord  Chief  Baron.~No ;  I  will  tell  you  what  they  were. 
First,  "  That  if  the  vessel  was  in  course  of  building,  in  execution 
"  of  a  contract  with  or  order  from  the  Confederate  States,  or 
"  their  agents  at  Liverpool,  for  the  purpose  of  being  employed 
**  by  the  Confederate  States  to  commit  hostilities  against  the 
«  United  States,  the  statute  was  not  violated."  There  is  no 
pretence  for  saying  that  I  ever  laid  that  down.  I  am  sure  that 
none  of  my  learned  brothers  can  imagine  that  I  ever  laid  that 
down  in  any  part  of  my  summing  up.  The  second  is  this : — 
That,  "  if  the  vessel  was  not  intended  to  be  equipped,  furnished, 
"  or  fitted  with  a  warlike  armament  within  the  realm,  the 
"  statute  was  not  violated."  I  have  never  used  the  words 
**  warlike  armament  *  at  all. 

Mr,  Solicitor  General — ^Not  exactly  that  expression,  my  Lord. 

Lord  Chief  Baron. — I  say  that  there  is  nothing  in  the  sum- 
ming up  that  will  warrant  that.  Then  it  says,  thirdly,  "  That 
«  it  is  immaterial  that  the  persons  engaged  in  executing  such 
"  contract  or  order  knew  that  the  vessel  was  to  be  employed  by 
"  the  Confederate  States  against  the  United  States."  I  took 
that  matter  for  granted ;  but  I  never  said  it  was  wholly  imma- 
terial Lastly,  That  "  in  the  seventh  section  of  the  Act,  the 
"  words  equip,  furnish,  fit  out,  and  arm,  all  mean  the  same 
"  thing.^'  My  summing  up  does  not  contain  that.  On  the  con- 
trary, I  referred  to  the  case  in  the  6th  Peter's,  where  I  told 
the  jury  that  the  American  jury  found  that  the  vessel  was  fitted 
out,  though  she  was  not  armed,  and  that  I  approved  of  that,  and 
left  that  as  one  of  the  matters  that  I  summed  up  to  them.  And 
if  this  had  been  even  hinted  at,  for.  at  the  trial  this  was  not  even 
hinted  at  in  the  remotest  degree  ;  I  have  the  original  paper 
handed  to  me  at  the  time  of  the  trial,  which  contains  nothing 
about  that  exception,  and  that  induced  me  to  believe  that  the 
Attorney  General  agreed  with  me,  that,  substantially  the  four 
words  did  mean  the  same  thing ;  I  say,  if  that  had  been  mentioned 
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Abouxi^iit.    at  the  time  of  the  trial,  before  the  jury  were  dismissed,  I  should 

have  said  at    once   and   instantly,    Qentlemen  of  the  jury,  I 

5tli  Day,  expressed  my  opinion  upon  the  meaning  of  these  words,  as  I 
think  I  was  justified  in  doing  ;  but  I  never  meant  to  lay  it  down 
as  a  matter  of  law ;  on  the  contrary,  I  left  the  case  toyou  in  a 
manner  that  excluded  my  so  laying  it  down, 

Mr,  Solicitoo'  OeneraL — On  the  subject  of  the  meaning  of 
"  equipmeuu,"  and  so  on,  the  late  learned  Attorney  General 
directly  joined  issue  with  your  Lordship  ;  and  when  your  Lord* 
ship  said  that  you  thought  that  equipping,  furnishing,  fitting  out, 
and  arming  meant  the  same  thing,  he  said,  *'  No  they  did  not" 

Loiyi  Chief  Baron. — ^At  what  page  is  that  ? 

Mr,  Solicitor  General, — I  think  your  Lordships  will  find  that, 
substantially,  that  is  so.  I  had  not  the  advantage  of  being 
present  at  the  trial.  I  am  referring  to  the  notes ;  it  is  at  page 
199  of  the  larger  book.  You  will  see  the  learned  Attorney 
General  draws  attention  to  the  fact  that  the  words  "  equipped," 
"  furnished,"  '*  fitted  out,"  and  *'  armed,"  are  used  not  conjunc- 
tively but  alternately,  as  it  is  called  here.  It  begins  at  the  very 
top  of  page  199.  ''  The  next  contention  of  my  learned  friend 
^^  was  this,  that  to  bring  the  case  within  the  statute  the  vessel 
"  described  in  the  7th  section  must  be  a  fully  armed  vessel 
"  issuing  out  of  a  port.  Now,  I  cannot,  of  course  agree  to  that 
*^  argument,  or  adopt  that  view  of  the  section  of  the  statute, 
*'  because  it  is  upon  the  surface  of  the  statement  in  the  first 
''  sentence  which  I  addressed  to  the  jury  that  this  was  not  an 
**  armed  vessel.  The  whole  history  of  the  matter  is  now  before 
"  the  jury.  Of  coiu^e,  there  was  never  any  idea  of  suggesting 
*'  that  the  vessel  was  armed.  I  will  come  hereafter  to  the  arms 
"  that  were  probably  intended  to  be  put  on  board  her  by  and 
**  bye ;  but  at  the  time  of  the  seizure  tlie  vessel  was  in  the 
"  state  which  I  described,  built  for  warlike  purposes,  and  for 
''  those  only,  but  not  having  received  any  armament  on  board. 
"  Now,  addressing  myself  to  this  point,  I  have  no  doubt  your 
"  Lordship  has  observed  that  those  various  words  (and  they 
*^  are  numerous)  which  are  used  in  the  statute,  such  as 
*'  '  equipped,'  *  furnished,'  *  fitted  out,'  '  armed,'  and  so  on,  are 
''  used  not  conjunctively  but  alternately."  That  is  expressly 
put  to  your  Lordship.  '*  Lord  Chief  Baron, — They  are  used 
"  conjunctively  in  the  preamble  and  disjunctively  in  the  enacting 
'*  clauses.  The  Attorney  QeneraX, — Yes,  my  Lord,  and  I  shall 
*'  show  your  Lordship  good  authority  that  the  true  construction, 
*'  as  I  understand  it,  whatever  may  be  the  language  of  the  pre- 
'*  amble,  is  disjunctive.  It  is  used  d'sjunctively."  Now  there 
could  not  be  a  more  clear  statement  of  a  proposition  of  law  than 
that.  I  am  dealing  with  your  Lordship's  remark  that  there 
was  not  a  smgle  clear  proposition  of  law  stated. 

Lord  Chief  Baron-. — I  said  a  clear  proposition  of  law,  laying 
down  the  rule  which  was  to  govern  the  case.  If  you  think  that 
that  is  met  by  pointing  out  a  few  words  in  one  address,  and 
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Boine  others  in  another,   dealing  with  the  equipment  at  the   Aboumeht. 

beginning  and  the  intent  at  the  end,  and  other  things  in  the        

middle,  I  do  not.  ^^  I^sy- 

Mr.  Solicitor  General — I  do  not  mean  to  say  that  there  was 
BO  clear  and  complete  an  exposition  of  the  statute  as  we  have 
heard  from  the  present  Attorney  General 

Lord  Chief  Baron. — The  late  Attorney  Qeneral  did  not  say 
what  "  equip  *  meant,  as  distinguished  from  "  fit  out  and  arm." 

Mr.  Baron  BramiweU. — The  observations  of  the  late  Attorney 
Greneral  are  very  distinct  in  a  sense ;  they  are  of  a  negative 
character.  He  says,  It  is  not  right  to  take  it  like  this  and  I  do 
not  agree  to  this ;  but  you  do  not  find  him  saying  anything 
positive. 

Mr.  Solicitor  Qeneral. — He  hands  up  the  case  in  the  6th 
Peter's. 

Mr.  Baron  Pigott.  —  I  understand  my  Lord  to  say  that  he 
wanted  him  to  point  out,  I  do  or  I  do  not  complain  of  the 
building  the  whole  hull  of  the  vessel,  but  something  more  is 
done :  I  do  complain  of  the  way  in  whicji  the  bulwarks  are 
fitted :  I  do  complain  of  the  stanchions  being  there.  That  is 
what  my  Lord  says  he  ought  to  have  laid  down  fully  and 
clearly. 

Mr.  Attorney  Qeneral. — I  think  I  have  found  a  passage,  if 
yonr  Lordship  will  look  at  it,  at  the  top  of  page  210. 

Mr.  Solicitor  Qeneral. — On  page  209  the  Attorney  General 
discusses  the  Act  at  some  length  ;  he  reads  the  provisions  of  the 
Foreign  Enlistment  Act,  and  then  he  quotes  one  or  two  cases. 
He  quotes  the  United  States  against  Guinet,  2nd  Dallas  Re- 
ports, page  321,  to  show  ''That  the  converting  a  ship  from  her 
"  original  destination  with  intent  to  commit  hostilities,  or,  in 
"  other  words,  converting  a  merchant  ship  into  a  vessel  of  war, 
"  must  be  deemed  an  original  outfit,  for  the  Act  would  otherwise 
"  becoDie  nugatory  and  inoperative.  It  is  the  conversion  from 
"  her  peaceable  use  to  the  warlike  purpose  that  constitutes  the 
*'  ofience.  Then  it  appears  that  the  vessel  to  which  that  case 
"  referred  never  actually  proceeded  on  a  ci-uize,  and  yet  Gwinet 
'*  was  convicted.  .  Whereas  he  argues,  'In  the  case  at  bar, 
"  '  the  '  Bolivar,'  having  actually  performed  her  cruize  and 
"  '  made  captures  of  vessels  and  property  of  nations  with  whom 
*'  *  the  United  States  were  at  peace,  no  room  is  leH  for  doubting 
*'  'the  object  of  her  outfit  in  the  port  of  Baltimore.'  But  of 
**  course  it  was  necessary  that  the  act  should  be  completed 
"  within  the  territories  of  the  United  Statea  And  it  was, 
*'  therefore,  held  that  under  that  portion  of  the  statute  in 
**  which  the  word  *  or,' and  not  the  word  'and,'  is  used,  and  in 
"  that  respect  exactly  the  same  as  the  general  structure  of  our 
"  seventh  section,  upon  the  charge  of  being  concerned — which 
"  is  one  of  the  charges  in  this  information ;  in  the  fitting  out, 
"  such  charge  is  established  by  showing  the  intent,  and  a  par- 
**  tial  construction  only,  and  not  a  complete  constniction  or 
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Akoumfiit.    "  arming  of  the  vessel    That  applies  to  one  of  the  objections 
7"^        "  taken  by  my  learned  friend  Sir  Hugh  Cairns  in  this  case, 

^'      "  that  the  vessel  is  not  a  complete  vessel,   and   to    his  argu- 

"  ment,  that  in  order  that  it  should  be  brought  within 
'^  any  one  of  the  limits  of  this  section  it  ought  to  be 
*'  a  completed  vessel.  To  which,  as  I  understand  his  argu- 
"  ment,  there  should  be  superadded  some  equipment  or  fitting 
'*  or  arming,  which  he  contended  besides  was  indispensable 
"  to  make  the  oflFence  in  any  sense  a  complete  oflfence.  Gentle- 
"  men,  I  think  I  have  now  come  to  the  last  of  the  legal  discus- 
*'  sions  invited  and  raised  by  my  learned  friend,  and  upon  this 
"  authority  I  would  submit  to  you,  that  the  authority  also 
*'  agrees  with  the  reasonable  construction.  Two  points  are  estab- 
"  iShed  ;  first  that  arming  is  not  necessary  in  order  to  constitute 
"  one  of  the  violations  of  the  statute,  namely,  the  being  concerned 
"  in,  or  probably  endeavouring,  but  at  all  events  being  concerned 
"  in  the  equipping,  furnishing,  or  fitting  out/' 

Mr.  Baron  Bramwell — That  is  a  negative. 

Mr.  Solicitor'  Oeneral — "  And  the  next,  that  it  is  not  in  any 
"  view  of  the  section  necessary  that  the  vessel  with  reference  to 
*'  which  the  forfeiture  is  sought  to  be  aflSrmed  should  at  the 
"  time  of  seizure  be  a  completed  vessel,  and  have  then  superadded 
"  some  armament  or  fitting  of  war." 

Mr.  Baron  Bramwell. — I  noticed  that  passage  before.  You 
see  there  are  two  negatives  stated  there,  but  nowhere  the 
proposition  which  we  have  heard  from  the  learned  Attorney 
(xeneral  in  the  course  of  this  argument,  which  says  that  any 
equipping  will  do,  however  innocent  in  character,  if  it  were 
done  with  the  intent. 

Mr.  Solicitor  Oen^aZ.— The  Attorney  General  proceeds  to  state 
the  evidence,  and  what  is  aflBrmative  in  his  speech  is,  I  think,  to 
be  found  in  his  conmients  upon  the  evidence. 

The  Court  adjourned  for  a  shmii  time. 

Mr.  Solicitor  Oeneral— My  Lords,  upon  the  subject  to  which 
your  Lordship  referred,  I  may  perhaps  mention  that  I  find  that 
the  late  Attorney  General  called  the  attention  of  his  Lordship 
very  pointedly  to  the  case  of  ''  The  United  States  v.  Quincy," 
and  the  passages  at  page  204  of  the  report  which  I  have  here  of 
the  Attorney  General's  speech- 

Loi^d  Chief  Baron.— Whn.i  is  the  object  of  what  you  are 
referring  to  ?  Is  it  to  point  out  some  proposition  of  law  distinctly 
laid  down? 

Mr.  Solicitor  Oeneral. — Yes,  my  Lord. 

Lord  Chief  Baron.— 'R^bIXj  I  think  we  have  had  almost 
enough  upon  that  subject. 

Mr.  Solictor  Oeneral— YeTy  well,  my  Lord,  I  should  not  have 
referred  to  it  if  your  Lordship  had  not  done  so.  I  did  not  pro- 
pose to  trouble  the  Court  with  any  portions  of  the  late  Attorney 
Genial  s  statement ;  but,  as  your  Lordship  stated  that  there  were 
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no  distinct  propositions  of  law  laid  down  by  him,  I  was  going   Akoumkrt! 
to  say  that  I  think  I  could  mention  some.  

Lord  Chief  Baron. — It  is  an  exceedingly  painful  matter  to     sthJDay. 
allude  to  the  late  Attorney  General  in  this  way, 

Mr.  Solicitor  OeneraL — No  doubt  it  is,  my  Lord. 

Lord  Chief  Baron, — It  is  impossible  not  to  feel  the  condition 
in  which  the  late  learned  Attorney  General  is  now  placed,  and 
it  is  impossible  not  to  entertain  a  respect  for  him,  as  a  most 
honourable  and  learned,  and  particularly,  I  think,  an  independent 
minded  man,  who  would  always  endeavour  to  do  his  duty.  But, 
at  the  same  time,  if  one  is  called  upon  to  remark  as  to  the  mode 
in  which  the  matter  was  presented  to  the  Court  and  to  the  jury, 
one  may  say  that  one  should  have  expected  an  explanation  about 
the  statute  to  come  in  the  first  instance  from  him ;  one  might 
have  expected  him  to  say,  Here  is  the  law ;  it  has  never  been 
put  in  force  before.  He  did  tell  the  jury  that ;  he  said,  I  shall 
prove  these  fiEicts.  He  did  not  say  in  what  manner  those  facts 
would  apply  to  that  statute,  nor  did  he  give  anything  like  an 
explanation  of  it  which  could  enlighten  the  minds  of  the  jury 
or  enlighten  the  Court.  I  do  not  profess  to  say  that  I  or  any 
Judge  would  at  once  pretend  to  expound  with  perfect  certainty 
an  Act  of  Parliament  to  which  our  attention  was  then  for  the  first 
time  called,  and  which  had  slept  in  the  statute  book  for  44 
years. 

Mr.  Baron  Brarmoell, — And  which  has  required  five  days  for 
its  perfect  elucidation. 

Lord  Chief  Baron, — ^And  which  has  been  the  subject  now  of 
five  days'  argument.  I  say,  I  sliould  have  expected  that  in  the 
outset  we  should  have  been  told  what  the  Crown  complained  of 
as  distinctly  as  this ;  The  proposition  which  we  propose  to 
derive  fix)m  the  Act  is  in  point  of  law  so  and  so.  But  not  only 
did  I  not  get  that,  but  I  did  not  even  get  any  assistance ;  and 
when  I  proposed  to  go  into  it  and  see  whether  we  could  not,  by 
paring  down  the  proposition  first  on  one  side  and  then  on  the 
other,  get  to  some  point,  I  had  not  only  no  assistance  but  I  had 
a  steady  refusal  to  answer  any  question,  or  to  give  me  any  in- 
formation beyond  this.  We  are  entitled  to  the  verdict. 

Mr.  Solicit&i'  General. — This  is,  my  Lord,  as  you  have  said,  a 
painful  subject  which  I  did  not  intend  to  discuss  if  it  had 
not  been  referred  to  by  your  Lordship.  No  doubt  there  was  not 
the  complete  and  full  explanation  of  the  statute  which  we  have 
heard  from  the  present  Attorney  General.  At  the  same  time  I 
only  ventured,  and  I  will  not  say  more  about  it,  in  answer  to  a 
remark  from  your  Lordship,  to  show  that  in  many  passages  of 
his  address  the  late  learned  Attorney  General  had  expressed  some 
very  plain  propositions  of  law.  But  indeed  I  will  not  dwell  upon 
the  subject.  I  was  not  at  the  trial  and  therefore  I  am  the  less 
able  to  judge  of  the  manner  in  which  the  case  went  to  the  jury. 

As  your  Lordship  has  referred  to  this  matter,  it  may  be  con- 
venient, as  connected  with  it,  that  I  should  refer  at  once  to  the 
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ABG.uMBifT.    summing  up>  and  I  will  proceed  to  do  bo.    I  was  about  to  say  a 

little  while  ago,  with  respect  to  the  suihming  up,  that  we  have,  I 

5th  Pay,  tijjj^j^^  Qj^Q  yery  clear  and  definite  matter  about  which  there  is  no 
mistake.  It  was  ruled,  and  that  ruling  has  been  supported  by 
my  learned  friends  here,  that  the  equipment  must  be  of  a  n^arlike 
character,  and  I  wish  that  there  should  be  no  misunderstanding 
about  that; — ^not  of  a  warlike  character  as  explained  by  iotention, 
but  of  a  warlike  character  to  some  extent  per  ee,  and  on  the  (a^ce 
of  it.  I  wish  to  have  that  clearly  understood^  because  if  it  is  to 
be  contended  that  any  equipment  cmdpitia  ueua  is  to  be  shown 
to  be  of  a  warlike  character  solely  by  intention,  that  would  be 
another  case  altogether.  That  is  what  we  contend  for,  as 
I  have  before  observed.  But  it  is  contended,  and  that 
really  is  the  main  question,  that  the  equipment  must  be,  to 
of  a  certain  extent,  per  ee  o{  a  warlike  character.  It  is 
not  enough  that  it  shall  be  shown  tliat  the  equipment  was 
applicable  to  warlike  purposes ;  it  is  not  enough  to  show  that  the 
equipment  was  suitable,  but  the  equipment  must  be  shown  to  be 
peculiarly  suitable ;  and  must  be  made  to  appear  to  be  so  on  the 
face  of  it.  I  have  already  said  as  much  as  I  need  say  upon  that 
subject,  and  I  will  not  repeat  my  remarks.  If  my  learned  friend, 
the  Attorney  Qeneral,  and  myself  are  right  upon  this  point  in 
our  view  of  the  law,  then  there  was  a  misdirection ;  about  that 
there  can  be  no  question.  I  do  not  desire  to  subject  the  ruling 
of  my  Lord  to  any  minute  or  verbal  criticism,  and  I  shall,  of 
course,  gladly  accept  in  a  moment  any  explanation  from  the  Lord 
Chief  Baron  with  regard  to  the  meaning  of  his  words.  At  the 
same  time  I  think  it  my  duty  to  call  attention  to  this  summing 
up,  which  I  cannot  help  thinking  had  the  efiect  of  not  directing 
the  attention  of  the  jury  to  the  true  construction  of  the  statute, 
and  may  have  tended  to  produce  an  improper  verdict 

Now,  my  Lords,  I  apprehend  that  upon  the  construction  of  a 
statute  of  this  importance  it  would  be  the  duty  of  a  Judge  to 
give  the  jury  some  direction,  and  that  the  mere  leaving  of 
the  words  of  the  statute  to  the  jury  without  any  direction 
would  be  extremely  unsatisfactory.  My  Lords,  there  is  a  case 
bearing  upon  this  matter,  namely,  "  Elliot  v.  the  South  Devon 
"  Railway  Company,''  reported  in  the  second  volume  of  the 
Exchequer  Reports  at  page  725,  and  in  that  case,  which  was 
tried  before  Mr.  Justice  Wightman,  the  Court  directed  a  new 
trial  upon  the  ground  that  the  Judge  did  not  explain  to  the  jury 
the  meaning  of  a  term  used  in  the  Act  of  Parliament,  but  left  it 
for  them  to  put  their  own  construction  upon  it 

Lord  Chief  Baron. — "What  was  the  word  ? 

Mr.  Solicitor  OeneraZ. — The  word  was  "  town,"  which  is  a 
phrase,  I  should  think,  likely  to  be  as  well  understood  by  a  jury 
as  "  the  equipping  of  a  vessel"  The  case  is  fairly  stated  in  the 
marginal  note.  "It  was  the  trial  of  an  issue  whether  a  railway 
"  was  passing  through  a  '  town,'  within  the  meaning  of  the  Rail- 
"  ways  Clauses  Consolidation  Act  (8  &  9  Vict.  chap.  20,  sect  11). 
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**  The  judge  merely  told  the  jury  that  the  word  '  town '  was  to  be   Aboumeht. 
"  understood  in  its  ordinary  and  popular  sense.    Held,  a  mis-      k^^ 

*'  direction,  inasmuch  as  the  judge  ought  to  have  given  such  a        !r* 

**  definition  of  the  word  '  town '  as  would  have  enabled  the  jury 
*'  to  decide  the  issue.  *  Town '  in  that  Act  means  a  collection  of 
'^  inhabited  houses  so  near  to  each  other  that  they  may  reason- 
"  ably  be  said  to  be  continuous,  and  the  term  will  include  a  space 
'^  of  open  ground  surrounded  by  continuous  houses." 

Mr.  Baron  Bram/welL — ^Why  did  not  somebody  say,  that 
there  was  no  explanation  given  of  what  a  '^  collection"'  meant, 
and  what  a ''  house  ''  meant,  and  what  "  continuous  "  meant,-  and 
so  on ;  they  are  all  English  words. 

Mr.  SolioUor  General, — This  was  a  decision  of  this  Court,  the 
Court  of  Exchequer. 

Mr.  Ba/ron  BramweLl, — I  am  aware  of  that,  and,  if  I  may 
venture  to  say  so,  it  is  not  entitled  to  any  more  respect  on  that 
account ;  stilly  of  course,  it  is  entitled  to  all  respect ;  but  I  have 
often  thought,  what  is  a  Judge  to  do  in  such  a  case  ?  Here  is  a 
plain  popular  English  word  without  any  peculiar  technical  signi- 
fication. You  are  expected  to  explain  it  to  the  jury.  You 
must  explain  it  by  other  popular  plain  English  words.  Then 
must  you  not  explain  them  ?  So  that  I  do  not  know  where  you 
are  to  stop.  • 

Mr.  Solicitor  General. — ^The  Court  of  Exchequer,  of  which 
Mr.  Baron  Parke  was  a  member  at  that  time,  held  that  a  new 
trial  must  be  granted  because  Mr.  Justice  Wightman  did  not 
explain  in  what  sense  tbe  Legislature  used  the  word  "  town/' 
That  was  the  case :  "  The  learned  Judge  was  certainly  not  bound 
**  (I  am  reading  what  Mr.  Baron  Parke  says)  to  define  the 
**  meaning  of '  town,'  so  as  to  embrace  every  possible  case,  yet  he 
"  ought  to  have  given  a  definition  sufficient  to  enable  the  jury 
"  to  decide  the  present  question,  which  is,  whether  the  railway 
"  can  be  considered  as  passing  through  a  'town'  within  the 
"  meaning  of  the  Act  of  Parliament."  That  is  the  substance  of 
the  decision  of  the  Court  of  Exchequer,  and  a  new  trial  was 
accordingly  granted.  Now,  if  it  were  necessary  or  desirable  to 
explain  what  was  meant  by  "  town  "  in  the  Act  of  the  8th  and 
9th  Victoria,  I  cannot  help  thinking  that  it  is  quite  as  necessary 
to  explain  what  was  meant  by  the  word  "  equipment "  in  the 
Foreign  Enlistment  Act,  which  is  at  least  as  important  a 
statute,  and  at  least  as  ambiguous.  I  have  only  to  say  upon 
that  point,  that  according  to  the  decision  of  this  Court,  if  the 
learned  Lord  Cliief  Baron  had  merely  left  to  the  jury,  in  the 
words  of  this  Act,  Was  there  an  equipping,  and  so  on,  that  would 
not  liave  been  considered  satis&ctory. 

But,  my  Lords,  it  appears  to  me  that  there  were  certainly 
expressions  independently  of  the  point  which  I  have  put,  (upon 
which  there  would  be  a  clear  misdirection  if  we  are  right), 
tending  to  mislead  the  jury.  It  is  not  at  all  unnatural,  and  not 
at  all  improbable,  considering  that  the  Act  had  not  been  con- 
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Aboumekt.    strued  in  this  couniry  before,  and  confddering,  as  your  Lordsbft 

has  observed,  the  number  of  days  which  have  been  required  to 

$th  Day,  elucidate  its  meaning  now, — I  say  it  is  not  unlikely  that  the 
learned  Judge  might,  upon  the  first  trial  of  the  case,  not  have 
quite  understood  its  meaning.  It  is  no  doubt  an  Act  of  peculiar 
difficulty  to  construe.  It  appears  to  me,  my  Lords,  that  the 
summing  up  of  the  learned  Judge  had  a  tendency  to  induce  the 
jury  to  suppose — ^this  I  take  not  from  a  minute  criticism  of  a 
few  passages,  but  from  the  whole — ^that  the  only  question  for 
them  was  the  intent  of  the  builder  or  the  equipper.  Nothing 
is  hinted  in  the  course  of  the  charge  as  to  the  intent  of  any 
foreign  belligerent,  or  the  agent  of  any  foreign  belligerent,  and  I 
cannot  help  thinking  that  although  his  Lordship  may  not  have 
intended  to  lay  down  any  wrong  law  upon  this  point,  still  that 
it  may  have  been  much  misapprehended  by  the  jury.  Supposiug 
that  it  had  not  been  shown  that  Messrs.  Fawoett,  Preston,  and 
Comp«iny,  or  Messrs.  Miller  and  Company,  intended  this  vessel 
for  foreign  service,  supposing  there  had  been  no  evidence  of 
that  at  fidl,  still  if  she  was  ordered  by  Captain  Bulloch,  or  any 
of  the  Confederate  agents  for  the  Confederate  service,  that  was 
enough  to  forfeit  the  vessel.  But  that  view  was  not  presented 
to  the  jury  at  alL  When  we  come  to  the  latter  part  of  the  sum-- 
ming  up,  I  think  you  will  see  that  it  would  point  the  attention 
of  the  jury  only  to  the  intention  of  the  defendant,  that  is  of 
the  equipper.  His  Lordship  says,  "  Gentlemen,  if  you  think  the 
"  object  was  to  equip,  furnish,  fit  out,  or  arm  that  vessel  at 
"  Liverpool,  then  that  is  a  sufficient  matter.  But  if  you  think 
"  the  object  really  was  to  build  a  ship,  in  obedience  to  an  order, 
"  and  in  compliance  with  a  contract,  leaving  it  to  those  who 
"  bought  it  to  make  what  use-  they  thought  fit  of  it,  then  it 
'^  appears  to  me  that  the  Foreign  Enlistment  Act  has  not  been 
**  in  any  degree  broken,"  These  words  "incompliance  with  a 
"  contract,"  and  so  on,  apply  to  the  builder,  but  the  attention  of 
the  jury  is  not  directed  to  this,  that  independently  of  the  builder 
the  vessel  may  be  forfeited  on  account  of  an  order  given  on 
behalf  of  a  foreign  Government. 

I  think  if  we  go  back  to  a  former  part  of  the  summing  up,  it 
will  be  more  clear  that  the  attention  of  the  jury  was  not  directed 
to  this  most  important  distinction  between  the  fitting  out  upon 
speculation  or  in  pursuance  of  an  order,  which  really  is  the  point  of 
the  case,  as  I  have  endeavoured  to  show  before;  for  the  Lord  Chief 
Baron  says  that  the  Attorney  General  did  not  answer  the  question 
which  he  had  put  to  him,  which  was  this,  "  Do  you  mean  to  say 
"  that  a  man  cannot  make  a  vessel  intending  to  sell  it  to  either  of 
*'  the  belligerent  powers  that  requires  to  have  it  V  Then  your 
Lordship  says,  "  You  are  lawyers  enough  to  answer  it  yourselves. 
"  I  think  that  answer  ought  to  be  *  Yes ;  a  man  may  make  a 
"  '  vessel.'  Nay  more,  according  to  the  authority  I  have  just 
'*  read"  (that  was  the  *Santissima  Trinidad,*  to  which  I  have 
referred)  "  according  to  the  authority  I  have  just  read,  he  may 


469 

"  may  make  a  vessel  and  arm  it,  and  then  oiFer  it  for  sale.     So   Abouidswp. 
"  Story  lays  down."    That  is  true,  "  But  I  meant,  gentlemen,      5^^^ 

"  as  I  said  then,  if  I  had  got  an  affirmative  answer  to  that        ^' 

"  question,  to  put  another.  If  any  man  may  build  a  vessel  for 
"  the  purpose  of  offering  it  to  either  of  the  belligerent  powers 
"  who  is  minded  to  have  it,  may  he  not  execute  an  order  for  it  ? 
"  Because  it  seems  to  me  to  follow,  as  a  matter  of  course,  if  I  may 
*'  make  a  vessel  and  then  say  to  the  United  States,  ^  I  have  got 
"  *  a  capital  vessel,  it  can  easily  be  turned  into  a  ship  of  war ;  of 
"  '  course  I  have  not  made  it  a  ship  of  war  at  present ;  will  you 
"  *  buy  it  ?  If  that  is  perfectly  lawful,  surely  it  is  lawful  for  the 
**  United  States  to  say, '  Make  us  a  vessel  of  such  and  such 
"  *  description,  and  when  you  have  made  it  send  it  to  ua'  "  I 
cannot  help  thinking  that  this,  following  immediately  after  the 
ease  of  the  "Santissima  Trinidad,"  may  have  led  the  jury, 
although  the  learned  Lord  Chief  Baron  did  not  intend  it, 
to  suppose  that  if  in  the  case  of  the  "  Santissima  Trinidad," 
the  vessel  had  been  fitted  out  and  armed  in  pursuant  of  a  con- 
tract with  the  belligerent,  instead  of  being  so  fitted  out  merely 
on  speculation  with  the  hope  of  being  sold  to  him,  the  decision 
would  have  been  the  same, — ^whereas  it  would  have  been  the 
reverse.  I  cannot  help  thinking  that  the  jury  would  be  liable  to 
receive  that  impression. 

Lord  Chief  Baron. — ^Do  you  think  that  where  by  possibility 
a  jury  may  have  misunderstood  the  words  of  a  learned  Judge, 
that  is  a  case  for  a  new  trial  ? 

Mr.  Solicitor  Oeneral, — Not  the  mere  possibility,  my  Lord, 
but  the  probability. 

Lord  Chief  Baron. — ^Who  is  to  judge  of  that? 

Mr.  Solicitor  General. — ^The  Court,  of  course,  my  Lord.  I 
made  my  observations  subject  to  the  opinion  of  the  Court. 

Lord  Chief  Baron. — ^AIl  you  said  amounted  to  this,  that  the 
jury  may  have  so  misunderstood  it. 

Mr.  Solicitor  Qeneral. — ^I  should  venture  to  put  it  to  the  Court 
that  there  was  a  tendency  to  mislead  the  jury  in  those  observa- 
tiona  I  cannot  help  thinking  so.  Then  the  Lord  Chief  Baron 
refers  to  the  argument  of  the  late  Attorney  General,  a  very 
cogent  argument;  and  it  would  appear  from  that  that  the 
Attorney  (leneral  had  addressed  himself  to  this  view  of  the 
question.  His  Lordship  says,  "  Now  the  learned  counsel 
"  certainly  addressed  themselves  very  much  to  this  view  of 
*'  the  matter.  It  was  said.  But  if  you  allow  this  you 
"  repeal  the  statute."  Well,  my  Lords,  that  I  should  argue 
myself  certainly,  and  that  it  appears  that  the  then  Attorney 
General  did  argue.  Then  the  Lord  Chief  Baron  says, 
"  Gentlemen,  I  think  nothing  of  the  kind.  What  that 
"  statute  meant  to  provide  for  was,  I  own,  I  think  by  no 
**  means  the  protection  of  the  belligerent  powers.  Z  do  not 
**  think  their  protection  entered  into  the  heads  of  those  who 
''  framed  this  statute."    That  is  so  far  correct    There  can  be 
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,     .      ,    ^         ,.*  „^/  fi^me  tills  steiute  fer  the  xmmedraee 

^-•"""-   ^u'r^e  o?pXS4  bellig««-*?',  bnt  to  preserve  our  aw« 
^--       purpose  ot  P'^T'     f^  ^ey  would  have  said,  You  shall  not 

"  that  no^and  then  explode  in  different  parts  of  the  kingdom, 

''  and   which   would  have  complained    very  heartOy  if    they 

'*  had  said,  You  shall  not  sell  gunpowder ;  you  shall  not  sell 

**  arms,     ^hy,  all  Birmingham  would  have  been  in  arm&     But 

"  the  object  of  this  statute  was  this :   we  will  not  have  our 

*'  ports  in  this  country  subject  to  possibly  hostile  movements^; 

'<  you  shall  not  be  fitting  up  at  one  dock  a  vessel  equipped  and 

*'  ready,  not  being  completely  armed,  but  ready  to  go  to  sea,  and 

*'  at  another  dock  close  by  be  fitting  up  another  vessel,  and 

'^  equipping  it  in  the  same  way,  which  might  come  into  hostile 

*'  communication  immediately,  possibly  before  they  left  the  port" 

Lord  Chief  Baron. —  You  have  been  in  the  habit  of  referring  to 

the  Foreign  Enlistment  Act     With  respect  to  the  first  part  of  it. 

J  may  say  that  I  believe  there  are  plenty  of  instances  where,  in 

a  neutral  state^  some  of  the  inhabitants  have  enlisted  on  one 

side  in  a  war  and  some  on  the  other,  and  have  actually  got  into 

personal  conflict. 

Mr.  Solicitor  Oeneral. — I  do  not  know  of  any  case  of  that  kiud, 
my  Lord,  but  it  may  be  so. 

Lord  Chief  Baron, — I  think  you  will  find,  historically,  that 
there  are  plenty  of  cases  of  that  sort 

Mr.  Solicitor*  General — It  may  be  so,  my  Lord,  but  I  apprehend 
that  that  would  be  an  offence  against  the  common  law. 

io7'ci  Chief  Baron. — However  ridiculous,  trumpery,  or  con- 
temptible an  illustration  may  be,  that  has  nothing  to  do  with 
the  constniction  of  the  Act  If  the  Act  was  intended  to  prevent 
the  neutral  ports  from  being  the  starting  points  of  hostile 
movement,  whether  there  was  a  subordinate  motive,  that  there 
should  not  be  the  North  and  the  South  contendiug  in  our  own 
ports,  is  quite  unimportant  It  does  not  abate  in  the  slightest 
degree  from  the  argument,  though  it  may  be  very  absurd  to  quote 
that  as  an  example ;  at  the  same  time  I  own  I  do  not  think  it 
was  quite  so  absurd  as  the  learned  Attorney  General  seemed  to 
think. 

Mr.  Solicitor  General — I  am  sure,  my  Lord,  I  was  far  from 
taking  this  as  more  than  an  illustration.  I  know  it  was  only  on 
illustration,  and  your  Lordship  was  far  from  saying  that  that  was 
the  only  mischief  intended  to  be  met  by  it 

Lord  Chief  jBaroTi.— That  is  an  illustration  of  one  of  the 
mischiefe  which  might  by  possibility  occur. 

Mr.  Solicitor  General — At  the  same  time  I  cannot  help  thinking 
that  it  led  to  this  view  of  the  object  of  the  Act,  "  We  will  not 
"  have  our  ports  subject  to  possibly  hostile  movements."  But 
I  contend  that  that  was  very  much  narrowing  the  construction 
of  the  Act ;  that  it  was  not  passed  to  prevent  any  incon- 
venience which  we  might  suffer  from  hostile  movements  in,  our 
ports. 
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Lord  Chief  Bcmm. — ^No,  not  hostile  movement  vti  our  ports,   Ajiomnanp. 
hostile  movement  /rom  our  ports.  — " 

Mr,  Solicitor  General, — ^In  my  copy,  my  Lord,  these  are  the      ^ ^J' 

words,  "  We  wiU  not  have  our  ports  in  this  country  subject  to 
"  possibly  hostile  movements,"  and  then  the  kind  of  hostile 
movement  is  indicated  by  what  follows,  which  shows  that  it  was 
within  the  port 

Lord  Chief  Ba/ron, — No,  no ;  really  this  is  more  like  a  critical 
reviewer  going  through  the  summing  up,  than  anything  else. 

Mr.  Solicitor  General, — I  do  not  really  wish,  my  Lord,  to  sub- 
ject your  Lordship's  summing  up  to  any  verbal  criticism. 

Lord  Chief  Baroru — Mr.  Solicitor  General,  I  may  appeal  to 
you,  whether  you  have  ever  heard,  since  you  have  been  a  member 
of  the  profession,  a  short-hand  writer's  note  of  a  summing  up 
-treated  in  the  manner  in  wliich  this  has  been  treated  for  three 
or  four  days. 

Mr.  Baron  Bramwell. — This  note  is  like  an  impleasant  portrait 
in  which  every  little  scratch  on  your  fjice  may  be  seen. 

Lord  Chief  Baron. — And  even  the  unsaven  corner  of  your  chin. 

Mr.  SolicUor  OeneraL — It  was  first  referred  to,  my  Lord,  by  my 
learned  friends  on  the  other  side, — they  made  the  first  use  of  it. 

Lord  Chief  Baron. — But  I  believe  not  in  disparagement  of  it. 

Mr.  Solicitor  Geifieral. — No,  my  Lord. 

Mr.  Baron  Bramwell. — I  have  often  thought  of  the  comparison 
between  the  two  arts  of  photography  and  short-hand  writing  ; 
both  arts  are  wonderfully  clever,  but  it  would  require  the  most 
perfect  countenance,  and  a  wonderful  command  of  language,  if 
the  one  or  the  other  did  not  sometimes  represent  you  as  having 
done  or  said  or  looked  something  that  you  would  rather  not  be 
thought  to  have  done  or  said  or  looked. 

Mr.  Solicitor  General. — No  doubt,  my  Lord,  and  although  the 
sun  is  occasionally  unpleasingly  accurate,  still  he  is  always  accu- 
rate in  one  sense ;  but  we  know  that  the  short-hand  writer  is 
liable  to  mistakes,  and  he  makes  them  sometimes. 

Lord  Chief  Baron, — A&  I  am  the  president  of  the  Photogra- 
phical  Society,  I  am  obliged  to  you  for  that  distinction.  Photo- 
graphy does  nob  make  mistakes ;  shoi*t-hand  writers  do. 

Mr.  Solicitor  General,  —  Photography  gives  an  unpleasant 
version,  but  not  an  absolutely  untruthfid  one ;  yet  it  is  unques- 
tionable that  in  one  sense  it  does  misrepresent  a  man,  for  though 
literally  rendering  some  things,  it  omits  others ;  for  example, 
colour  ;  thus  often  conveying  a  false  impression ;  but  the  short- 
hand writer  sometimes  writes  down  what  is  not  said,  and  some- 
times leaves  out  what  is  said,  his  performance  therefore  scarcely 
resembles  a  photograph. 

Now,  my  Lords,  I  will  pass  from  this  subject ;  as  your  Lordsliip 
tells  me  that  that  is  not  the  meaning  of  the  passage  I  will  say 
no  more  upon  it.  I  wiU  only  observe  further  that  I  cannot  help 
thinking  that  the  jury  very  possibly  may  have  been  under  the 
same  impression,  which  imquestlonably  was  entertained  both  by 
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Abgiwxht.  tlie  present  a«hd  by  the  late  Attorney  General,  as  to  wliat  your 
5thD"         Lordship  said  upon  the  subject  of  furnishing,  equipping,  fitting 

out,  and  arming  all  meaning  the  same  thing,  because  I  venture 

to  remind  your  Lordships  of  this,  that  in  the  course  of  the  speech 
in  reply  of  the  late  Attorney  General  the  Lord  Chief  Baron 
referred  to  Webster  to  confirm  his  view,  and  then  the  Attorney 
General  said,  "  That  is  not  so,"'  and  handed  up  the  case  in  Peters ; 
then  there  followed  a  discussion. 

Lord  Chief  Baron, — Not  quite  so.  There  is  no  doubt  that  if 
you  mean  to  say  that  I  referred  to  Webster  and  he  handed  me 
up  the  case  in  Peters,  it  was  so,  but  it  was  not  thereupon. 

Mr,  Solicitor  Oeneral. — Not  immediately,  my  Lord. 

Xo7'd  Chief  Baron* — Nothing  like  it.  He  expressed  no  dissent 
whatever,  but  he  did  quote  a  case  which  was  inconsistent  with 
that,  upon  which  I  immediately  adopted  the  case  he  cited. 

Mr.  Solicitor  Oeneral, — I  was  going  to  observe,  my  Lord,  upon 
that,  I  must  be  forgiven  for  saying  a  word  upon  it.  The  Attorney 
General  handed  up  the  case  in  the  6th  Peters  in  the  course  of  his 
address. 

Lord  Chief  Baron, — He  did  not  hand  it  up. 

Mr,  Solicitor  Oeneral, — I  think  he  handed  it  up  to  your  Lord- 
ship. 

Lord  Chief  Baron, — No,  you  will  find  what  passed  stated  at 
fiiU  length ;  that  is  a  mistake,  he  did  not  hand  it  up  to  me. 

Mr,  Baron  BrcrniweU, — I  am  sure  that  if  it  were  of  the  least 
use,  I  would  not  ask  you  not  to  address  this  argument  to  us;  but 
let  me  put  this  to  you,  have  you  not  got  enough  for  your  purpose 
when  it  is  agreed  that  if  your  construction  of  the  statute  is  rights 
my  Lord,  to  put  it  in  plain  language,  was  wrong. 

Lord  Chief  Baron, — Yes,  and  that  is  so  ;  if  you  have  got  that 
what  more  do  you  want  ? 

Mr,  Solicitor  Oeneral, — I  was  only  going  to  say  in  addition 
to  that,  my  Lords, 

Mr,  Baron  Bramwell— There  are  two  things,  the  fitting  out 
and  the  intent.  You  see  here  you  have  only  one  of  two  things  to 
establish, — establish  your  proposition,  and  then  you  will  be  right, 
because  it  would  be  then  evident  that  the  direction  was  opposed 
to  your  view. 

Mr.  Solicitor  Oeneral. — We  believe  ourselves  to  be  right,  but 
of  course  we  are  not  infallible,  and  we  may  be  wrong,  and  it  is 
only  upon  that  assumption  that  what  I  am  now  submitting 
would  be  relevant. 

Mr.  Baron  Bramwell — That  is  so  ;  it  may  be  that  you  are 
wrong  in  your  construction  of  the  statute,  and  that  a  warlike 
equipment  is  required. 

Mr.  Solicitor  General, — But  not  an  arming,  and  the  juiy  may 
have  understood  that  an  arming  was  necessary. 

Mr.  Baron  Pigott— Then  you  go  further  and  say,  Still  there 
may  liave  been  an  endeavour  or  an  attempt  to  arm,  do  you  not  ? 
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Mr.  Baron  Bramwell-^Thni,  is  another  point ;  that  would  be    AKomnsKit 
a  verdict  against  evidence  upon  that  supposition.  5thD" 

Mr.  Solidtar  GeneiuL — There  is  no  count  for  endeavouring  to        ' 

arm ;  arm  is  not  mentioned  at  all. 

Mr.  Baron  Pigott. — Endeavour  to  equip  will  answer  the  same 
purpose. 

Mr.  Solicitor  Oenerai. — I  was  going  to  say  that  what  was 
uDiderstood  by  both  the  Attorney  General  and  the  Solicitor 
General,  and  by  the  counsel  for  the  Crown,  may  have  been 
understood  by  the  jury,  and  I  think  your  Lordships  will  see 
that  it  is  not  improbable  that  that  may  have  been  so,  because 
after  the  Lord  Chief  Baron  had  expressed  an  opinion  that  equip- 
ping and  armiug  meant  the  same  thing,  the  Attorney  General 
cited  the  case  of  "  the  United  States  against  Quincy,''  and  it  was 
aft^r  that  case  had  been  cited  that  his  Lordship  stated  that  still 
his  opinion  was 

Lord  Chief  Baron. — What  I  stated,  I  stated  as  my  opinion, 
but  I  told  the  jury  expressly  that  I  did  not  lay  it  down  as  law. 
You  can  take  the  conclusion  from  what  I  stated  to  them,  namely, 
that  though  it  was  quite  right  to  find  that  the  vessel  was  not  sdl 
armed,  yet  if  she  was  fitted,  the  verdict  was  to  be  for  the  Crown. 

Mr.  Solicitor  GeneraL — If  your  Lordship  told  the  jury  ex- 
pressly   

Lord  Chief  Baron.-r-l  did  tell  them  expressly  that  if  they 
should  find  that  the  ship  was  fitted,  though  she  was  not  armed, 
the  verdict  must  be  for  the  Crown. 

Mr.  Baron  Bra/mwell. — I  think,  Mr.  Solicitor  General,  it  is  too 
dear  to  admit  of  a  doubt  that  it  was  so. 

Mr.  Solicitor  General. — Very  well,  my  Lord,  it  appeared  to  me 
that  the  jury  were  under  the  same  impression  that  my  learned 
friends  were  under,  but  if  your  Lordship  says  that  that  was  not 
so  I  will  pass  on  at  once. 

Lord  Chief  Baron. — ^As  Mr.  Fox  said  once  of  a  speech,  A  speech 
is  a  thing  to  be  spoken  not  to  be  read,  and  it  may  in  delivery  be 
very  good  andperfectly  fit  for  the  purpose,  and  yet  it  may  read 
very  badly.  Every  speaker  addresses  himself  to  his  audience, 
watching  the  effect  which  he  has  produced  upon  them,  and 
so  in  summing  up  to  the  jury  you  see  whether  the  jury  under- 
stand you  or  not,  and  go  along  with  you.  If  they  do,  you  do  not 
go  on  as  if  you  were  special  pleading  or  drawing  an  indictment. 
You  see  that  the  jury  understand  what  you  mean  and  you  do 
not  say  that  which  shall  be  omni  exceptione  major,  when  it 
comes  to  be  put  into  writing  and  criticised  as  if  it  were  a  compo- 
sition fi-amed  with  some  aim  in  view.  You  see  whether  the  jury 
understand  what  you  are  about,  and  if  you  think  you  have  made 
them  understand  it,  taking  it  for  granted  that  they  are  not  taking 
an  inattentive  view  of  the  subject,  you  pass  on  the  moment  that 
you  imagine  that  you  have  got  them  to  understand  what  you 
mean. 

Mr  Solidtor  General — That  is  exactly  the  test  which  I  wish 
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Abouhbot.   to  apply  to  the  summing  up.    I  do  not  wish  to  make  any  verbal 

criticism. 

Mr.  Baron  Branvwell — How  could  the  jury  misunderstand 
this,  '^  Armed  she  certainly  was  not,  but  was  there  an  intention 
*'  that  she  should  be  furnished  "  ? 

Mr.  Solicitor  OeneraL — ^You  see,  my  Lord,  that  if  the  Judge 
tells  the  jury,  as  his  Lordship  did  two  or  three  times,  that 
*'  equipping  "  and  '^  arming "  mean  the  same  thing,  and  then 
that  they  may  have  some  different  signification,  without  ex- 
plaining what,  the  jury  do  not  know  what  the  Judge  means. 

Loi*d  Chief  Baron. — They  would  know  perfectly  if  they  had 
the  least  sense  in  the  world  Unless  they  have  an  intention  to 
misunderstand  it,  I  do  not  see  how  they  could  doubt  about  it. 

Mr.  Solicitor  Oeneral. — Certainly,  my  Lord,  there  was  no  in- 
tention to  misimderstand  your  Lordship  on  the  part  either  of 
the  late  or  of  the  present  Attorney  General,  yet  they  did  mis- 
understand it. 

Mr.  Baron  BramweU. — No ;  not  quite  so,  I  understand  that 
what  the  late  Attorney  General  and  the  present  Attorney  General 
understood  was  this,  that  my  Lord  had  said  that  the  equipping, 
furnishing,  and  fitting  out,  must  be  of  a  warlike  character, 
and  therefore  in  a  certain  sense  must  be  in  the  nature  of  an 
armament. 

Mr.  Attorney  OeneraZ. — That  is  what  we  thought,  my  Lord. 

Mr.  Baron  BramweU. — Exactly  ;  my  Lord  says  now,  that  he 
did  say  so,  but  the  learned  Solicitor  Genend  is  trying  to 
make  it  out  that  there  was  a  misdirection  beyond  that,  to  the 
extent  of  saying  that  there  could  be  no  fitting  out,  furnishing,  or 
equipping  unless  the  vessel  was  armed. 

Mr.  Solicitor  OeneraL — ^I  will  pass  from  that,  my  Lords.  The 
then  Solicitor  General  seems  to  have  understood  it  so  at  the  trial, 
for  he  says,  Your  Lordship  has  already  said  that  equipping  and 
arming  are  the  same  thing. 

iord  Chief  Baron. — I  have  already  said  what  it  was  that  the 
Attorney  General  complained  of  at  the  trial,  and  he  did  not 
object  at  the  trial  to  the  supposed  meaning  of  those  words  being 
the  same  ;  it  was  an  afterthought. 

Mr.  Solicitor  General. — Of  course,  my  Lord,  if  your  Lordship 
tells  me  so  I  must  so  take  it. 

Lord  Chief  Baron. — There  is  no  doubt  about  it.  I  have  read 
the  objection  made  at  the  trial,  and  I  have  read  the  objection 
made  three  months  afterwards.  If  that  had  been  made  at  the 
trial  I  would  have  corrected  it  almost  in  a  syllable.  I  stated  my 
opinion  ;  I  did  not  mean  to  lay  it  down  as  the  law. 

Mr.  Attorney  OeneraL — Perhaps  your  Lordships  will  permit 
me  to  say,  with  regard  to  that,  that  what  your  Lordship  says  is 
perfectly  accurate.  What  was  tendered  at  the  trial  with  regard  to 
warlike  armament  was  meant  to  express  the  sense  in  which  we 
understood  your  Lordship  to  explain  the  words,  and  then  when 
we  found  that  your  Lordship  had  not  used  the  expression  it  was 
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tboiiglit  well  to  add  some  other  words  which  your  Lordship  was    Ahoitmeki-. 
considered  to  have  used.  6th7)ay 

Lord  Chief  Baron, — If  the  statement  of  all  the  words  meaning      ** * 

the  same  thing  had  been  dissented  from  in  the  way  it  appears 
now  to  have  been  done,  I  am  surprised  that  it  was  not  made  the 
ground  of  an  objection  at  the  trial 

Mr.  Attorney  General — ^We  thought  it  was  expressed  in  the 
word  "  armament,"  my  Lord. 

Mr.  Solicitor  General — Not  having  been  at  the  trial,  it  is  not 
for  me  to  say  anjrthing  further  upon  the  matter. 

Loi'd  Chief  Baron. — That  was  why  I  would  not  sign  the  bill 
of  exceptions,  because  they  put  in  the  expression  "  warlike  arma- 
"  ment,*  which  I  did  not  mean  to  use  at  aU, 

Mr.  Solicitor  Geneird. — They  understood  your  Lordship  to 
have  meant  it ;  they  certainly  so  understood  it. 

Lord  Chief  Batvn. — ^What  I  said  to  the  late  Attorney  General 
was  this,  "  Put  your  objection  in  the  language  that  occurred  at  the 
"  trial,  and  do  not  put  into  my  mouth  language  which  I  never 
"  used" 

Mr.  Solicitor  General — I  am  sure  that  your  Lordship  wiU 
agree  with  me  that  whatever  the  late  Attorney  General  imputed 
to  your  Lordship  was  what  he  understood. 

Lord  Chief  Baron. — Most  certainly. 

Mr.  Solicitor  General — But  I  accept  your  Lordship's  state- 
ment. 

Lord  Chief  Baron. — I  am  sure  that  I  wish  to  express  myself 
with  the  highest  respect,  and  the  most  perfect  confidence  in  his 
honourable  independence  of  character  and  integrity. 

Mr.  Solicitor  General — Upon  that  point  I  accept  your  Lord- 
ship's statement  that  you  were  misunderstood  by  the  late 
Attorney  General  and  by  my  learned  colleague,  who  is  now 
present,  and  I  will  pass  from  that  subject.  I  have  submitted 
that  the  equipping  of  a  vessel  upon  a  mere  commercial  speculation, 
as  distinguished  from  doing  it  under  an  order,  does  not  appear  to 
me  to  have  been  distinguished  in  this  summing  up,  which  would 
be  an  additional  objection  to  it,  but  having  made  that  observa- 
tion, I  will  pass  on.  I  have  just  one  word  more  to  say  before 
I  leave  this  subject.  Assuming  for  a  moment  it  to  be  the  correct 
view  of  the  statute  that  there  must  be  an  equipment  of  a  warlike 
character  in  the  sense  which  has  been  explained,  still  I  apprehend 
that  there  was  evidence  for  the  jury  of  such  an  equipment,  and 
that  being  so,  it  should  have  been  put  to  the  jury  to  say  whether 
that  equipment  was  or  was  not  of  a  warlike  character.  I  mean 
independently  of  any  intention  to  further  equip, — there  was  evi- 
dence of  there  being  an  equipment  of  a  warlike  character  in  this 
case,  and  that  question  was  not  submitted  to  the  jury,  but  should 
have  been. 

Now  my  Lords,  with  respect  to  the  evidence,  I  do  not  know 
whether  the  Court  require  to  be  satisfied  that  a  new  trial  can  be 
8341.  a  a 
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Aboumehx.    granted  upon  the  ground  of  the  verdict  being  against  evidence 

Lord  Chief  Baron, — I  think  that  the  rule  is  very  clearly  esta- 
blished that  where  the  question  of  supposed  miscarriage  turns 
entirely  upon  matter  of  fact,  there  cannot  be  a  new  trial  in 
an  information  involving  a  forfeiture,  a  qm  tarn  action,  and  a 
fortiori  a  mere  common  indictment.  But  if  the  Judge  has  mis- 
directed the  jury  in  point  of  law,  then  there  may  be  a  new  trial 
So  also  if  the  Court  can  be  satisfied  from  the  circumstances  before 
them,  that  the  jury  must  have  returned  their  verdict  not  under  a 
misapprehension  of  fact,  but  under  a  complete  misapprehension 
of  law,  then  there  may  be  a  new  trial.  That  I  take  to  be  the  rule 
as  estabUshed  by  the  authorities,  comparing  those  which  were 
presented  to  us  by  Mr.  Mellish  and  by  the  Attorney  General  in 
reply. 

Mr.  Solicitor  Oeneral. — My  Lord,  I  quite  subscribe  to  the 
accuracy  of  that  statement  with  respect  to  infoimations  in  per- 
sonam ;  but  I  am  inclined  to  think  (and  I  have  some  authority 
for  so  doing)  that  with  respect  to  informations  in  rem,  the  rule 
is  not  so  curtailed ;  and  there  may  be  some  reason  for  a  difference, 
^inasmuch  as  informations  m  personami  are  in  the  nature  of 
criminal  or  penal  proceedings,  but  in  this  case  it  is  merely  a 
dispute  as  to  property.     The  Crown  says,  "  This  vessel  is  mine." 

Lord  Chief  Baron, — Do  not  leave  out  that  the  Crown  says, 
'*  This  is  mine  because  somebody  has  committed  a  crime,  the 
^'  consequence  of  which  is  that  this  vessel  is  forfeited." 

Mr,  Solicitor  Ge^ieral — That  is  so,  no  doubt,  my  Lord.  I 
ought  to  have  qualified  my  statement  in  that  way  :  *'  This  is 
"  mine  because  somebody  has  committed  a  misdemeanor." 
Then  anybody  may  come  in — ^not  necessarily  the  person  who  is 
charged  with  the  misdemeanor,  but  anybody  whose  attorney 
will  swear  that  he  believes  him  to  be  the  owner,  nothing  more — 
and  he  may  fight  with  the  Crown,  I  was  going  to  say,  over  the 
dead  bodyjof  this  vessel :  he  may  contest  with  the  Crown  the 
right  to  this  vessel  Now  that  is  in  many  respects,  as  it  appears 
to  me,  a  different  proceeding  from  an  information  in  personam, 
and  accordingly  I  find  it  laid  down  with  respect  to  informations 
in  rem,  all  the  other  cases  being  really  informations  inperaoivarOy 
that  the  rule  generally  is  that  a  new  trial  may  be  granted 
without  limitation.  That  is  said  in  Manning's  Exchequer 
Practice,  under  the  head  of  "  information  in  rem, — new  trial" 
"  A  new  trial  will  be  granted  where  the  justice  of  the  case 
*'  requires  it,  altliough  the  verdict  be  for  the  defendant."  That 
is  laid  down  generally ;  it  is  in  the  first  volume  of  Manning's 
Exchequer  Practice,  page  180,  and  Manning  refers  to  a  case  m 
Bunbury,  page  263. 

Loi'd  Chi^  Baron, — Bunbury,  I  think,  is  a  reporter  of  the 
slightest  authority. 

Mr,  Solicitor  Oeneral, — He  is  not  a  reporter  of  high  authority, 
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no  doubt ;  but  this  case  was  quoted  by  Mr.  Mellish,  and  the  only    Abgumekt. 
observation  which  I  have  to  make  upon  it  is,  that  although  it  is        TTT 

stated  to  be  a  qui  tarn  proceeding,  Eobinson  against  Lequesne,        ^J* 

still  upon  examination  it  turns  out  to  be  an  information  vn  rem^ 
and  not  in  personam. 

Lord  Cliief  Baron, — ^That  confirms  the  general  opinion  as  to 
the  slender  authority  of  Bunbury. 

Mr.  Solicitor  Oeneral, — Not  quite  so,  because  I  rather  think 
that  in  the  statute  of  Charles,  upon  which  that  proceeding  is 
founded,  the  informer  is  entitled  to  a  portion  of  the  property 
seized.  This  was  an  "  information  of  seizure ;"  it  is  called  "  of 
**  Jesuit's  bark,  on  the  statute  14th  of  Charles  the  Second, 
"  chapter  11,  section  12/'  I  have  looked  at  that  section,  and 
I  find  that  it  prescribes  no  penalties,  but  only  that  under 
certain  circumstances  goods  shall  be  seized  and  forfeited. 
So  that  this  was  an  information  in  rem,  and  the  report  says 
generally,  "  There  was  a  verdict  for  the  defendant,  and  now  a 
"  motion  was  made  for  a  new  trial ;  but  per  totam  curiam  it 
"  was  denied/'  Then  it  is  said,  **  Nota. — It  seemed  to  be  ad- 
"  mitted,  in  a  case  of  this  nature,  a  new  trial  might  be  granted  if 
**  the  facts  would  have  admitted  of  it,"  and  so  on.  That  really  is 
the  whole  amount  of  authority  which  I  thought  it  necessary  to 
bring  before  your  Lordshipa  I  find  it  stated  generally  in  Man- 
ning's Exchequer  Practice  (and  this  case  is  referred  to),  that  in 
the  case  of  an  information  in  rem  a  new  trial  will  be  granted 
where  the  verdict  is  against  evidence.  But  in  respect  of  infor- 
mations m  personam  the  rule  has  been  qualified,  as  the  Lord 
Chief  Baron  has  very  accurately  laid  down.  My  Lords,  I  do 
not  know  that  your  Lordships  would  be  inclined  to  narrow  the 
power  of  the  Court  to  do  what  they  think  justice.  I  should  be 
disposed  to  think  that  the  Court  would  not  necessarily  consider 
themselves  bound  to  apply  a  rule  which  relates  to  an  information  I 

in  persoruvm  to  another  proceeding,  which  to  some  extent,  at  all  ! 

events,  differs  from  it.     That  is  all  I  have  to  say  upon  that  point.  \ 

My  Lords,  I  now  come  to  the  evidence.     I  submit  to  your  ! 

Lordships  that  if  we  are  right  in    our  construction   of   the  I 

statute,  the  verdict  is  manifestly  against  evidence.  But  even 
if  we  are  wrong,  and  if  there  must  be  not  indeed  an  "arming  " 
but  an  "equipment''  of  a  warlike  character,  still  I  submit 
to  your  Lordships,  and  with  some  confidence,  that  there  was 
evidence  which,  if  unanswered,  made  a  verdict  for  the  Crown 
right  and  proper,  so  that  any  other  verdict  would  be  unsatisfac- 
tory. Now,  let  me  call  your  Lordships'  attention  to  what  the 
evidence  with  respect  to  this  vessel  was  as  to  her  equipment.  I 
will  summarise  it.  I  will  not  go  through  all  the  detail  which  has 
been  gone  through  before.  In  the  first  place,  it  was  shown  that 
she  was  built  as  a  gun-boat ;  that  was  shown  by  an  admission 
firom  one  of  the  parties  concerned  ;  that  she  was  built  as  a  gun- 
boat, and  for  the  Confederate  States.  Then  it  appeared  that  a 
good  deal  of  her  build  and  of  her  equipment  was,  as  it  seems  to 

aa  2 


Sth  Day. 


468 

AHouMBKt.  ixie,  of  a  warlike  character,  in  the  sense  for  which  my  leained 
friends  have  contended.  She  was  built  so  that  she  could  not 
carry  any  cargo ;  she  was  built  so  that  she  could  carry  a  large 
crew ;  and  she  was  furnished,  to  some  extent,  for  the  purpose  of 
canying  a  large  crew,  which  could  not  by  any  possibility  be  a 
mercantile  crew.  Although  she  was  a  small  boat  and  could  cany 
no  cargo,  there  was  a  cooking  apparatus,  among  other  things,  for 
150  or  200  men.  Then,  further,  her  decks  were  made  of  pitched 
pine,  which,  according  to  the  evidence  of  one  of  the  witnesses. 
Black,  is  not  used  for  the  decks  of  merchant  vessels. 

Mr,  Baron  Pigott — Was  the  cooking  apparatus  in  the  vessel  ? 
Mr.  Solicitor  Oeneral. — It  was  in  the  vessel,  as  I  understand. 
I  shall  be  corrected  if  I  am  wrong. 

Mr,  Baron  Pigott — Whose  is  the  evidence  of  that  ? 
Mr,  Solicitor  Oeneral, — I  can  refer  your  Lordship  to  it. 
Mr.  Baron  BramwelL — It  is  at  page  103. 
Mr,  Solicitor  Oeneral, — I  have  it  my  Lord.  "  Let  me  ask 
**  you,  did  you  observe  a  cooking  apparatus  ? — ^Yes,  there  was  a 
'*  cooking  apparatus  in  the  forecastle,  sufficient  for  150  or  200 
"  people.  Was  that  the  kind  of  cooking  apparatus  which  is 
'*  usual  on  board  merchant  vessels  ? — Only  on  board  of  passenger 
*'  vessels ;  merchant  vessels  which  are  passenger  vessels  have 
^*  as  large  and  larger  cooking  apparatus,  or  ships  which  go  on 
"  long  voyages  have  as  large.  But  a  common  merchantman 
**  would  not  have  so  large  an  apparatus  ? — No,  not  a  small  vessel 
*'  like  that."  If  she  was  a  passenger  vessel,  considering  the 
intention,  about  which  there  is  no  doubt,  she  must  have  been 
intended,  for  a  transport,  because  she  was  built  for  the  Confede- 
rate States,  according  to  their  own  admissions. 

Then  the  decks  are  of  pitched  pine.  Now,  I  observe  that  in 
page  62,  Black  is  asked  tliis  question  : — *'  What  are  the  upper 
**  decks  made  of? — Pitched  pine.  Have  you  ever  seen  pitched 
"  pine  used  for  the  decks  of  any  vessel  except  vessels  of  war  ? — 
"  No."  Then  according  to  the  evidence  of  that  witness  there  is 
a  description  of  deck  which  is  used  only  in  vessels  of  war. 

Then,  my  Lords,  it  is  shown  that  there  is  a  scuttle  or  hatch- 
way so  small  as  to  be  totally  unfit  for  merchandise  or  for  the 
stowing  or  the  unstowing  of  merchandise,  but  just  large  enough 
for  a  man  to  go  up  and  down.  Then  there  is  accommodation 
for  a  large  number  of  seamen.  Then  there  are  bulwarks  un- 
usually thick  and  unusually  low.  My  learned  friend  on  cross- 
examination  asked  one  of  the  witnesses,  Mr.  Green,  whether 
these  bulwarks  might  not  be  constructed  for  strength ;  he  said, 
No,  that  they  would  only  weaken  the  vessel.  Their  weight 
would,  if  she  were  intended  for  any  other  purposes  but  war,  be  a 
disadvantage,  but  those  bulwarks  were  applicable  to  the  resist- 
ance of  shot,  and  it  was  not  suggested  that  they  were  applicable 
to  any  other  possible  purpose.  Then  they  were  made  low.  Why  ? 
In  order  that  a  pivot  gun  might  work  over  them.  At  all  events, 
that  was  for  the  jury.    There  was  not  distinct  evidence  of  their 
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being  made  low  only  for  thai  purpose,  but  that  at  all  events  was    AEouMrarr. 
a  question  for  the  jury,  whether  they  were  not  made  low  for     k^T^ 

that  purpose.     But  at  all  events  for  their  thickness  no  reason        ^' 

could  possibly  be  suggested  except  the  resisting  shot. 

Then  the  rudder  was  larger  and  stronger  than  would  be  used 
in  any  merchant  vessel  Then  the  forecastle  was  not  fitted  as  a 
merchant  vessel's  forecastle ; — ^that  is  stated  in  the  evidence  of 
Mr.  Qreen.  Your  Lordships  will  find  that  distinctly ;  it  is  at 
page  103,  "  Did  you  observe  the  forecastle  ? — I  observed  that  it 
*'  was  not  fitted  oa  a  merchant's  forecastle,  but  as  I  have  seen 
"  yachts  and  small  vessels  of  war." 

Then  there  are  stanchions  for  hammocks  and  hammock  net- 
tings, as  I  understand  it  (I  shall  be  corrected  if  I  am  wrong),  to 
be  affixed  to  the  bulwarks  inside.  Wliy  ?  For  the  purpose  of 
stopping  shot.  I  do  not  think  that  any  human  being  can  doubt 
that  that  was  the  objeci 

Mr.  Bamn  ChannelL — One  object. 

Mr.  Solicitor  OenercU. — One  object 

Mr.  Bcmyn  ChannelL — There  are  several  others. 

Mr.  Solicitor*  OeneraL — I  believe  the  effect  of  the  evidence  to 
be  this.  I  will  endeavour  to  cite  it  fairly.  Such  apparatus  is 
never  used,  or  scarcely  ever  used,  in  merchant  vessels;  it  is 
sometimes  used  in  yachta  I  will  come  to  that  part  of  the 
evidence.  At  page  106,  in  the  evidence  of  Mr.  Green,  who  has 
been  speaking  about  this  matter,  the  Queen's  Advocate  says,  "  I 
"  did  not  understand  what  you  said  about  the  hammock  racks 
'*  as  to  their  resisting  shot."  Mr.  Green  says,  "  The  original  fix- 
''  ing  of  hammocks  on  the  hammock  racks  was  to  resist  shot 
'*  from  musketry,  which  they  will  do."  That  is  to  say,  when 
they  were  originally  introduced  ;  that  is  what  he  means ;  and 
it  is  suggested  that  sometimes  they  were  placed  on  board 
yachts  for  the  purpose  of  bringing  the  hammocks  on  deck, 
and  airing  them ;  but  still  nobody  who  applied  his  mind  to 
the  matter  at  all  could  doubt  that  hammocks  were  in  this  vessel  ^ 

for  the  purpose  of  making  the  bulwarks  still  stronger  than  before, 
and  protecting  the  crew  from  shot.  The  crew,  no  doubt^  would 
kneel  down  and  fire  their  rifies  over  the  bulwarks,  and  the  pivot 
gun  would  work  over  the  bulwarks.  I  do  not  think  that  any 
human  being  could  doubt  that  intention. 

Now  it  appears  to  me  that  every  one  of  these  equipments 
which  I  have  spoken  of  was  an  equipment  which  you  can 
scarcely  call  ancipUia  usiis,  but  was  an  equipment  peculiarly 
adapted  for  war,  showing  on  the  face  of  it  that  it  was  in- 
tended for  war;  and  it  is  difficult  to  suggest  what  other  equip- 
ments the  vessel  would  have  had  to  be  complete,  except  a  plate 
for  the  guns  and  the  guns  ;  that  was  all.  Of  course  it  may  be 
assumed  that  the  vessel,  before  she  went  out,  would  have  had 
coaJs,  and  would  have  been  in  a  state  to  take  the  sea.  Nobody 
can  doubt  that  at  all. 

Lord  Chief  Ba/ron, — ^Why  should  you  go  away  from  the 
evidence  of  Captain  Inglefield?    I  observe  what  appears  to  be  a 
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ARGUMENT,    remarkable  omission  of  a  few  words  in  the  printed  copy  ot  the 
-61^        short-hand  writer's  note.     It  is  at  page  58.     The  words  there 

j^'      are,   "Of  what  timber  is  she  built? — Principally  of  teak;  her 

"  upper  works  are  of  other  material ;  the  kind  of  wood  I  cannot 
"  exactly  say ;  but  I  should  call  her  a  strongly  built  vessel ; 
"  certainly  not  intended  for  mercantile  purposes,  but  she  might 
"  be  used  and  is  easily  convertible  into  a  man-of-war."  My  note 
is  this,  "  She  is  principally  teak  ;  strongly  built ;  certainly  not 
"  intended  for  merchandise ;  might  be  used  as  a  yacht." 

Mr,  Attorney  General — Your  Lordship's  remark  is  quite  just ; 
the  words  "  as  a  yacht "  do  not  appear  here. 

The  Queen* 8  Advocate. — If  your  Lordship  looks  at  the  top  of 
page  59  you  will  see  that  it  is  almost  implied  that  that  must 
have  been  said.  Your  Lordship  is  there  reported  to  have  used 
the  words,  "  He  said  that  she  might  be  used  as  a  yacht." 

Mr.  Solicitor  Oeneral.—  So  that  we  may  take  it  that  Captain 
Inglefield  entirely  negatives  the  notion  of  her  being  adapted  in 
any  way  for  a  mercantile  purpose  ;  but  he  says  that  she  might 
be  used  as  a  yacht.  That  would  narrow  her  use  very  much,  but 
still,  I  have  been  referring  to  that  part  of  her  structure,  and  her 
furnishing  and  fittings,  which  appeared  to  me  to  be  scarcely 
ancipitis  usus^  but  that  their  appearance  would  induce  almost 
anybody  to  suppose  that  they  were  more  probably,  at  all  events, 
intended  for  war  than  for  peace.  But  then  there  were  other 
equipments  which,  according  to  the  view  which  we  take,  it  is  not 
immaterial  to  mention.  I  may  state  that  there  was  a  screw 
propeller  by  way  of  motive  power,  which  would  be  equivalent  to 
the  sails  of  a  sailing  ship,  and  there  were  the  n:msts  and  the 
ropes,  and  all  the  tackle,  and  so  on. 

My  Lords,  that  is  the  substance  of  the  evidence.  I  do  not 
wish  to  fatigue  your  Lordships  by  going  more  into  detail  Now 
I  submit  that  if  that  evidence  was  unanswered,  coupled  with 
very  clear  evidence  of  intention,  about  which  I  should  think 
there  would  no  dispute, — that  was  a  case  in  which  the  jury  ought 
to  have  found  a  verdict  for  the  Crown,  assuming  always  that  they 
believed  the  evidence  of  the  witnesses ;  and  I  think  you  Lord- 
ships would  say,  that  in  the  absence  of  witnesses  called  on  the 
other  side,  there  was  no  reason  whatever  for  the  jury  not 
believing  these  witnesses.  This  part  of  the  case  depends  chiefly 
on  the  evidence  of  Mr.  Green,  a  highly  respectable  man,  Captain 
Inglefield,  and  Mr.  Black,  as  to  the  equipment  and  so  on.  As  to 
the  intent,  that  was  proved  by  Mr.  Da  Costa,  who  depased  to 
what  was  said  by  Mr.  Miller,  and  beyond  all  doubt  Mr.  Miller 
could  have  been  called. 

Lord  Chief  Baron, — There  is  some  doubt  whether  that  evidence 
was  properly  received. 

Mr,  Solicitor  General — It  is  upon  the  notes,  and  we  must 
deal  with  it  as  a  part  of  the  evidence. 

Lord  Cliief  Baron, — I  know  that.     I  said  that  I  tliought  I 
should  imperil  the  case  of  the  Crown  by  refusing  to  adifiit  ii 
Mr.  Solicitor  General — My  Lord,   I  do   not  desire   now  to 
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embark  in  that  argument, — ^it  is  not  necessary  for  my  purpose.    Ahqument. 
If  it  were,  I  should  maintain  that  your  Lordship  was  perfectly      5<hDay. 
right  in  receiving  that  evidence.     However,  I  will  not  discuss 
that  question. 

My  Lords,  I  therefore  submit  that  first,  according  to  our  view, 
assuming  that  equipments  ancipitu  usua  may  be  explained  by 
the  intent,  there  was  manifestly  an  equipment,  and  manifestly 
an  equipment  with  intent  that  this  vessel  should  be  used  in  the 
service  of  the  Confederate  States  \  and  that  the  verdict  in  that 
view,  at  all  events,  is  directly  contrary  to  the  evidence.  Even 
assuming  that  not  to  be  so,  I  apprehend  that  there  was  evidence 
of  equipments  of  a  warlike  character  in  the  sense  which  has  been 
defined,  and  that  the  jury  ought  to  have  found  for  the  Crown 
in  the  absence  of  any  evidence  to  contradict  or  explain  it.  Upon 
the  whole,  therefore,  I  submit  to  your  Lordships  that  this  case 
has  not  been  satisfactoiily  tried.  It  is  no  doubt  the  first  occasion 
upon  which  a  statute  of  very  great  importance  and  of  very  great 
difficulty  in  its  construction  has  been  presented  to  a  jury,  and 
it  is  not  unlikely  that  there  should  have  been  some  misapprehen- 
sion and  some  miscarriage.  For  these  reasons  I  submit  to  your 
Lordships,  that  it  concerns  not  only  the  Crown  but  the  whole 
country,  whose  interests  are  identical  with  those  of  the  Crown, 
that  a  new  trial  should  be  granted,  whereby  the  law  may  be 
settled  and  vindicated. 

Ixyi^d  Chief  Baron  (to  the  Queen's  Advocate), — We  rise  at  three 
o'clock  on  Saturday,  but  we  will  sit  till  four  o'clock  if  there  is 
anyprobabiUty  that  the  case  will  be  finished  by  that  time. 

The  Queen's  AdvoccUe. — I  am  afraid,  my  Lord,  that  that  would 
not  be  possible. 

[Their  Lordships  consulted  together, "l 

Lord  Chief  Baron, — We  will  go  on  with  this  case  oh  Monday 
at  11  o'clock. 
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ARGUMENT— eon«intierf. 


SECTH  DAT,— Monday,  28rd  November  1863. 


Argdmbnt.        Tlie  Qween'a  Advocate, — My  Lords,  I  am  afraid  that  I  rauBt 
etiTDfty      ^^  ^^^  ^  great  measure  of  your  indulgence,  for  unfortunately  my 

voice  has  departed  from  me  since  I  was  here  on  Saturday,  but  I 

hope  that  your  Lordships  will  have  the  kindness  to  bear  with 
the  sort  of  croak  with  which  I  am  compelled  to  address  you,  in 
order  that  I  may  get  through  my  argument. 

My  Lords,  the  discussion  of  this  question  has  now  occupied  the 
time  of  your  Lordships  and  the  public  for  many  days,  but  I  do  not 
think  that  any  person  competent  to  form  a  judgment  upon  the 
gravity  of  the  question  submitted  to  your  Lordships'  decision, 
and  upon  the  possibly  momentous  result  of  that  decision,  will  be 
of  opinion  that  the  length  of  time  has  been  disproportioned  to  the 
importance  of  the  subject.  My  Lords,  it  is  quite  true  that  these 
important  results  depend  upon  the  construction  of  an  English 
statute ;  and,  my  Lords,  what  has  been  often  urged  during  the 
course  of  this  discussion  is  equally  true,  namely,  that  this 
statute  is  now^  perhaps  with  one  exception,  attempted  to  be  put 
in  force  for  the  first  time  in  this  country.  At  all  events,  it  is 
for  the  ftrst  time  carefully  and  deliberately  submitted  to  the 
decision  of  a  court  of  justice.  And,  my  Lords,  perhaps  upon  tliat 
observation  there  naturally  occurs  the  reflection,  first,  that  the 
very  circumstance  of  its  now  being  so  submitted  for  the  first  time 
would  make  it  incumbent  upon  the  Judge  to  be  especially  clear 
and  distinct  in  the  directions  which  he  gave  to  the  jury,  and  it 
also  (if  I  may  be  permitted  to  say  so)  would  furnish  an  excuse 
which  every  candid  mind  would  admit  for  any  possible  mis- 
direction or  misconception  of  that  statute,  and  of  which  the 
most  accomplished  Judge  in  this  kingdom  would  not  disdain  to 
avail  himself. 

My  Lords,  although  your  Lordships  are  perfectly  familiar 
with  the  rules  which  govern  the  construction  of  statutes,  I  will 
take  the  liberty  of  referring  your  Lordships  to  the  expressions  of 
my  Lord  Chief  Justice  Tindal  in  the  case  of  the  Sussex  Peerage, 
which  is  in  11th  Clark  and  Finnelly,  page  143.  I  think,  my 
Lords,  that  nowhere  is  there  found  laid  down  with  greater 
precision  and  accuracy  the  rule  which  ought  to  govern  the  con- 
struction of  an  English  statute. 
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Lord  Chief  Baron, — Whfvt  was  the  statute  then  in  question?      Arqumbnt. 

The  Queen's  Advocate. — It  was  the  Royal  Marriage  Act,  my        — " 

Lord.      His  Lordship  says,  "My  Lords,  the  only  rule  for  the      ^^ ^J' 

"  construction  of  Acts  of  Parliament  is  that  they  should  be 
"  construed  according  to  the  intent  of  the  Parliament  which 
*'  passed  the  Act.  K  the  words  of  the  statute  are  in  themselves 
^'  precise  and  unambiguous,  then  no  more  can  be  necessary  than 
"  to  expound  those  words  in  their  natural  and  ordinary  sense. 
"  The  words  themselves  alone  do  in  such  case  best  declare  the 
"  intention  of  the  law-giver.  But  if  any  doubt  arises  fi-om  the 
"  terms  employed  by  the  Legislature,  it  has  always  been  held  a 
^  safe  mean  of  collecting  the  intention  to  call  in  aid  the  ground 
."  and  cause  of  making  the  statute,  and  to  have  recouree  to  the 
"  preamble,  which,  according  to  Chief  Justice  Dyer,  is  a  key 
"  to  open  the  minds  of  the  makers  of  the  Act,  and  the  mischiefs 
"  whicli  they  intended  to  redress/' 

My  Lords,  I  derive  another  proposition  of  law,  (familiar,  I 
dare  say,  also  to  your  Lordships,  but  which,  rather  for  my  own 
guidance,  I  wish  to  mention  at  this  time,)  as  it  appears  to  me 
applicable  to  the  construction  of  this  particular  statute,  from 
Bacon's  Abridgment,  title  *'  Statute,"  the  second  part  of  the 
'*  Rules  to  be  observed  in  the  construction  of  a  statute  \'  it  is  in 
volume  7. 

Lord  Chief  Baron. — In  Bacon's  Abridgment,  title  "  Statute," 
there  is  a  particular  rule  given  for  the  construction  of  penal 
statutes,  and  the  rule  which  you  have  been  laying  down  and  the 
rule  which  the  Attorney  General  insisted  upon  with  reference  to 
advancing  the  remedy  to  meet  the  mischief  does  not  at  all  apply, 
and  never  has  been  applied  in  this  country,  to  the  case  of  a 
statute  creating  a  crime. 

The  Queen's  Advocate, — With  permission,  my  Lord,  I  was 
about  to  come  to  that  in  a  moment. 

Mr,  Baron  BramwelL—'Mx.  Justice  Crompton  says  that  he 
never  knew  a  golden  rule  which  was  worth  anything  at  all. 

The  QueerCa  Advocate, — My  Lord,  I  am  sorry  for  that,  because 
it  would  seem  that  there  could  never  be  any  science  of  the  law 
at  all. 

Mr.  Baron  Brcm/well — Nay,  I  beg  your  pardon,  that  is  a  very 
different  thing.  Tliat  is  not  the  only  case  in  which  there  is  good 
sense  in  what  Mr.  Justice  Crompton  has  said ;  but  I  think  it  Ls 
impossible  to  do  more  than  to  say  that  you  must  bring  an  honest 
mind  to  the  interpretation  of  the  statute. 

The  Queen's  Advocate, — Yes,  my  Lord,  but  there  are  certain 
rules  which  have  been  acted  upon  in  these  cases.  The  words 
in  Bacon's  Abridgment  which  I  was  about  to  read  are  the 
following :  *'  A  statute  ought,  upon  the  whole,  to  be  so  con- 
"  strued  that  if  it  can  be  prevented  no  clause,  sentence,  or  word 
'*  shall  be  superfluous,  void,  or  insignificant."  Now  I  shall 
take  the  liberty  of  drawing  your  Lordships'  attention  to  the 
special  application  of  that  rule,  if  it  be  a  good  rule,  to  this 
statute.     And  your  Lordships  will  find,  when  we  come  to  con- 
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Aroujiewt.  sider  the  words  "  equip,  furnish,  fit  out,  or  arm/*  that  if  this  be  a 
rZT  sound  canon  of  construction,  it  will  have  a  great  bearing  upon 
^ j^'      the  exposition  of  that  part  of  the  statute. 

Lonl  Chief  Baron. — Then  it  is  very  remarkable  that  the 
Attorney  General  at  the  trial  did  not  address  either  to  me  or 
to  the  jury  one  syllable  as  to  any  distinction  between  those 
terms.  The  prosecution  on  the  part  of  the  Crown  is  apparently 
upon  the  footing,  that  although  there  may  be  a  distinction,  it  is 
not  worth  telling  the  Judge  or  the  jury  what  it  is^  That  is  a 
fact. 

The  Queen's  Advoca;te.-^l  am  sure  that  your  Lordship  would 
not  require  me  or  expect  me  to  enter  into  any  discussion  of  the 
discretion  which  the  late  Attorney  General  exercised  upon  that 
occasion.  I  must  leave  that  to  your  Lordship's  own  opinion* 
I  can  only  say  this,  and  I  am  bound  to  say  so  humbly 

Lot'd  Chief  Baron. — I  take  it  for  gi-anted  that  the  case  was 
conducted  on  the  part  of  the  Crown  after  full  consultation  with 
the  present  Attorney  General,  then  the  Solicitor  General,  who 
was  in  Court  the  whole  time ;  and  from  the  beginning  to  the 
end  of  the  case  the  Attorney  General  never  intimated  the 
slightest  difference  between  "  equip,"  and  "  furnish,"  and  "  fit  out" 
He  said  not  one  word  about  it.  If,  therefore,  that  is  to  affect 
the  construction  of  the  statute,  it  is  now  presented  to  us  for  the 
first  time,  at  least  in  this  argument. 

The  Queen's  Advocate. — My  Lord,  the  question  of  the  late 
Attorney  General's  mode  of  conducting  the  case  has  been  often 
discussed  during  this  debate,  and  I  should  be  very  loth  to  enter 
into  it  again ;  but  I  think  I  am  bound  to  say  that  really  our 
opinion  was  that  he  did  conduct  the  case  with  very  great  ability 
and  perspicuity.  I  am  sure  that  yom*  Lordships  will  be  of  opinon 
that  there  is  no  reason  why  I  shoidd  not  address  my  argument, 
even  if  your  Lordships  were  to  hear  it  for  the  first  time,  if  it  be 
worth  hearing  at  all,  and  why  I  should  not  submit  it  to  your 
Lordships'  attention.  My  Lords,  I  therefore  say  that  the  particular 
passage  which  I  have  read  as  to  each  word  having  its  meaning, 
and  as  to  there  being  a  canon  of  construction  which  forbids  you 
to  argue  that  the  Legislature  dealt  in  a  superfluous  expression 
unless  you  are  compelled  to  do  so,  haa  a  great  bearing  upon  the 
construction  of  this  Act. 

Then  the  Lord  Chief  Baron  reminds  me,  as  has  been  often  said 
during  the  course  of  this  discussion,  that  this  is  a  penal  statute, 
and  therefore  his  Lordship  seems  to  think  that  neither  the  autho- 
rity cited  by  the  Attorney  General  nor  that  cited  bv  myself  has 
a  bearing  when  the  peculiarity  of  the  statute  is  considered.  Now 
I  beg  to  draw  your  Lordships'  attention  to  the  opinion  expressed 
upon  this  point  by  a  most  eminent  Judge,  not  indeed  a  Judge 
of  this  country,  but  by  a  Judge  whose  opinion  nobody  need  be 
ashamed  of  following,  I  mean  the  opinion  of  Chief  Justice 
Marshall,  in  the  United  States,  and  I  quote  from  the  fifth  volume 
of  Wheaton,  page  96.  The  case  is  that  of  The  United  States 
against  Wittbei'ge,  and  he  is  there  doUdtruittg  a  criminal  statute, 
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with  which  I  need  not  trouble  your  Lordships.     He  is  citing  a   AKatmfiim 

statute  respecting  manslaughter  upon  the  high  seas,  and  he  says,        

'*  The  rule  that  penal  laws  are  to  be  construed  strictly  is,  perhaps,      ^*^^^* 

''  not  much  less  old  than  construction  itself.    It  is  founded  on 

"  the  tenderness  of  the  law  for  the  rights  of  individuals,  and  on 

"  the  plain  principle  that  the  power  of  punishment  is  vested  in 

"  the  legislative  and  not  in  the  judicial  department.     It  is  the 

"  legislature,  not  the  Court,  which  is  to  define  a  crime  and  to 

"  ordain  its  punishment/'    Then  there  follow  these  words,  "  It 

"  is  said  that,  notwithstanding  this  rule,  the  intention  of  the  law- 

"  maker  must  govern  the  construction  of  penal  as  well  as  of 

"  other  statutes.     This  is  true,  but  this  is  not  a  new  independent 

"  rule  which  subverts  the  old  ;  it  is  a  modification  of  the  ancient 

*'  maxim,  and  it  amounts  to  this,  that  though  penal  laws  are  to 

*'  be  construed  strictly,  they  are  not  to  be  construed  so  strictly 

"  as  to  defeat  the  obvious  intention  of  the  Legislature.  The  maxim 

"  is  not  to  be  so  applied  as  to  narrow  the  words  of  the  sta- 

*'  tute  to  the  exclusion  of  cases' which  those  words  in  their  ordi- 

"  nary  acceptation,  or  in  that  sense  in  which  the  Legislature  has 

*'  obviously  used  them,  would  comprehend/'     Now,  my  Lords, 

by  that  canon  of  construction   I  should  be  quite  willing  that 

this  case  should  be  tried. 

ifr.  Baron  Bramivell, — It  seems  to  me,  with  great  respect, 
that  that  is  very  little  more  than  saying  that  you  are  not  to  mis- 
construe the  laws. 

The  Queens  Advocate. — I  suppose,  my  Lord,  that  every  canon 
of  constiniction  would  ultimately  resolve  itself  into  that. 

Mr,  Baroii  BrarmvelL —It  seems  to  me  scarcely  to  be  in  words 
more  than  an  elaborate  statement  that  you  are  not  to  misconstrue 
them  because  they  are  penal  laws. 

The  Qtceen's  Advocate, — That  you  are  not  to  narrow  the  mean- 
ing out  of  a  mistaken  tenderness  to  the  individual,  so  as  to  defeat 
the  public  policy  of  the  Act. 

My  Lords,  with  respect  to  the  application  of  the  rule  to  this 
particular  statute  I  have  one  other  authority.  I  will  ask  your 
Lordships  to  allow  me  to  read  a  passage  from  Mr.  Justice  Story's 
judgment  in  the  case  of  the  "  Gran  Para,"  which  will  be  foimd  in 
5th  Curtis's  Reports,  at  page  304.  I  need  not  trouble  your  Lord- 
ships with  the  whole  of  the  case,  as  I  am  only  reading  it  for  the 
maxim  which  it  contains.  He  says,  speaking  of  the  "  Irresistible," 
sailing  out  of  the  port  of  Baltimore,  "She  was  not  commissioned  as 
"  a  privateer,  nor  did  she  attempt  to  act  as  one  until  she  reached 
"  the  river  La  Plata,  when  a  commission  was  obtained,  and  the 
"  crew  re-enlisted.  This  Court  has  never  decided  that  the  oflfence 
"  adheres  to  the  vessel  whatever  changes  may  have  taken  place, 
"  and  cannot  be  deposited  at  the  termination  of  the  cruize  in 
"  preparing  for  which  it  was  committed  ;  and  as  the  *  Irresistible ' 
"^  made  no  prize  on  her  passage  from  Baltimore  to  the  river  La 
"  Plata,  it  is  contended  that  her  ofience  was  deposited  there,  and 
"  that  the  Court  cannot  connect  her  subsequent  cruize  with  the 
*'  transactions  of  Baltimore,'*    Now  upon  this  it  appears  to  me 
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Aroumbwt.    that  Mr.  Justice  Story's  words  are  well  worthy  of  attention.  '*  If 

"  this  were  to  be  admitted  in  such  a  case  as  this,  the  laws  for  the 

cth  Day.  „  preservation  of  our  neutrality  would  be  completely  eluded,  so 
"  far  as  their  enforcement  depends  on  the  restitution  of  prizes 
"  made  in  violation  of  them  ;  vessels  completely  fitted  in  our 
'*  ports  for  military  operations  need  only  sail  to  a  belligerent  port, 
"  and  there,  after  obtaining  a  commission,  go  through  the  cere* 
"  mony  of  discharging  and  re-enlisting  their  crew  to  become  per- 
"  fectly  legitimate  cruizers,  purified  from  every  taint  contracted 
''  at  the  place  where  all  their  real  force  and  capacity  for  annoy- 
"  ance  was  acquired/'  Then  follow  these  words,  "This  would  in- 
"  deed  be  a  fraudulent  neutrality,  disgraceful  to  our  own  Govern- 
"  ment,  and  of  which  no  nation  would  be  the  dupe." 

Tlien  my  Lords,  the  question  immediately  arises,  what  was 
the  real  object  of  this  statute  ?  and  your  Lordships  cannot  have 
failed  to  observe  the  very  different  objects  which,  during  the 
course  of  the  speeches  addressed  to  your  Lordships,  have  been  as- 
signed for  this  statute.  Now,  my  Lords,  it  is  perhaps  worthy  of 
observation,  that  in  the  original  speech  wliich  my  learned  friend 
Sir  Hugh  Cairns  made  in  this  case,  not  indeed  directly  addressed 
to  the  jury,  but  addressed  to  the  Judge  in  the  presence  of  the 
jury,  he  expressed  himself  in  the  following  language ;  this  is  at 
page  142  of  the  book ;  this  was  stated  to  my  Lord  before  be 
turned  round  to  address  the  jury  ;  it  is  about  12  or  14  lines  down 
the  page :  **  The  equipment  is  supposed  to  be  with  the  intent  that 
'*  '  the  ship  or  vessel  should  be  employed  in  the  service  of  a  foreign 
"  '  state '  '  as  a  transport  or  store  ship,'  and  in  order  to  make  up  the 
"  idea  indicated  in  those  words  your  Lordship  will  observe  that  the 
"  vessel  must  be  employed  by  a  '  foreign  state,'  and  the  purpose  for 
"  which  the  foreign  state  is  to  employ  her  is  *  as  a  transport  or  store 
"  'ship;'  and  the  latter  words  showing  for  what  purposes,  against 
"  any  other  prince  or  foreign  state.  But  then,  having  got  to  the 
"  end  of  the  clause  which  spoke  of  the  '  transport  or  store  ship/ 
"  we  commence  with  a  new  clause  in  the  alternative,  'or  with 
'•  '  intent  te  cruize  or  commit  hostilities  against  any  prince.'  The 
"  question  is,  te  what  is  that  last  clause,  *  or  with  intent  to  cruize 
"  *  or  commit  hostilities '  to  be  referred  ?  I  apprehend,  on  every 
"  principle  of  construction,  that  clause  must  be  referred  and 
"  earned  back  to  the  words  *  ship  or  vessel,'  and  must  be  read  as 
"  an  alternative  to  the  other  clause,  which  likewise  begins  with 
*'  the  words  '  with  intent'  So  that,  as  your  Lordship  will  see, 
"  there  is  an  alternative  supposed  by  the  Act  of  Parliament^ 
"  equipping  and  arming  any  ship  or  vessel  with  either  of  two 
''  intents,  and  we  must  accurately  discriminate  what  those  two 
'^  alternative  intents  are.  The  one  of  the  two  alternative  intents 
"  is  the  one  I  have  already  read  and  spoken  of,  that  the  ship 
"  should  be  employed  in  the  service  of  a  foreign  state  as  a  trans- 
"  port  or  store  ship ;  the  other  alternative  intended  is,"  (I  pray 
your  Lordships'  attention  to  these  words),  "that  she  should 
'*  be  equipped  with  intent  to  cruize  or  commit  hostilities ;  and 
"  the  whole    is    over-ridden  by  the  introductory  words,  that 
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*'  there  is  to  be    some  person,  the  words  are,  'if  any  person,'    Argument. 
"  within  Her  Majesty's  dominions   who    is   supposed   to   equip      a^^ 

'*  and   arm   a   ship  or  vessel  with  one  or  other  of  these  two        ^' 

"  intents.  You  must  have  a  person ;  you  must  have  him 
"  within  Her  Majesty's  dominions ;  you  must  have  him  equip- 
'*  ping,  furnishing,  fitting  out,  or  arming  (whatever  that  may 
"  mean  we  will  consider  afterwards)  a  ship  or  vessel,  and  you 
**  must  have  him  doing  so  with  one  of  two  intentions."  Then 
'-  follow  these  words,  "  The  other  is  the  alternative  intention, 
*'  that  she  shall  cruize  and  commit  hostilities,  with  no  reference 
"  there  to  whether  she  is  or  is  not  to  be  employed  in  foreign 
'*  service." 

Lord  Chief  Baron, — I  think  you  need  hardly  press  the  ques- 
tion at  all.  I  believe  that  we  were  all  satisfied  that  the  cor- 
rection of  this  part  of  Sir  Hugh  Cairns'  address  by  the  learned 
Attorney  General  was  quite  right,  and  that  this  clearly  does  not 
require  any  comment  at  all. 

Mr.  Baron  BramwelL — That  would  be  a  prohibition  of  piracy 
simply,  would  it  not  ? 

The  Queen's  Advocate. — Yes,  my  Lord. 

Mr,  Baron  Bra/mwell. — For  ships  to  cruize  not  in  the  service 
of  any  state  would  be  piracy,  would  it  not  ? 

The  Qubeen^s  Advocaie. — ^Yes,  my  Lord,  and  therefore  I  was 
contending  that  this  construction  of  the  Act  was  manifestly 
an  incorrect  construction.  My  Lords,  the  use  which  I  was  about 
to  make  of  the  citation  was  this,  that  this  was  an  argument,  so 
to  speak,  addressed  to  his  Lordship  in  the  presence  of  the  jury, 
who  shortly  afterwards  decided  the  case ;  and  I  must  take  the 
liberty  of  saying  that  I  very  greatly  doubt  whether  the  jury 
were  fully  convinced  that  this  argument  had  nothing  whatever 
to  do  with  the  case,  which  now  appears  to  be  admitted  to  be  the 
fact.  I  very  much  doubt  whether  the  jury's  minds  were  entirely 
free  fix)m  the  notion  tliat  possibly  this  Act  was  directed  against 
privateering. 

Lord  Chief  Baron. — I  rather  think  you  will  find  that  the 
learned  Attorney  General  who  had  an  opportunity  of  addressing 
the  jury,  and  of  removing  all  error  from  their  minds,  thought  it 
hardly  worth  while  to  notice  this  fact. 

TTie  Queen's  AdvoccUe. — That  may  certainly  be  the  ease,  my 
Lord  ;  but,  as  a  matter  of  fact,  I  was  mentioning  that  this  par- 
ticular construction  was  put  upon  the  Act  at  that  time  (what 
effect  it  might  have  had  upon  the  jury  I  do  not  know),  and  I  was 
dealing  with  the  fact  for  two  piuT)ose8  ;  first,  to  mention  to  your 
Lordships  that  fact ;  and  secondly,  to  show  the  difficulties  which 
those  who  contend  for  the  claimants  in  this  case  have  been  put 
to  during  the  course  of  the  ai'gument  in  order  to,  what  I  must 
call,  after  all  that  has  been  said,  evade  the  plain  meaning  and 
words  of  the  statute. 

Mr.  Karslake. — Might  I  call  your  Lordships'  attention  to  this 
fact  ?  At  page  211  of  the  small  book,  when  the  learned  Attorney 
General  was  commenting  upon  that  construction  which  had  been 
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Abgumbht,    put  by  my  learned  friend  Sir  Hugh  CaimSi  the  Lord  Chief  Baron 

•        said  that  he  did  not  agree  with  that  expression,  and  there  was 

etb^y.      gjj  gj^j  Qf  ^i^g^j.  argument — "  In  that  I  own  I  do  not  agree/' 

Lord  Chief  Baron. — I  wish  that  you  would  use  the  same 
edition  as  we  have.  You  say  that  it  is  at  page  211 ;  what  is 
it  that  you  are  referring  to  ? 

Mr,  Karalake. — I  was  mentioning,  my  Lord,  that  when  the 
learned  Attorney  General  was  repljdng  and  commenting  upon 
the  construction  which  Sir  Hugh  Cairns  put^  your  Lordship  said 
that  you  did  not  agree  in  that  construction,  and  there  was  an  end 
of  the  argument  upon  that  matter. 

Mr,  Kemplay. — It  is  at  page  201  of  the  large  book. 

The  QtieerCa  Advocate, —  My  Lord,  I  have  no  doubt  that  that 
is  so. 

Mr,  Baron  Bramwell, — Will  you  allow  me  to  cite  a  book  by 
an  author  who,  I  regret  to  say,  is  no  longer  living,  I  mean  Mr. 
Sedgwick,  an  American  writer  on  statutory  and  constitutional 
law.  He  there  makes  this  remark  with  respect  to  penal  statutes  : 
"  But  the  rule  that  statutes  of  this  class  are  to  be  construed 
^*  strictly  is  far  from  being  a  rigid  or  unbending  one,  or  rather 
''  it  has  been  in  modem  times  so  modified  or  explained  away  as 
''  to  mean  little  more  than  that  penal  provisions,  like  all  othei's, 
"  are  to  be  fairly  construed  according  to  the  legislative  meaning 
''  expressed  in  the  enactment,  the  Courts  refusing  on  the  one 
'^  hand  to  extend  the  punishment  to  cases  not  clearly  embraced 
"  in  them,  and  on  the  other  hand  equally  refusing,  by  any  forced 
"  and  nice  construction,  to  exonerate  parties  clearly  within  their 
''  scope.'"  That  is  at  page  326.  He  cites  a  great  number  of 
authorities  for  that  statement.  This  is  the  author  of  the  book 
upon  Damages. 

The  Qiieen^e  Advocale,^T\xdA  would  appear  to  me  to  be  excel- 
lent sense. 

Mr,  Bonbon  Bramvwell, — It  is  excellent  sense,  as  anything  I  am 
sure  from  Mr.  Sedgwick  would  he, 

Mr,  Attorney  Oenercd, — My  Lord,  I  may  be  permitted  to  say 
that  it  has  always  seemed  to  me  that  the  meaning  of  the  old  rule 
(supposed  to  make  a  distinction)  was  this :  In  ancient  times 
wonderfrd  liberties  were  taken  to  strain  statutes  so  as  to  indude 
matters  plainly  not  within  their  words ;  it  was  said  that  those 
liberties  were  not  to  be  taken  with  penal  statutes.  We  now  do 
not  take  them  with  any  statutes. 

Mr.  Baron  Bramwell  {to  the  Queen*8  Advocate), — That  which 
I  have  read  is  your  proposition  ? 

The  Quem^'s  Advocate. — Yes,  my  Lord,  and  it  agi-eea  very 
much  with  the  passage  which  I  read  from  Wheaton. 

Mr.  BoATon  57'cswrj^6W.— Entirely,  1  should  say. 

%he  Queen's  Advocate, — I  am  much  obliged  to  youy  Lordship. 

Mr,  Baron  BramixveU, — I  cited  it  for  the  purpose  of  showing 
what  I  think  is  a  good  rule,  and  also  out  of  the  great  respect 
which  I  have  for  the  memory  of  the  author. 

The  Qmm'a  Advocate.— My  Lords^  still  upon  this  question  of 
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ivhat  is  the  object  of  the  statute,  and  it  being  admitted  that  that   Abcktu^^nt. 
construction  which  was  confined  to  privateering  is  necessarily        "TTT 

abandoned  as  untenable,  I  come  to  consider  the  objects  which      ^* ^' 

have  been  assigned  to  this  statute  during  the  progress  of  the 
preseQt  argument,  and  of  course  it  has  not  escaped  your  Lordships 
that  they  have  not  been  at  all  uniform  on  the  part  of  the  counsel 
who  appear  for  the  claimants.  My  learned  friend  Sir  Hugh 
Cairns  has  adopted  an  argument  which  I  confess  appears  to  me, 
with  great  respect  to  him,  to  be  of  rather  a  fanciful  character. 
He  lays  down  two  rules,  and  his  second  rule,  he  says,  is  this ;  it 
is  at  page  10  of  his  speech  of  Tuesday  last,  "The  territory  of  a' 
"  neutral  power  must  be  kept  absolutely  inviolate  from  anything 
"  which  may  be  termed  a  proximate  or  immediate  act  of  war,  and 
"  and  the  neutral  Government  will  have  a  right  to  complain  if  that 
•'  inviolability,  so  defined,  of  the  neutral  territory  is  infringed 
"  either  by  the  belligerent  directly  or  by  one  of  its  own  subjects  at 
"  the  instigation  of  the  belligerent,''  Then,  my  Lords,  at  page  14, 
he  lays  down  this  doctrine.  He  says  that  lie  will  not  examine 
the  curious  point  as  to  the  cannon-shot  distance  from  the  shore  ; 
but  he  says,  "  a  line  is  to  be  drawn  somewhere;''  and  then  lie  says, 
**  We  find  that  according  to  the  rules  of  international  law  it  is 
''  allowable  to  a  neutral  state  and  to  the  subjects  of  a  neutral 
"  state  to  carry  and  to  deliver  outside  that  line  or  inside  it  any  of 
'^  those  articles  which  are  called  contraband  of  war,  guns,  ammu- 
*^  nition,  ships,  or  any  other  article  which  may  be  supposed. 
''  International  law  also  holds  that  you  might  bring  a  ship  to 
*^  the  outside  of  that  boundary  wherever  it  is  drawn;  that 
'*  you  might  carry  from  the  neutral  state  guns  and  ammuni- 
"  tion  and  warlike  supplies  of  every  kind,  and  deliver  them 
*'  into  the  ship  outside  the  boundary,  subject  to  the  right  of 
"  capture ;  the  other  belligerent,  if  so  disposed  and  so  able,  might 
'^  intercept  the  supplies,  might  capture  the  ship,  and  might 
"  seize  the  articles  as  contrabaiid;  but  subject  to  that,  the 
"  act  might  be  done  without  any  offence  against  the  prin- 
"  ciples  of  international  law."  Then,  a  little  further  on,  at 
page  16,  he  puts  into  the  mouth  of  the  belligerent  a  sort  of 
speech,  the  whole  of  which  I  need  not  read  to  your  Lordships, 
but  he  says,  **  The  belligerent  would  say  to  the  neutral  power 
**  *  Tou  on  your  part  must  take  care  that  what  passes  out  of  your 
'^  '  territory  shall  pass  out  in  such  a  state  as  that  I  shall  have  a 
''  ^  fair  chance  of  capturing  or  dealing  (if  I  am  entitled  to  capture 
"  *  or  to  deal)  with  it'  "  And  a  little  above  that  place  he  says, 
"  You  would  not  be  allowed  to  go  inside  a  neutral  territory,  and 
''  arm  and  prepare  for  hostilities  in  a  way  calculated  to  commit 
''  hostilities,  a  ship  which  afterwards  might  sally  out  of  the 
"  neutral  territory,  go  beyond  the  limit."  And  then  there  occur 
these  very  curious  and  remarkable  expressions,  ^^  And  without 
**  any  intervening  space  occurring  in  which  it  might  be  captured 
^^  by  the  belligerent  power,  commence  hostilities  with  a  ship  so 
*'  armed."  So  that  I  understand  the  position  of  international 
laWi  which  Sir  Hugh  Calms  Qontends  for,  to  be  this,  that  it  was 
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Arodmbnt.    an  object  of  this  statute,  among  others,  to  provide  that  a  vessel 

"•—        might  go  out  not  armed,  but  all  but  armed  in  every  other  respect,  i 

^* l^'      to  the  boundary  line,  and  that  then  there  must  be  an  intervening  ' 

space  in  which  the  belligerent  must  have  the  right  of  capture,  ; 

and  that  after  that  intervening  spa<5e  is  passed  over,  it  would  be  ■ 

perfectly  lawful  to  put  arms  on  board.  Now,  my  Lords,  I  heard 
no  authority  cited  for  that  position  ;  it  is  perfectly  novel  to  me. 
I  think  that  it  has  not  the  warrant  of  any  international  jurist,  or 
any  decision  of  an  international  tribunal,  but  it  does  go  a  long 
way  to  satisfy  me  of  the  very  great  difficulties  which  those  who  i 

argue  for  the  claimants  are  placed  under  when  they  attempt  to 
get  rid  of  the  plain  words  of  the  Foreign  Enlistment  Statute,  which 
effectually  provides,  as  I  should  construe  it,  against  such  a  sub- 
stantial and  practical  violation  of  neutrality  as  would  bo  com- 
mitted in  the  circumstances  mentioned  by  Sir  Hugh  Cairns. 
The  doctrine  of  the  necessity  of  an  intervening  space  after  you 
have  left  the  boundary  line,  is  a  doctrine  invented  only  to  explain 
away  the  obvious  difficulty  of  allowing  captures  to  be  made  in 
this  way  by  a  vessel  equipped  in  a  neutral  port. 

Now  ray  learned  firiend  Mr.  Mellish  says  that  the  object  of 
this  statute  was  to  prevent  an  insult  to  this  country,  and  he 
says  that  international  legislation,  like  municipal  legislation, 
waits  till  the  mischief  has  happened.  Mr.  Mellish  says,  as  I 
understand  him,  applying  this  doctrine  to  the  construction  of 
this  Act,  that  international  legislation  waits,  as  municipal  legis- 
lation does,  till  the  mischief  has  happened.  Now  there  I  take  the 
liberty  of  joining  issue  directly  with  my  learned  friend.  I  say 
that  it  is  a  forgetfulness  of  the  great  peculiarity  of  this  statute 
which  runs  through  the  whole  of  the  argument  on  the  other  side. 
The  statute  is  essentially  a  preventive  statute,  and  so  far  from 
waiting,  as  my  learned  friend  says,  till  the  mischief  has  hap-  ! 

pened,  it  in  a  manner  most  peculiar,  and  by  a  machinery  entirely 
its   own,   directed   partly  against  individuals,  whom  it  divides  ^ 

into  two  classes,  the  principal  actor  and  the  subordinate  actor, 
and  partly  against  the  instrument  of  the  individual,  the  ship 
itself,  endeavours  to  prevent  the  evil  from  being  committed,  and  » 

it  gives  the  Crown  the  immense  power  of  seizing  the  vessel,  as 
ipso  facto  forfeited  by  the  particular  act  of  either  of  these  indi- 
viduals. Therefore,  I  humbly  submit  to .  your  Lordships,  that  i 
to  omit  taking  into  consideration  that  characteristic  of  tlie  Act  i 
of  Parliament  is  to  lose  one  of  the  main  keys  to  its  construction, 
dan  one  of  the  principal  clues  by  which  you  are  able  to  thread 
the  labyrinth  of  the  words  in  whicli  the  idea  is  expressed. 

Lord  Chief  Baron. — It  should  be  observed  that  a  considerable 
part  of  the  enactment  is  unnecessary.  For  instance,  when  it  is 
pronounced  to  be  a  misdemeanour  to  do  a  certain  act,  by  the 
common  law,  if  a  matter  is  created  a  misdemeanor  it  is  a 
misdemeanor  to  attempt  to  do  it,  to  begin  to  do  it,  or  to  aid 
or  assist  in  doing  it.  That  part  of  the  statute  with  respect  to 
aiding,  assisting,  endeavouring,  and  so  on,  was  not  n€||es8ary ; 
but  it  was  necessary  to  put  those  words  in  in  order  to  create 
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the  forfeiture.     If  a  particular  act   is   made   a  misdemeanor,    Akoument. 
punishable  by  fine  and  imprisonment,  I  take  it  that  the  endea-      g^T^ 

vouring  to  do  it,  or  the  aiding  and  assisting  to  do  it,  becomes        !^' 

immediately  another  misdemeanor,  and  I  think  that  all  mis- 
demeanors are  punishable  unless  forbidden  to  be  so.  The 
ordinary  mode  of  punishing  crime  in  this  country  is  either  by 
fine  or  imprisonment,  or  both. 

Tlic  Qvbeena  Advocate, — Yes,  my  Lord. 

L(yixl  Chief  Baron, — Unless  the  statute  had  mentioned  those 
matters  and  annexed  the  forfeiture  to  the  attempt,  it  is  tolerably 
clear  that  where  the  act  applied  the  forfeiture  to  the  commis- 
sion of  the  offence,  it  would  not  follow  that  the  forfeiture  would 
attach  to  the  commencement  of  it  or  to  the  attempt. 

The  Queens  Advocate. — My  Lord,  my  learned  friend  Sir  Hugh 
Cairns  in  construing  this  Act  had  recourse  to  two  distinct  heads 
of  ai'gument ;  he  said,  as  I  understand  him,  *'  I  will  look  at  what 
"  was  (I  lyriori  probable,  I  will  consider  what  it  is  likely, 
"  regard  being  had  to  the  history  of  the  times,  would  be  intro- 
"  duced  into  this  Act ;  and  I  will  afterwards  consider  whether 
"  the  words  which  have  as  a  matter  of  fact  been.introduced  are 
"  or  are  not  in  accordance  with  what  one  would  probably  expect 
"  to  have  found  there.''  jNow  I  do  not  propose  to  follow  my 
learned  friend  at  any  length  into  that  very  agreeable  and  en- 
livening pai't  of  the  discussion  of  this  case,  namely,  the  history 
which  immediately  preceded  the  Act  of  Parliament.  It  might  be 
and  I  suppose  was  quite  competent  to  my  learned  friend  to  intro- 
duce a  narrative  of  all  those  circumstances  by  way  of  placing 
your  Lprdships  in  the  position  of  the  legislature,  and  enabling 
you  to  arrive  at  the  meaning  of  the  words :  pretty  much  in  the 
same  way  as  in  the  interpretation  of  a  will  we  are  in  the  habit 
of  hearing  that  the  Court  must  bo  put  in  position  of  the  tes- 
tator and  knoAv  all  the  circumstances.  In  the  same  way,  I 
presume,  it  was  quite  competent  to  my  learned  friend  to 
enter  into  that  discussion,  which  he  did  most  ably,  as  he  always 
does  everything  which  he  undertakes,  and  to  entertain  your  Lord- 
ships (for  I  think  I  must  use  that  expression)  with  the  extracts 
from  Mr.  Canning  s  speeches,  and  from  those  of  other  Mem- 
bers of  Parliament  who  took  part  in  the  debates  upon  the 
Foreign  Enlistment  Act.  My  Lords,  I  am  not  about  to  follow 
my  learned  friend. 

Lord  Chief  Baron, — The  Court  of  course  would  bear  with 
much  from  the  defendant  s  counsel  Avhich  perhaps  it  might  olyect 
to  on  the  part  of  the  prosecution.  I  own  that  it  strikes  me 
that  speeches  in  Parliament  and  historical  statements  by  a  very 
eminent  historian,  Alison's  history  for  instance,  and  some  of  those 
other  matters,  it  is  difficult  to  stop  in  an  argument  to  set  out 
what  a  defendant  in  a  case  may  think  necessary  to  state,  but 
that  mode  of  dealing  with  a  legal  question  should  be  administered 
with  a  very  sparing  hand. 

Tlie  Queen's  Advocate. — I  quite  agree,  my  Lord,  that  I  should 
have  tli<Aght  so  too.     If  it  was  an  error,  I  am  not  going  to  fall 
83H.  HH 
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AttQUMBNT.    into  it ;  but,  my  Lord,  as  one  never  knows  exactly  what  words 
etTDav      ^^  ^^  ^^  ^^^'  ^^^  what  passages  read  do  or  do  not,  leave  a  sort  of 

^  *      impression  upon  the  minds  of  those  who  hear  them,  because  it 

is  impossible  for  any  human  being  to  say I 

Lord  Chief  Baron. — I  should  say  that  it  should  be  pared  manu,  ' 

and  would  very  soon  become  satia. 

The  Queen's  Advocate, — Pardsaimd  Tncmu,  my  Lord.  I  have 
not  the  least  objection  to  that. 

Mr.  Attorney  Qeneral. — I  do  not  think  that  I  troubled  your 
Lordsliips  in  that  respect.  '  I 

Lord  Chief  Baron. — Mr.  Attorney  General,  I  have  no  com-  ' 

plaint  to  make  of  anything  which  fell  from  you  certainly ;  and 
.  indeed  do  not  let  it  be  supposed  that  I  make  any  complaint  with 
reference  to  Sir  Hugh  Cairns.  I  merely  meant  to  advert  to  this, 
that  many  topics  may  be  urged  on  the  part  of  a  defendant,  as  to 
which  one  does  not  immediately  know  in  what  they  are  to  end. 
If  the  learned  advocate  for  a  defendant  thinks  that  the  matter  is 
material,  it  is  extremely  difficult  for  the  Court  to  say  that  it  is 
not  so. 

Tlie  Queen's  Advocate. — My  Lord,  I  hope  that  I  shall  not  sin 
in  this  matter,  or  incur  your  Lordships'  displeasure.  I  was  only 
about  to  say,  that  it  is  very  difficult,  where  extracts  have  been 
read  in  a  very  emphatic  manner  to  the  Court,  to  say  how  much 
of  the  reasoning  of  those  extracts  may  remain  in  the  mind  of  the 
Court. 

Mr.  Baron  Bramwell. — ^Any  one  or  more  of  four  minds. 

The  Queer! 8  Advocate. — Exactly  so,  my  Lord.  I  was  not 
going  to  enter  into  any  detail,  but  I  think  that  when  Mr.  Can- 
ning s  speeches  are  referred  to,  and  you  are  called  upon  to  gather 
from  them  that  the  intention  of  this  Act  was  simply  to  enforce  i 

existing  international  law,   it  is  only  fair  to  read  the  follow-  i 

ing  extract,  which  is  in  a  very  few  lines.  Mr.  Canning  said  : 
"  The   House   had   to   determine,    first,   if  the    existing  laws  j 

*'  would  enable  her  to  maintain  her  neutrality  ;  secondly,  if  the  i 

"  repeal  of  the  laws  would  leave  the  power  of  maintaining  that  I 

"  neutrality;  and,  thirdly,  if  both  the  former  questions  were  ] 

"  negatived,  whetlier  the  proposed  measure  was  one  which  it  .j 

"  was  fit  for  the  House  to  adopt.'"  That  is  in  volume  4,  page 
151,  of  Canning's  speeches,  and  it  does,  I  think,  express  in  clear 
language  the  principal  object  of  the  Act  itself.  The  object  of  the 
Act  was  to  enable  the  Crown  to  maintain  its  neutrality  ;  that  I 
consider  to  be  the  real  object  of  the  Act,  and  it  is  very  well 
expressed  in  that  passage. 

My  Lords,  I  might  sJso  say  without  going,  as  your  Lordsliips 
seem  to  intimate  that  one  ought  not  to  go,  further  into  that  part  of 
the  case,  and  I  am  sure  I  do  not  in  the  least  wish*  unnecessarily, 
for  physical  reasons  as  well  as  others,  to  occupy  unnecessarily  ihe 
time  of  the  Court,  that  it  will  be  in  your  recollection  that  Sir 
Hugh  Cairns,  in  explaining  the  object  of  this  Act,  entered  into 
a  discussion  of  the  distinction  which,  as  a  matter  of  interna- 
tional law,  is  to  be  made  between  the  acts  of  the  individual  and 
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the  acts  of  the  state.    Now,  my  Lords,  that  is  a  branch  of  the   -^^ument. 
argument  of  no  mean  importance,  because  my  learned  jfriend      ethDay. 
Sir  Hugh  Gaims  made   use  of  it,  as  I  understood,  in  this  way.        - — 
He  said,  "  There  are  certain  acts  which  the  individual  may  do, 
**  and  which  in  one  sense  are  lawful,  that  is  to  say,  they  are  not 
"  prevented  by  the  positive  law  of  his  own  country ;  and  those 
*'  very  same  acts,  if  done  by  the  Government,  might  be  a  breach  of 
"  international  law  ; "  and  he  instances  the  case  of  contraband. 
He  says  that  the  contraband  carried  on  by  the  individual  is  no 
offence,  but  that    a  contraband,  or  any  act  of  a  like  nature, 
aided  or  assisted,  or  carried  on  by  the  Government,  would  be  a 
breach  of  international  obligation. 

Now,  my  Lords,  if  considerations  of  that  kind  are  to 
have  any  weight  at  all  with  your  Lordships,^  if  you  are  to 
consider  at  all  that  you  can  arrive  at  the  meaning  and  the 
object  of  the  Act  from  any  d  priori  considerations,  it  is  worthy 
of  your  Lordships'  attention  that  there  are  no  two  pro- 
positions of  international  law  better  founded,  I  think,  than 
these,  that  there  are  acts  done  by  individuals  wliich  do  (regard 
being  had  to  the  number  of  them,  and  the  occasion  of  them,  and 
the  manner)  sometimes,  and  not  unfrequently,  implicate  the 
state,  and  that  it  is  an  unquestionable  proposition  of  interna- 
tional law  that  the  state  is  presumed  to  know  such  acts  of  its 
subjects  as  I  have  described,  and  moreover  to  have  the  power  of 
repressing  them  ;  and  that  it  is  no  answer  to  a  foreign  Govern- 
ment to  say,  "  Very  true,  there  came  out  of  the  port  of  Liverpool 
"  25  '  Alabamas,'  or  25  '  Oretos,'  which  have  destroyed  the  whole 
"  of  your  commerce  upon  these  seas,  but  then  they  were  the  acts  of 
*^  an  individual  shipbuilder, — they  were  the  acts  of  A,  B,  and  C, 
"  and  do  not  come  to  the  Government,  for  the  Government  has 
"  nothing  to  do  with  them." 

My  Lords,  I  protest  earnestly  against  that  doctrine ;  I  believe 
it  to  be  wholly  unfounded  in  reason ;  I  believe  it  to  have  no 
warrant  in  international  law  ;  and,  my  Lords,  without  occupying 
your  Lordships*  time  with  any  pedantic  display  of  learning,  I 
venture  to  say  that  the  question,  which  civilians  are  in  the  habit 
of  considering  under  this  title,  "  Civitas  ne  deliquerit  an  dvesj' 
*^  is  this  an  offence  in  which  the  state  must  be  held  implicated,  or 
"  is  it  an  offence  confined  to  the  individual  ?"  is  one  of  the  most 
interesting  parts  of  the  international  law  which  is  called  **  Twhi- 
"  lissima  qucestio  juH^  gentium,^*  and  I  will  give  your  Lordships 
references  to  certain  jurists  where  you  will  find  it  most  ably 
discussed.  Your  Lordships  will  find  it  in  Grotius,  book  2, 
chapter  21,  under  the  title  of  "  DePosnarum  Ccmimumicatione  ;" 
and  he  enters  into  it  with  all  his  learning,  and  shows  that  there 
are  acts  of  the  individual  of  which  the  Government  cannot  be 
supposed  to  be  ignorant ;  at  all  events,  that  the  maxim  is  a  sound 
one,  that  the  will  of  the  individual  is  bound  up  with  the  will  of 
his  country  upon  those  occasions,  which  furnishes  no  answer  on 
the  part  of  the  state.  Tour  Lordships  will  find  a  commentary 
upon  that  chapter  of  Grotius  in  "  Heineccius's  Commentaries." 

hh2 


484 

Ako IJ.MBNT.        lord  Chief  5a7wi.— What  volume  ? 
6thl)ay  ^'^^  QuecTfi^s  Adi^'ocate, — It  is  all  in  one  volume. 

Mr.  Baron  ChannelL — The  only  edition  which  I  have  is  in 

six  volumes. 

The  Queen/s  Advocate. — No,  my  Lord;  not  upon  Grotius. 
There  is  only  one  volume  upon  Grotius.  It  is  a  commentary 
upon  Grotius's  work,  and  it  is  his  commentary  upon  book  2, 
chapter  21.  And,  my  Lords,  there  is  a  very  clear  and  valuable 
writer  I  think,  though  now  not  much  thought  of,  but  of  whom  Sir 
James  Macintosh  thought  a  good  deal.  I  refer  to  Burlamaqui's 
Principles  of  Politic  Law, — it  is  in  volume  ii.  of  the  London 
edition,  page  2oo,  and  he  enters  at  great  length  into  this  con- 
sideration. I  will  just  read  to  you  Lordships  a  veiy  short  part 
of  it.  He  says,  "  Wo  may  further  observe  that  in  civil  society, 
"  when  a  particular  member  has  done  an  injury  to  a  stranger, 
"  the  Governor  of  the  Commonweal  is  sometimes  responsible  for 
**  it,  so  that  war  may  be  declared  against  him  on  that  account. 
*'  But  to  ground  this  imputation,  one  of  these  two  things  is 
''  necessary,  viz.,  either  that  the  Sovereign  has  suffered  this  harm 
*'  to  be  done  to  the  stranger,  or  that  he  has  offered  a  reprieve  to 
"  the  criminal.  In  the  former  case  it  must  be  laid  down  as  a 
"  maxim  that  a  Sovereign  who,  knowing  the  objects  of  his 
"  subjects,  suffers  them  to  practice  piracy  on  strangers,  renders 
**  himself  criminal,  because  he  has  consented  to  a  bad  action,  the 
**  commission  of  which  he  has  ,  permitted,  and  consequently 
**  furnished  a  just  reason  of  war." 

Something  to  the  same  effect  is  to  be  found  also  in  Yattel, 
though  more  loosely.  And  here  I  may  take  the  liberty  of  saying, 
with  respect  to  the  citations  from  Vattel  which  were  made  by 
Mr.  Hellish,  that  it  is  always  to  be  borne  in  mind  that  upon  a 
question  of  this  description  Vattel  is  a  most  untrustworthy 
authority,  because  being  a  Swiss  himself,  and  having  been 
accustomed  to  enormous  enlistments  of  soldiers  going  out  of 
Switzerland,  he  occupies  a  portion  of  his  book  in  defending  that 
as  being  no  violation  of  the  law  of  nations.  His  bias  was 
greatly  affected  by  that  particular  fact,  and  upon  that  peculiar 
point  he  is  not  a  very  good  authority. 

Now,  my  Lords,  I  think  that  I  am  entitled,  although  they  do 
occur  in  a  parliamentary  form,  to  read  to  your  Lordships  the 
expressions  of  the  Judge  of  the  High  Court  of  Admiralty  when 
he  sat  in  Parliament ;  I  refer  to  no  less  a  man  than  my 
Lord  Stowell ;  because  what  he  said  was  on  rising  in  his  place  as 
the  Judge  of  the  High  Court  of  Admiralty,  and  holding  a  neutral 
position. 

iord  Chief  Baron. — Was  that  in  the  House  of  Lords  ? 

The  Queen's  -Advocate. -r-No,  my  Lord,  in  the  House  of  Com- 
mons ;  I  will  give  your  Lordships  the  exact  words.  At  all  events, 
I  will  make  them  my  own  for  the  sake  of  the  argument.  Your 
Lordships  will  find  them  in  Hansard's  Debates,  vol.  40. 

Mr.  Baron  B^umwell. — I  cannot  see  why  that  is  not  as  citable 
as  Burlamaqui.     I  do  not  see  why  Sir  William  Scott's  opinion 
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in  the  House  of  Commons  is  not  as  muck  a  matter  to  refer  to  as   ARomENT. 
Burlamaqui  or  anything  else. 

Lord  Ohief  Baron. — Or  a  speech  of  Mr.  Canning  in  the  Hoiise,     ^th  Day. 
or  of  Mr.  Huskisson,  who  quoted  Mr.  Canning. 

The  Qu£en'8  AdvoccUe. — Yes,  my  Lord.  I  did  not  mean  to 
travel  into  that  pai'ticular  class  of  citation,  but  I  think  this  is 
really  exceptional  from  its  character.  It  was  on  the  debate 
in  1819. 

Lord  Chief  Ba/i'Oii, — That  wliich  is  sound  sense  upon  the  sub- 
ject in  hand  before  us,  and  expressed  in  clear  language,  must 
always  be  welcome,  from  whatever  source  it  comes  or  whenever 
it  was  delivered. 

The  Queen'8  AdvoccUe. — It  comes  with  great  authority  from 
Sir  William  Scott,  and  this  is  what  he  says, ."There  could  be  no 
"  solecism  more  injurious  to  itself  or  more  mischievous  in  its 
"  consequences,  than  to  argue  that  the  subjects  of  the  state  had 
**  a  right  to  act  amicably  or  hostilely  with  reference  to  other 
"  countries  without  the  interposition  of  the  state  itself  It  was 
*^  hardly  necessary  to  press  these  considerations,  because  all  tlie 
"  arguments  which  he  had  heard  upon  the  subject  had  fully 
'-  admitted  that  it  was  the  right  of  states^  and  of  states  oiily,  to 
"  determine  whether  they  would  continue  neutral  or  whether 
"  they  would  assume  a  belligerent  attitude ;  that  they  had  the 
"  ]X)wer  of  preventing  their  subjects  from  being  belligerent  if 
"  they  agreed  to  it."  There  is  also  language  which  I  would, 
without  mentioning  where  it  comes  from,  make  part  of  my 
speech.  "  When  ships  were  employed  in  the  sf:rvice  of  any 
"  power  whatsoever  without  a  licence  from  the  British  Govern- 
"  ment,  such  an  enactment  as  this  was  required  by  every  prin- 
"  ciple  of  justice  ;  for,  when  the  state  says,  '  We  will  have  no- 
"  thing  to  do  with  the  war  waged  between  two  sepamte  powera,' 
"  and  the  subjects  in  opposition  to  that  say, '  We  will,  however, 
"  interfere  in  it,'  surely  the  House  would  see  the  necessity  of 
"  enacting  some  penal  statute  to  prevent  them  from  doing  so, 
'*  unless,  indeed,  it  was  to  be  contended  tliat  the  state  and  the 
''  subjects  who  composed  that  state  might  take  distinct  and 
"  opposite  sides  in  the  quarrel." 

Now,  my  Lords,  these  arguments  and  these  citations  I  really 
do  think  have  a  direct  baring  upon  this  part  of  the  case, 
because  they  go  in  aid  of  my  proposition,  that  the  real  object 
of  this  statute  was  to  enable  the  Crown  to  observe  not 
a  nominal  but  a  -real  and  practical  neutrality  in  these  cases  ;  it 
was  to  place  the  Crown  in  a  position  in  which  it  might  have  an 
answer  to  foreign  states  when  they  said,  "  Out  of  your  harbours 
"  come  all  these  privateers,  and  all  these  armies  of  men  come  out 
"  of  your  country.'*  It  was  to  enable  the  Crown  not  to  punish, 
but  to  prevent  such  proceedings  taking  place,  and  thereby,  in 
plain  English,  to  enable  this  country  to  remain  at  peace.  ' 

My  Lords,  permit  me  to  make  one  more  citation  upon  this 
point  from  the  Life  of  Washington,  by  Chief  Justice  Marshall. 
Perhaps  your  Lordships  may  have  read  the  book ;  it  is  a  book 
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Argumbkt.  of  very  great  authority  upon  any  questions  of  law  which  are 
GthlBav      contained  in  it,  because  it  was  written,  I  believe,  by  Chief  Justice 

'      Marshall  after  he  was  Chief  Justice.     In  the  fifth  volume,  at 

page  488,  where  lie  is  speaking  of  the  very  Act  about  which  so 
much  has  been  said,  namely,  the  first  Foreign  Enlistment  Act  of 
the  United  States,  he  uses  these  words  :  "  It  being  confessedly 
"  contrary  to  the  duty  of  the  United  States,  as  a  neutral  nation, 
"  to  suffer  privateers  to  be  fitted  in  their  ports  as  a  neutral  ter- 
"  ritory,  it  seems  to  follow  that  it  would  comport  with  their  duty 
"  to  remedy  the  injury  sustained,  if  in  their  power  to  do  so. 
"  That  the  act  has  been  committed  before  the  Government 
*'  could  provide  against  it  might  be  an  excuse,  but  it  is  not 
"  a  justification.  Every  Government  is  responsible  for  the  con- 
"  duct  of  all  parts  of  the  community  over  which  it  presides,  and 
"  is  supposed  to  possess  at  all  times  the  means  of  preventing  an 
'*  infraction  of  its  duty  towards  foreign  nations." 

And  now,  my  Lords,  I  would  address  myself  to  the  part  of 
the  argument  which  has  reference  to  the  variety  of  words  which 
the  legislature  has  used  to  prevent  the  commission  of  this  ofience  : 
"  equip,  furnish,  fit  out,  or  arm  ;"  and  I  claim  in  aid  the  maxim 
from  Bacon  that  you  are  not  to  presume  that  these  words  are 
superfluous  unless  you  are  compelled  to  do  so  by  the  whole  gist 
and  scope  of  the  statute.  Now,  my  Lords,  there  occurs  this  re- 
mark immediately.  If  arming  alone  was  intended  to  be  struck 
at,  which  is  the  proposition  on  the  other  side,  what  on  earth 
would  have  been  easier  than  to  have]  left  out  "  equip,  furnish,* 
and  "  fit  out "  ?  If  the  legislature  intended  only  to  strike  at  the 
overt  ofience  of  arming,  it  was  really  heaping  words  upon  words 
for  the  purpose  of  misleading  those  who  had  to  put  in  force  the 
Act. 

Loi'd  Chief  Baroii. — I  suppose  that  you  will  favour  us  with 
the  distinction  between  "  ship  "  and  "  vessel." 

TKp.  Queen's  Advocate. — My  Lords,  there  is  no  doubt  a  dis- 
tinction between  a  ship  and  a  vessel ;  there  may  be,  at  least,  a  very 
great  distinction  between  a  ship  and  a  vessel. 

My  Lords,  it  is  said  on  the  other  side  that  this  argument 
applies  equally  to  the  omission  of  the  word  "  build,*'  and  it  is 
said  upon  the  other  side,  "  what  would  have  been  easier  than  to 
"  have  put  in  the  word  '  build '  if  it  was  intended  to  prevent 
"  the  building  of  ships,  and  not  merely  the  hostile  equipment  of 
"  ships  ? "  My  Lords,  I  think  that  there  are  good  i-easons  for 
the  omission  of  that  word.  It  was  intended  not  to  interfere  with 
ship-bxiilding,  properly  so  called, — ^it  was  intended,  my  Lords, 
not  to  raise  any  question,  as  I  should  imagine,  as  to  the  property 
of  the  shipbuilder  in  any  way, — in  any  of  those  commercial 
questions  which  are  familiar  to  your  Lordships,  as  to  when  the 
property  may  pass  from  the  shipbuilder  into  the  hands  of  the 
orderer,  and  so  forth.  It  was  intended  to  avoid  all  the  questions 
which  might  possibly  arise  from  "building,"  as  distinct  from 
'^  furnishing,  fitting  out,  equipping,  or  arming."  And,  my  Lords, 
some  sanction  to  this  argument  (I  do  not  press  it  further)  is 
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derived  from  the  American  Foreign  Enlistment  Act,  in  which  the   AaauMNT, 
words  "  building  and  equipment "  do  occur  in  portions  of  it,  but        — — 

as  to  which  no  one  of  the  judicial  decisions  which  have  been      ^* ^' 

given  on  the  construction  of  the  Act  makes  any  remark  what- 
ever as  to  its  having  any  effect  beyond  that  of  ''  equip,  fornish, 
"  fit  out,  or  arm.'*  Your  Lordships  know  that  the  words  "  build- 
"  ing  and  equipment "  do  occur  in  one  of  the  portions  of  the 
American  Enlistment  Act. 

Lard  Chief  Baron, — In  one  of  the  American  Acts  the  word 
"  build  "'  does  occur. 

The  Queen's  Advocate, — I  say  so,  my  Lord. 

Mr,  Baron  Bramwell,  —  "  The  materials  for  building,"  I 
think. 

The  Queen's  Advocate. — It  is  so,  my  Lord. 

Mr,  Baron  Brcmiwell. — The  materials  for  building  are  for- 
feited. 

The  Queen's  Advocate.  —  I  will  read  your  Lordships  the 
passage :  '*  together  with  all  materials,  arms,  ammunition,  and 
'*  stores  which  may  have  been  procured  for  the  building  and 
"  equipment  thereof" 

Now,  my  Lords,  I  submit  to  your  Lordships'  attention  this 
ai'gument,  in  the  first  place,  that  the  word  "  equip  "  has  a  well- 
known  mercantile  and  legal  sense  as  well  as  an  ordinary  etymo- 
logical sense.  The  word  "  equip  "  will  be  found  used  over  and  over 
again  in  the  judgments  of  Sir  William  Scott,  or  my  Lord  Stowell, 
during  the  prize  cases  which  were  disposed  of  during  the  war. 
And  your  Lordships  will  see  this  (and  it  has  a  hearing  upon  the 
other  parts  of  the  argument),  that  he  continually  speaks  of  ports 
of  a"  mercantile  equipment  and  ports  of  a  military  equipment, 
and  he  is  continually  considering  when  these  cases  are  brought 
before  him,  whether  the  equipment  is  of  the  one  character  or  of 
the  other,  and  deciding  the  case  with  reference  to  the  destination 
of  the  vessel  and  the  intent  of  the  equipper. 

Now,  my  Lords,  I  think  that  it  is  not  wholly  inapplicable  to 
refer  your  Lordships  to  the  etymological  meanings  of  the  word 
which  are  given  in  various  dictionaries;  I  say  it  cannot  be 
wholly  inapplicable,  for  the  Lord  Chief  Baron  himself,  in  summing 
up  to  the  jury,  cited  them  from  Webster's  Dictionary.  Now,  I 
think  that  almost  the  best  definition  which  I  have  found  is  in 
Todd's  Johnson's  Dictionary.  I  there  find  the  following  state- 
ment :  *'  It  is  properly  a  naval  term,  equippe  being  the  old 
"  French  for  a  sailor,  and  so  used  in  the  1 3th  century,  derived 
*'  perhaps  from  the  barbaroiLs  Latin  eschiparCy  to  furnish  or  adorn 
"  vessels,  whence  eehipper  or  equipper^  as  Janius  has  observed, 
'*  was  easily  formed.  See  also  Du  Cange  on  eschipare.  And 
"  thus  our  own  word  was  also  first  written  esqtiippe,  and  used 
"  in  the  naval  sense,  as  .by  Barret  in  1580,  to  equippe  or  furnish 
"  ships  with  all  ablements."  That  is  a  word  which  we  do  not 
use  now,  but  still  it  meant  all  that  was  necessary  to  enable  the 
manning  of  a  ship. 
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AiioiiMKNT.        My  Lords,  in  the  French  Dictionary  do  TAcaddmie;  under  the 

worcl  eguipement,  you  will  find  a  doctrine  to  the  same  effect.     I 

^*!L^^'  will  also  refer  to  Miltitz  s  Manuel  des  Cmisuls,  a  very  learned 
work, — it  is  upon  the  meaning  of  all  the  commercial  treaties 
where  the  words  occur, — ^lie  sets  out  at  length  all  tlie  commercial 
treaties.  In  his  first  volume,  and  at  page  1 3  of  the  Appendix, 
he  says,  '*  Equipment,  qui  comprend  aussi  les  gens  de  Tequipage 
"  et  les  vivres,''  which  I  submit  is  clearly  the  right  meaning  of 
the  word, — it  comprehends  the  manning  and  victualling  of  a 
ship ;  and  in  volume  2,  page  415,  and  at  note  4,  he  is  drawing  a 
distinction  between  bagage  and  equipage  ;  he  gives  the  Latin  for 
"  equipa>ge^*  in  this  way, — ^* viaticua  apparatus''  Now  it  is 
familiar  to  all  who  pmctise  in  the  Admiralty  Court  that  the 
words  which  are  used  in  protest  are  "  her  tackle,  apparel,  and 
"  furniture." 

There  is  a  book  also  of  some  merit,  called  "  Bums's  Naval  and 
"  Military  Technical  Dictionary  of  the  French  Language."  I 
hold  the  book  in  my  hand,  and  under  the  title  equipeToent  he 
says :  "  Armament,  manning,  iiccoutrements,  stores  for  the 
"  voyage ; "  and  under  the  title  eqiiiper,  he  says  "  to  equip,  fit 
"  out,  arm,  provide,  and  furnish, — ^provide  with  necessaries  or 
"  stores, — supply,  stock,  and  so  forth." 

Mr,  Baron  BramwelL — I  should  think  that  the  defendsvnts 
would  not  object  to  the  definition  that  to  **  equip  "  meant  to 
man  and  to  victual. 

The  Queen's  Advocate. — Not  necessarily  to  man,  my  Lord.  It 
comprehends  that,  and  putting  stores — anything  towards  fur- 
nishing the  ship  in  that  way. 

Mr,  Baron  Pigott, — I  dare  say  you  know  "  Falconer's  Marine 
"  Dictionary."  I  have  looked  at  it,  and  he  says,  "  A  term  fre- 
"  quently  applied  to  the  business  of  fitting  a  ship  for  sea,  or 
"  arming  her  for  war." 

The  Queen's  Advocate, — Yes,  my  Lord;  that  exactly  bears 
upon  what  I  was  about  to  cite  from  my  Lord  StowelFs 
judgment  in  5th  Eobinson,  page  314.  It  was  the  case  of  the 
"  Cliarlotte."  It  was  a  case  of  contraband  masts,  Russian  pro- 
perty, and  so  on.  Lord  Stowell  says  :  "  It  is  then  said  that  the 
''  cargo  was  going  to  the  public  arsenal  of  the  enemy.  It  was 
"  going  to  Cadiz,  which  is  a  place  of  great  military  equipment ; 
"  but  it  is  a  place  of  great  mercantile  equipment  also ;  and  it 
"  does  not  appear,  I  think,  exactly  as  it  has  been  represented, 
'*  that  those  articles  were  to  be  delivered  to  the  public  arsenal  of 
"  the  state.  What  has  been  said  on  the  other  side  is,  I  think, 
"  true,  that  the  nature  of  the  port  is  not  material,  since  masts,  if 
"  they  are  to  be  considered  as  contraband,  which  they  will  be 
''  unless  protected  by  treaty,  are  so  without  reference  to  the 
*'  nature  of  the  port,  and  equally  whether  bound  to  a  mercan- 
**  tile  port  only,  or  to  a  port  of  naval  military  equipment 
"  The  consequences  of  the  supply  may  be  nearly  the  same  in 
"  either  case.     If  sent  to  s^  mercantile  port,  they  may  be  there 
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'^  applied  to  immediate  use  in  the  equipment  of  privateers^  or   AsauMENT. 
"  they  may  be  convoyed  from  Nantes  to  Brest,  and  there  become        pT" 

"  subservient  to  every  purpose  to  which  they  could  have  been  .     J t^' 

*'  applied  if  going  directly  to  a  port  of  military  equipment/' 
Therefore,  the  argument  which  I  wish  to  found  upon  this  is,  that 
the  word  *' equipment"  is  clearly  not  necessarily  connected  with 
militaiy  equipment,  and  unless  you  are  to  import  into  this 
statute  after  the  word  "equip"  the  words  *'for  warlike  pur- 
'*  poses/^  or  say  equip  in  a  manner  which  will  give  a  definite 
warlike  character  to  the  word,  unless  you  are  to  import  those  words 
into  the  Act,  the  maxim  of  Bacon  stands  unshaken,  and  there  is  a 
distinct  meaning  to  be  given  to  '*  equip "  quite  in  consistency 
with  the  whole  purview  and  bearing  of  the  Act,  which  is  not  to 
step  in  when  the  act  is  done  and  punish,  but  to  prevent  the  com- 
pletion of  a  particular  act  which  implies  a  continuance,  something 
going  on  and  being  done,  and  surely  that  would  be  a  very  good 
reason  why  the  word  ''  equip"  should  be  used,  a  word  well  known 
to  all  nautical  men,  well  known  to  all  commercial  men,  having  a 
meaning  which  there  was  no  reason  to  suppose  was  not  present 
to  the  Legislature  at  the  time,  and  a  meaning  perfectly  consistent 
and  in  keeping  with  the  whole  spirit  and  purview  of  the  Act. 

My  Lords,  my  learned  friend  the  Attorney  General  cited  to 
your  Lordships  the  case  of  the  "Kichmond  "  in  this  volume,  and 
it  may  be  convenient  to  i-efer  also  to  the  case  of  the  "Brutus," 
which  was  decided  by  the  Lords  of  the  Privy  Council ;  and  there 
were  several  cases,  a  summary  of  which  is  thus  given  by  the 
leained  editor  in  the  Appendix :  *'  It  will  appear  from  the  com- 
"  parison  of  these  cases,  that  though  the  principle  of  considering 
"  the  sale  of  ships  of  war  to  the  enemy  as  contraband  is  strictly 
*'  held  by  the  decisions  of  the  Court  of  Appeal,  the  application 
'*  of  the  principle  has  been  restricted  to  cases  in  which  no  doubt 
"  existed  as  to  the  character  of  the  vessels  or  the  purpose  for 
"  which  they  were  intended  to  be  sold." 

Mr.  Baron  ChanneU, — Is  that  in  the  same  volume,  namely, 
5th  Robinson  ? 

The  Queen's  Advocate.  —  The  same  volume,  my  Lord,  5th 
Robinson,  in  the  Appendix. 

Now,  my  Lords,  it  is  said,  as  I  understand,  "  Well,  but  this  word 
"  *  equip '  and  your  mercantile  equipment  are  words  ancipitia 
u8fUSy"  and  a  great  deal  is  made  of  that  argument  in  substance 
throughout  the  whole  of  the  address  of  my  learned  friend  Sir 
Hugh  Cairns,  and  the  addresses  of  those  who  followed  him. 
It  is  said,  that  the  Act  inteiiering  with  the  liberty  of  the 
subject,  and  with  the  prerogative  of  the  subject,  never  meant 
to  deal  with  the  matter,  or  to  attach  criminality  to  a  ship 
for  that  class  of  equipment  which  might  or  might  not  be  of  a 
certain  character.  Now,  my  Lords,  I  dissent  entirely  from  that 
opinion.  In  the  first  place,  my  Lords,  the  very  expression 
amcipitis  vsiis ;  the  very  word  atioeps,  or  "  doubtful,"  implies  that 
the  equipment  is  fit  for  both  ;  it  implies  that  it  is  fit  for  one  and 
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Argtjmbwt.   for  the  other,  and  then  you  will  bear  in  mind  the  intention  of 
6thD"        ^^^  ^^^'  which  was  to  prevent. 

^'  My  Lords,  there  were  during  the  war  (and  I  mention  it  to 

your  Lordships  because  it  may  possibly  furnish  some  contribution 
towards  elucidating  the  difficulties  of  this  case),  as  I  have  no 
doubt  your  Lordships  are  aware,  a  vast  number  of  cases  brought 
before  my  Lord  Stowell  upon  the  question  of  contraband 
He  had  the  duty  imposed  upon  him  of  considering  in 
all  its  bearings  the  meaning  of  this  phrase,  ancipitis  ximis  ; 
and  in  one  judgment,  my  Lords,  in  1st  Robinson,  pages  194 
and  195  (the  name  of  the  ship  was  the  "  Jonge  Mar- 
"  garetha"),  he  thus  most  perspicuously,  I  think,  expresses  him- 
self upon  this  point.  It  was  a  question  of  whether  hemp  and 
cordage,  and  other  articles  of  that  description,  were  or  were  not 
intended  for  warlike  uses ;  and  he  says,  **  The  most  important 
"  distinction  is,  whether  the  articles  were  intended  for  the  ordi- 
'*  nary  use  of  life,  or  even  for  mercantile  ships'  use,  or  whether 
"  they  were  going  with  a  highly  probable  destination  to  military 
"  use.  Of  the  matter  of  fact  on  which  the  distinction  is  to  be 
"  applied,  the  nature  and  quality  of  the  port  to  which  the  articles 
"  were  going,  is  not  an  irrational  test ;  if  the  port  is  a  geneitil 
"  commercial  port,  it  shall  be  imderstood  that  the  articles  were 
"  going  for  civil  use,  although  occasionally  a  frigate  or  other 
"  ships  of  war  may  he  constructed  in  that  port.  Contra,  if  the 
"  great  predominant  character  of  a  port  be  that  of  a  port  of 
"  naval  military  equipment,  it  shall  be  intended  that  the  articles 
"  were  going  for  military  use,  although  merchant  ships  resort  to 
"  the  same  place,  and  although  it  is  possible  tliat  the  articles 
"  might  have  been  applied  to  civil  consumption."  Then  he  gives, 
in  a  passage,  often  cited  since,  his  definition  of  articles  ancipitis 
U8U8,  *'  For  it  being  impossible  to  ascertain  the  final  use  of  an 
"  article  ancipitis  usus^  it  is  not  an  injurious  rule  which  deduces 
"  both  ways  the  final  use  from  the  immediate  destination.''  Now 
I  claim  the  application  of  that  principle.  It  is  not  an  injurious 
explanation  which  deduces  the  final  use  from  the  immediate 
destination.  Wliat  was  the  immediate  destination  of  this  vessel 
so  equipped  and  furnished  and  fitted  out  ?  Why,  it  is  not  denied 
now  that  she  was  for  the  Confederate  States,  for  one  of  the  belli- 
gerents in  this  case. 

Mr.  Kemplay. — My  learned  friend  ought  not  to  say  that. 
TJie  Queen's  Advocate. — I  will  not  say  that  it  is  not  denied  ; 
but  I  will  say  that  it  is  as  plain  as  the  mid-day  sun,  that  that 
was  the  object  for  which  the  vessel  was  intended.  Then,  I  say, 
that  I  claim  the  reasoning  of  my  Lord  Stowell,  a  better  reasoning 
cannot  be  adopted ;  it  is  entitled  to  the  highest  weight  in  a 
court  of  justice,  and  more  especially  in  a  case  of  this  description. 
You  have  bulwarks,  you  have  stanchions,  and  you  have  ham- 
mocks, and  you  say,  *'  Oh  1  but  those  may  be  found  on  board  a 
^  "  yacht,"  because  it  is  always  to  be  remembered  that  the 
evidence  in  this  case  does  not  carry  it  beyond  that.     Captain 
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Inglefield's  evidence,  which  everybody  admits  is    ''omni   ex^   Anovmvr, 

"  ceptione  major,'  is  that  those  things  might  be  used   for  a        

yacht.  Does  anybody  believe  that  the  vessel  was  intended  for  a  ^^  ^°^' 
yacht?  or  that  anybody  was  hiring  a  yacht  for  the  Confederate 
States  in  this  case  ?  It  was  for  a  belligerent  use.  I  will  admit, 
for  the  sake  of  the  argument,  that  the  equipments  might  have 
been  ancijntia  uaus,  and  might  possibly  have  been  fitted  for  a 
merchant  vessel,  though  there  is  no  evidence  of  that ;  but  for 
the  sake  of  the  argument,  I  will  admit  that  it  is  possible  that 
this  particular  article  of  equipment  might  have  been  fitted  either 
for  a  man-of-war  or  for  a  merchant  ship;  and  then,  I  say, 
that  you  must  look  to  the  destination  in  order  to  ascertain  for 
what  it  was  intended ;  and  is  not  that  position  in  exact  harmony 
with  the  Act  ?  Are  not  the  words  "  with  intent  or  in  order  that  ?" 
Have  you  not  to  consider  throughout  quo  animo  and  quo  intuitu 
this  was  done,  and  to  look  at  the  consequences  for  a  moment  of 
any  other  construction  ?  It  is  quite  clear  that  these  vessels  may 
now  be  so  constructed  (it  is  matter  of  general  notoriety)  that,  with- 
out being  pierced  even  with  portholes,  their  bulwarks  may  be  so 
built  that  swivel  guns  may  be  put  upon  them,  and  they  may  be 
a  most  efiFectual  instrument  of  destruction  of  belligerent  ships. 
And  then,  getting  rid  of  my  learned  friend  Sir  Hugh  Cairn's  most 
ingenious  suggestion,  that  there  must  be  an  intervening  space 
between  the  boundary  line  of  three  miles  fi-om  the  shore  and  the 
putting  on  board  of  those  guns,  just  conceive  the  facility  of 
evading  and  eluding  every  provision  of  the  Act.  You  send  this 
ship  out  equipped,  if  you  like  it,  in  a  manner  which  possibly 
would  suit  a  merchant  ship  ;  you  send  swivel  guns  out  from  the 
same  port  three  miles  oS,  or  in  the  little  intervening  space,  if 
you  like  it,  though  I  do  not  understand  that  argument,  and  you 
put  them  on  board,  and  does  any  reasonable  person  mean  to  say 
that  the  belligerent  Government  would  not  have  just  ground  of 
complaint  against  the  neutral  Government ;  and  (to  use  Mr.  Jus- 
tice Story's  emphatic  and  burning  words)  that  the  neutral 
Government  was  not  guilty  of  a  fi^audulent  neutrality,  and  that 
of  which  no  foreign  nation  could  be  the  dupe. 

Now,  my  Lords,  as  to  the  words  ^^  furnish"  and  "  fit  out,"  your 
Lordships  will  remember  the  explanation  which  my  learned  friend 
the  Attorney  General  put  upon  them.  It  is  perfectly  clear  that 
aU  the  words  are  susceptible  of  different  significations.  The 
effect  of  the  word  "  arming  "  does  not  occur  in  this  case.  But  I 
will  say  one  word,  with  your  Lordships'  permission,  upon  the 
argument  which  is  derived  from  the  8th  section  of  this  Act,  what 
I  may  call  the  argumenting  section,  the  section  which  refers  to  a 
vessel  of  war  coming  into  a  port,  and  some  augmentation  taking 
place. 

Mr,  Baron  J?ramu'eK.— Suppose  that  any  furnishing  of  a  ship, 
however  pacific  her  equipment  might  be,  it  being  intended  that 
she  should  be  armed  when  she  got  out  of  the  territory  of  the 
neutral,  was  said  to  be  a  fraudulent  neutrality  according  to  the 
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Argument.    langtiage  of  Mr.  Jastloe  Story ;  and  suppose  it  wss  trae  that  any 

supplying  of  a  ship,  or  furnishings  or  equipping  of  her,  however 

ct^ji)ay.  Y^eaxietuly  was  within  the  Foreign  Enlistment  Act,  why  might  not 
similar  language  be  applied  to  the  case  of  a  builder,  having  put 
the  ship  together,  taking  her  to  pieces,  and  sending  out  the 
pieces  to  be  put  together  abroad.  Why  might  it  not  be  said.  This 
is  a  fraudulent  neutrality,  because  you  have  only  to  go  to  the 
Azores,  and  the  different  pieces  of  this  vessel  may  be  taken  out 
and  put  together,  and  then  it  may  be  said  that  you  do  not  send 
a  ship  out  ?     It  is  very  difficult  to  draw  the  line. 

TJie  Queen's  Advocate. — I  should  have  thought,  my  Lord,  that 
tlmt  wa«  a  very  strong  illustration  of  the  practical  difference. 

Mr,  Baron  Bramwell. — There  is  a  very  strong  illustration  of 
the  practical  difference  between  a  ship  in  a  condition  of  offence 
and  one  in  no  condition  of  offence. 

The  Queen's  Advocate. — If  the  Act  had  said  that  you  shall 
wait  before  the  ship  is  in  a  condition  of  offence,  that  argument 
would  be  applicable,  but  the  whole  of  the  Act  is  the  ex<ict 
contrary, 

Mr.  Baron  BiximweU. — What  I  really  meant  was  this :  without 
expressing  any  opinion,  which  I  certainly  shall  not  do  till  tlie 
proper  time  arrives  for  doing  so,  one  cannot  help  seeing  this, 
that  if  the  case  is  to  be  argued  upon  principle,  one  side  may  be 
arguing  it  as  you  are  arguing  it,  "  Why  this  is  only  doing  tlie 
**  same  thing  in  effect  as  that  which  you  know  is  prohibited,  but 
*'  doing  it  by  a  subterfuge,  and  a  shift,  and  an  evasion." 
On  the  other  hand,  it  may  be  argued  "  If  therefore  you  would 
*'  prohibit  this,  which  is  a  shift  and  a  subterfuge,  why  should 
*'  you  not  prohibit  the  next  step,  which  will  be  a  shift  and  a 
"  subterfuge,  and  then  why  not  prohibit  the  next  step,  and  so 
*'  on,  and  where  are  you  to  draw  the  line  ?  "  I  do  not  say  that 
there  is  not  a  more  marked  distinction  between  a  ship  in  a  con- 
dition to  receive  an  armament,  and  the  pieces  of  a  ship  in  a  con- 
dition to  become  one ;  there  may  be  a  more  marked  distinction 
between  the  first  two  things  than  there  is  between  the  latter  two ; 
but  still  it  is  a  very  difficult  subject  to  handle,  with  great  respect 
to  those  who  have  been  so  waiin  upon  this  subject.  With  very 
gi'eat  respect  to  those  who  have  been  so  eager  in  their  denuncia- 
tions of  the  unfairness  of  this  country  in  the  matter,  they  will 
find  it  extremely  difficult  to  stop  when  they  say  that  nothing 
shall  be  done  which  is  in  substance  the  same  thing  as  that  which 
ought  not  to  be  done. 

Tlie  Queen^s  Advocate. — I  am  sure  that  if  your  Lordship  were 
in  the  condition  of  a  belligerent  state,  you  would  see  a  great  prac- 
tical difference. 

Mr.  Baron  Bra/mtvelL — I  should  be  very  angry  ;  there  is  no 
doubt  about  that. 

The  Queen's  Advocate, — You  would  see  a  great  practical  differ- 
ence  between  portions  of  timber  sent  out  to  be  put  together  in  a 
foreign  country,  and  a  ship  sent  out  able  to  do  a  great  deal  of  mis- 
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chief,  and  ablo  to  iako  all  Ler  own  guns  on  board  three  miled  out.    AiiGvuENT. 

There  is  no  saying  liow  she  might  be  constructed,  and  how  she        

might  be  built.     She  might  be  built  so  as  to  run  down  the  first      ^^^  ^^^' 
belligerent  ship  she  met. 

Mr.  Ba/ron  Bramiwell. — I  dare  say  that  the  "  Great  Eastern," 
with  a  most  innocent  equipment  on  board,  would  be  a  most  formi- 
dable antagonist. 

The  Queen's  Advocate. — My  Lords,  I  was  going  to  say  one 
word  on  the  argument  used  npon  the  8th  section  and  the  use  of 
the  words  there,  "equipment  for  war."  My  Lords,  it  only, shows 
in  what  very  different  lights  the  same  passages  may  strike 
persons  who  are  bound,  perhaps,  to  take  different  views 
of  the  case ;  but  if  I  had  been  asked  what  portion  of  the 
Act  I  should  most  rely  upon  for  showing  that  the  word 
"  equipment "  in  the  other  section  was  not  necessarily  a  warlike 
equipment,  I  should  have  found  that  portion  of  it  in  this  section. 
Because  what  is  said  here  ?  The  state  has  nothing  to  do  with 
the  vessel  which  comes  in;  tlie  state  cannot  be  guilty  in  any 
way  whatever  where  a  man-of-war  or  a  privateer  conies  into 
her  port  ready  equipped  and  furnished  and  fitted  out  for 
war;  and  according  to  the  common  law  of  humanity,  which 
is  part  of  the  law  of  nations,  she  permits  a  vessel  of  that 
kind  to  do  the  necessary  repairs,  and  to  take  food  and  water, 
and  so  on,  on  boai'd.  But  if  she  added  anything  to  her  equip- 
ment of  war,  she  would  then  be  placing  herself  under  a  i-espon* 
sibility  towards  foreign  states,  and  then  the  mischief  in  this  case 
of  the  8th  section,  so  to  speak,  is  supposed  to  be  done.  It 
is  supposed  not  that  the  state  can  step  in  to  prevent  this 
vessel  which  has  come  into  her  port  from  being  equipped  ;  the 
vessel  comes  in  equipped,  and  therefore  all  that  she  can  do  to 
maintain  her  neutrality  honourably  and  fairly  towards  other 
nations  is  to  say  that  she  shall  get  no  addition  to  her  warlike 
equipment  in  this  port.  And,  my  Lords,  upon  all  principles  of 
oonstruction  of  a  statute,  the  fact  of  the  words  "  equipment  for 
"  war"  being  in  the  one  section,  and  the  words  " for  war  "  not 
being  in  the  other,  would  go  a  very  long  way  toward:}  supporting 
my  argument  I  am  sure,  without  wearying  your  Lordslup, 
that  innumerable  cases  might  be  found  where  a  word  being  used 
with  a  particular  epithet  attached  to  it,  giving  it  a  distinctive 
character  in  one  section,  and  in  another  section  without  that 
distinctive  character,  it  has  been  argued  that  the  LegiRlaturc 
intended  a  different  meaning  in  the  two  sections. 

My  Lords,  these  are  the  obsei-vations  which,  I  hope  not  at 
undue  length,  I  have  thought  it  my  duty,  regard  being  had  to 
the  position  which  I  have  had  the  honour  to  fill,  to  address  to 
your  Lordships.  And,  my  Lords,  in  conclusion,  I  may  be  per- 
mitted, I  think,  to  ask  your  Lordships  to  consider  carefully  one 
criterion  for  the  construction  of  the  statute  to  which  I  have  not 
yet  adverted.  It  is  tnie  that  this  is  an  English  statute,  as  it  has 
been  said,  and  is  to  be  construed  by  an  English  Comt  upon 
English  principles.     One  would  be  very  sorry  to  find  that  those 
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AiiatrMEST.  principles  are  at  variance  in  any  way  with  common  sense, 
r^  and  with  the  spirit  of  all  fair  jurisprudence.  I  deem  that  not  to 
^^'  be  the  case.  I  believe  that  nothing  can  be  more  equitable  and 
more  just  than  the  English  principles  on  this  subject,  for  the 
English  principles  of  the  construction  of  statutes  are  derived  in  a 
great  measure  from  the  Roman  law,  in  perfect  accordance,  as  &r 
as  my  researches  go,  with  the  rules  for  construction  adopted  in  the 
codes  of  foreign  jurisprudence.  But  if  there  be  a  criterion  which 
ought  to  have  more  weight  than  another  with  a  Court  when 
there  is  a  real  honest  doubt  as  to  the  meaning  of  the  statute,  it  is 
that  which  is  furnished  by  the  consequences  which  result  from 
the  rival  positions  of  the  contending  parties.  Put  the  construction 
which  my  learned  friends  are  contending  for  upon  this  statute, 
and  we  have  their  own  admission  of  what  the  consequences  would 
be, — A  Federal  Woolwich  inland — a  Confederate  arsenal  at  Liver- 
pool ;  bloodshed  and  rapine  within  three  miles  of  our  shores. 
How  long  do  your  Lordships  think  it  would  be  possible  for  this 
country  to  maintain  her  neutrality  in  that  state  of  things  ?  Put 
the  construction  upon  the  Act  which  we  contend  for,  and  your 
Lordships  will  preserve  to  the  Crown  her  power  of  maintaining 
neutrality  with  foreign  states,  will  preserve  to  this  country  her 
honour  among  the  family  of  nations,  and  will  preserve  to  this 
people  the  inestimable  blessings  of  peace. 

Mr.  Locke. — My  Lords,  I  ought,  perhaps,  to  apologize  to  your 
Lordships  for  addressing  you  after  the  very  able,  powerful,  and 
learned  speeches  which  have  been  made  upon  the  subject ;  but 
my  Lords,  I  consider  it  my  duty  if  I  can  throw  any  light  upon 
the  matter,  however  small,  or  bring  any  fact  before  your  Lordships 
of  however  minute  a  nature,  which  shall  bear  upon  the  question, 
as  far  as  my  ability  will  allow  me,  to  state  these  matters  for  your 
Lordships'  consideration. 

Now,  my  Lords,  I  shall  not  go  at  length  into  the  case,  but 
I  may  perhaps  be  allowed  shortly  to  remind  your  Lordships  of 
the  position  in  which  it  stands.  My  Lords,  it  is  quite  obvious 
and  clear  that  there  was  an  intention  to  fit  out  this  ship,  there 
was  an  intention  on  the  part  of  somebody  to  do  so,  and 
I  think  upon  the  evidence  it  will  be  shown  that  there  is  ample 
reason  to  believe  that  the  purpose  for  which  this  ship  was  to 
be  fitted  out  was  ultimately  to  be  a  warlike  purpose.  My  Lords, 
the  evidence  shows  this  clearly,  that  there  were  Messrs. 
Eraser,  Trenholm  and  Company,  a  firm  who  were  clearly  in 
connection  with  the  Confederate  Government,  and  that  that 
firm  from  time  to  time  furnished  the  means  of  carrying  out  the 
objects  of  the  Confederate  Government.  It  is  clearly  shown  that 
Messrs.  Miller  and  Company,  and  likewise  Messrs.  Fawcett  and 
Company,  were  in  the  employment  of  Messrs.  Fraser,  Trenholm 
and  Company,  in  addition  to  others  whose  names  appear  ujjon 
the  information,  namely.  Captain  Bulloch,  Captain  Tessier,  and 
Mr.  Hamilton,  whose  name,  however,  does  not  appear  there.  They 
were  all  connected  with  the  transaction,  overlooking  the  ship 
from  time  to  time^  and  upon  these  facts  I  think  there  can  be  no 
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doubt  that  this  vessel  was  beiog  fitted  out  for  the  Confederate    -^oujwnt. 
States. 

Now,  my  learned  friend  Mr.  Karslake  asked  who  it  was  that 
the  Crown  charged  in  this  information,  or  rather  who  it  was  that 
was  pointed  at  by  the  evidence  as  the  party  directing  this 
matter.  My  Lords,  it  appears  clearly  upon  the  evidence  that 
whatever  was  done,  or  whatever  was  to  be  done,  was  done  at  the 
instigation  of  the  Confederate  States,  through  Messrs.  Praser,  Tren- 
holm  and  Company,  who  were  the  active  agents  of  the  Confede- 
rate States,  employing  other  agents  under  them,  for  the  purpose 
of  carrying  out  the  views  of  the  Government  of  the  Confedemte 
States,  in  arming  vessels  against  the  United  States,  with  whom 
they  were  at  war,  and  with  whom  this  country  was  at  peace. 

My  Lords,  a  great  deal  has  been  said  in  the  course  of  the 
argument  upon  what  has  taken  place  out  of  this  Court,  both  in 
the  House  of  Commons  and  amongst  the  publia  Sir  Hugh  Cairns 
called  the  attention  of  the  Court  to  those  arguments  which  were 
-used  at  a  time  when  the  public  certainly  knew  very  little  about 
this  question,  and  I  am  sure  I  am  justified  in  making  that 
observation,  when  I  remember  what  has  fallen  fi^om  his  Lordship. 
His  Lordship  is  well  acquainted  with  all  subjects  which  can  pos- 
sibly form  the  subject  of  discussion,  whatever  they  may  relate  to. 
Whatever  science  or  whatever  question  of  politics  we  may  have 
to  inquire  into,  there  is  no  man  in  this  country  better  acquainted 
with  the  subject  than  the  Lord  Chief  Baron.  But  we  have  it 
from  the  Lord  Chief  Baron  himself,  that  he  is  free  to  confess 
that  his  mind  upon  this  particular  subject  was  not  at  the  time  of 
the  trial  properly  **  equipped  and  fitted  out  f  and  I  believe  that 
it  was  only  on  Saturday  or  Friday  last  that  a  question  which 
the  Lord  Chief  Baron  had  himself  firequently  put  throughout 
the  trial,  and  indeed  throughout  the  whole  of  this  inquiry, 
was  answered,  I  will  not  say  to  the  satisfaction  of  the  Lord 
Chief  Baron,  because  we  have  not  been  able  to  satisfy  him 
in  the  conduct  of  this  case  as  much  as  we  should  have 
desired ;  but  the  question  which  the  Lord  Chief  Baron  put  was, 
"  May  a  man  not  build  a  ship  upon  a  contract  and  sell  it  to 
"  anybody  that  he  likes  ?'  That  was  the  question  put  to  my 
learned  jfriend  the  late  Attorney  General  upon  the  trial,  and  the 
Lord  Chief  Baron  complains  that  the  late  Attorney  General  did 
not  answer  the  question,  and  did  not  bring  his  mind  to  *'  equip  " 
his  Lordship's  upon  that  question,  and  upon  the  rest  of  the  case. 
Now,  I  believe,  my  Lords,  as  I  was  stating,  it  was  only  on 
Saturday  or  Friday  last  that  his  Lordship  had  the  satisfaction 
of  receiving  an  answer  to  that  question,  and  then  it  was  a 
qualified  answer, — it  was  an  answer  given  by  the  Attorney 
General,  and  the  Attorney  General,  who,  all  must  allow, 
has  conducted  this  case  with  an  ability  which  probably  has 
never  been  surpassed,  was  obliged  to*  give  a  qualified  answer 
to  the  question,  after  having  considered  it  as  we  all  have  done 
firom  the  time  when  it  was  first  put.  The  answer  was,  "  Oh, 
"  certainly,  a  man  may  build  a  ship,  and  he  may  sell  it  to  anybody. 
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Ahoumbnt.    "  whether  he  be  a  belligerent  or  whether  he  be  not ;  but  he  must 
6thDay»      "  ^^^^  ^^  ^^  ^"^^^^  *''^®  intention  which  is  declared  to  be  illegal  by 

*      "  the  7th  section  of  the  Foreign  Enlistment  Act.'*    Therefore,  I 

think  that  the  late  Attorney  General,  seeing  how  fully  that 
question  has  since  been  considered  by  eveiybody,  is  not  to  be 
so  much  blamed  because  he  did  not  answer  it  off-hand ;  and  I 
am  sure  that  his  Lordship  will  bear  me  out  when  I  say  that 
Counsel  conducting  a  case,  particularly  a  case  at  Nisi  Priusj 
are  not  anxious  to  have  those  disagreeable  questions  put  to 
them  by  the  Courts  and  particularly  by  a  Judge  of  so  much 
knowledge,  so  much  research,  and  so  much  acnteness  as  the  Lord 
Chief  Baron,  because,  of  course,  not  possessing  the  powers  of  the 
Lord  Chief  Baron,  we,  to  use  a  vulgar  expression,  sometimes 
imagine  that  his  Lordship  is  endeavouring  to  get  us  into  a  hole, 
and  therefore  I  may  perhaps  be  permitted  on  the  part  of  the  late 
Attorney  General  to  say,  that  in  my  huuible  opinion,  I  do  not 
think  that  the  course  which  he  adopted  upon  that  occasion  was 
a  course  which  most  of  us  would  not  likewise  have  adopted ; 
that  is,  not  to  get  into  an  embranglement  with  a  Judge  of  such 
powera  as  the  Lord  Chief  Baron,  but  to  confine  himself  to  tbe 
purposes  of  the  moment ;  I  will  not  say  to  postpone  the  truth  to 
the  purposes  of  the  moment,  but  to  confine  himself  to  what  was 
the  question  which  he  was  then  upon  before  the  jury,  and  to 
reserve  himself  for  that  question  without  embarrassing  himself 
with  any  other. 

Now,  my  Lords,  as  I  was  stating,  a  great  deal  has  been  said  in 
this  Court,  a  great  deal  out  of  the  Court,  and  a  great  deal  in  the 
House  of  Commons,  and  likewise  in  another  place,  namely,  the 
House  of  Lords,  with  regard  to  this  great  question  of  the  Foi'eign 
Enlistment  Act.  Now  what  was  said.  I  heard  said  myself,  over 
and  over  again,  in  the  House  of  Commons,  previously  to  what  the 
Lord  Chief  Baron  said  here,  and  the  Lord  Chief  Baron,  no  doubt, 
although  Judges  seldom  read  the  newspapers,  had  read  the  debates 
in  the  House  of  Commons. 

Loi*d  CImf  Baroii. — Not  on  the* bench. 

Mi\  Locke, — Then  I  am  right  in  assuming  that  his  Lordship 
had  read  those  debates,  and  his  Lordship,  though  a  Judge,  and 
holding  the  high  position  which  he  did,  was  not  altogether  igno- 
rant of  the  opinions  expressed  by  others  in  this  sublunary  world 
with  respect  to  this  question,  and  I  think  I  shall  not  be  contra- 
dicted by  any  one  when  I  say  that  the  general  opinion  throughout 
the  country  was  this,  they,  never  having  read  tbe  Foreign  Enlist- 
ment Act,  (and  certainly  I  do  not  blame  them,  considering  the 
immense  trouble  that  the  study  of  this  Act  Los  occasioned  to  those 
who  have  been  engaged  in  it,)  came  to  precisely  the  same  opinion 
as  his  Lordship,  and  it  was  this-  if  a  man  may  sell  gunpowder, 
if  he  may  sell  cannon  balls,  if  he  may  sell  muskets,  if  he  may 
sell  shells,  or  any  other  destructive  weapon,  why  on  earth  may 
he  not  sell  ships  ?  And  if  liis  Lordship  will  pardon  me  I  would 
say,  upon  the  point  of  his  Lordship's  charge  being  calculated 
to  mislead  the  jury,  that  the  question  asked  out  of  doors,  "  as 
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"  you  may  sell  gunpowder,* cannon  balls,  and  shells,  or  any  other   Argument. 
"  destructive  articles,  why  may  you  not  sell  an  armed  ship  V     g^^^ 

was  the  question  which  the  Lord  Chief  Baron  asked  in  this        ^' 

Court. 

Now,  my  Lords,  a  good  deal  has  been  said  here  upon  the 
subject  of  the  inconvenience  to  the  shipbuilders. 

Mr.  Baron  BramiwelL — I  really  do  not  think  that  any  one  of 
ihe  learned  counsel  for  the  defence  did  say  that. 

Mr.  Locke. — On  the  trial,  my  Lord. 

Mr.  Baron  Bramwell — They  did  not  say  it  in  the  argument, 
and  I  was  very  much  struck  with  it. 

Mr.  Locke. — My  Lord,  it  was  on  the  trial  I  think  that  there 
was  a  long  argiiment  by  Sir  Hugh  Cairns  upon  the  question  of 
Tualum  prohiMtiwi  and  malum  in  se. 

Sir  Hugh  Caima. — No. 

Mr.  Locke. — ^That  Sir  Hugh  Cairns  said  that  I  am  quite 
certain,  for  this  reason,  that  I  never  could  forget  anything  which 
fell  from  Sir  Hugh  Cairns,  and  there  was  a  long  argument  upon 
the  distinction  between  mxilum  prohibitum  and  Tnalum  in  se, 
Tliat  I  recollect  perfectly,  and  that  argument  was  made  use  of 
with  respect  to  shipbuilders,  and  it  was  urged  in  this  way,  that 
the  shipbuilders  were  doing  nothing  wliatever  that  was  in  itself 
wrong,  and  that  therefore  their  case,  it  was  argued,  was  a  hard 
case  to  be  interfered  with  by  the  Government. 

But,  my  Lords,  it  appears  to  be  an  argument  which  by  no 
possibility  ought  to  have  any  weight  in  this  court  at  any  rate, 
because  this  is  a  court  which  deals  in  hardships,  or  rather  deals 
with  them,  and  I  may  call  to  your  Lordships'  attention  an  Act 
of  Parliament  called  the  Customs  Consolidation  Act,  and  I  may 
remind  your  Lordships  that  if  a  man  has  a  few  pounds  of  tobacco 
on  board  his  yacht  which  has  come  into  port  and  he  has  not  paid 
duty,  that  yacht  is  subject  to  be  seized,  and  that  from  time  to  time 
yachts  and  other  vessels  where  the  owner  is  perfectly  innocent 
are  seized  by  the  Customs  when  they  have  any  contraband  on 
board.  And  what  is  the  reason  alleged?  That  it  is  for  the  pro- 
tection of  the  Customs.  And  therefore  when  gentlemen  are 
building  a  man-of-war  to  go  out,  and  on  the  part  of  the  Con- 
federates to  fight  against  the  Federals,  and  when  probably  the 
effect  of  that  may  be  to  bring  this  country  into  war  with  the 
Federal  States,  I  do  not  think  they  have  much  to  complain  of 
where  an  embargo  is  placed  upon  a  vessel  under  those  circum- 
stances, it  being  the  ordinary  course  in  this  country  where  offences 
are  committed  in  ships,  or  by  ships,  or  through  ships,  that  the 
first  thing  done  is  to  seize  the  ship,  and  it  is  upon  this  principle 
that  the  seizure  has  been  made  upon  this  occasion. 

But  again,  what  particular  hardship  is  there  in  that  ?  Sub- 
sequently Messrs.  Fawcett,  Preston  and  Company  put  in  a  claim 
to  this  ship,  and  say  that  it  is  their  own.  But,  my  Lords,  what 
would  have  been  the  inconvenience  if  they  were  acting  honestly 
and  rightly,  or,  at  all  events,  if  they  did  not  intend  to  infring 
8341.  II 
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Argument,    the  provisions  of  the  Act  of  Parliament  by  fitting  out  this  ship 
'TT'        for  the  Confederates  for  the  purpose  of  making  war  against  the 

^* ^'      Federal  states  ?     What  was  more  easy  for  them  than  at  once  to 

have  given  an  explanation,  and  to  have  shown  for  what  pm'pose 
this  ship  was  fitted  out?  That  is  the  ordinary  case  in  the 
Customs.  We  do  not  hear  any  great  outcry  made  when  a  ship 
of  any  individual  which  may  have  contraband  on  board  is  seized ; 
for  if  a  satisfactory  explanation  is  made  to  the  Commissioners  of 
Customs  the  ship  is  immediately  released.  And  I  use  those 
arguments,  my  Lords,  because  they  arise  out  of  the  evidence  in 
the  case,  and  it  is  a  strong  feature  to  show  what  the  intention  of 
these  people  was,  that  when  they  had  the  opportunity  of  getting 
their  ship  entirely  freed  from  the  trammels  of  the  law  they  did 
not  avail  themselves  of  that  opportunity  at  aU,  but  they  come  in 
at  the  last  moment  and  put  in  a  claim,  and  then  they  say,  "  We 
"  will  endeavour  as  far  as  we  can  to  get  out  of  the  meshes  of 
*'  this  Act  of  Parliament,  and  show  how  it  does  not  apply  to  ua" 
My  Lords,  they  have  sailed  as  near  the  wind  as  they  possibly 
could,  but  I  tMnk  that  they  have  sailed  so  near  the  wind  that  it 
will  be  taken  out  of  their  sails.  They  have  made  that  endeavour, 
and  now  I  come  to  the  mode  in  which  they  have  attempted  to 
do  it. 

Now,  my  Lords,  I  shall  take  the  argument  of  my  learned 
friend  Mr.  Mellish.  It  would  be  ill-becoming  in  me  to  take  the 
argument  of  my  learned  friend  Sir  Hugh  Cairns,  seeing  that  it 
has  been  taken  to  pieces,  and  that  he  cannot  have  an  opportunity 
of  putting  it  together  again,  and  it  has  been  commented  upon 
throughout ;  but  why  I  would  take  the  argument  of  Mr.  Mellish 
is  this,  because  he  puts  the  case  on  the  part  of  the  defendants  as 
concisely,  I  think,  as  it  can  possibly  be  put ;  and  if  that  definition 
which  he  has  made  of  their  case  will  not  hold  water,  then  it  is 
perfectly  clear  that  they  have  not  evaded  the  provisions  of  the 
7th  section  of  the  Act  of  Parliament,  but,  on  the  contrary,  they 
are  clearly  within  them. 

I  wish  to  call  your  Lordships'  attention  to  the  definition  given 
by  Mr.  Mellish  in  the  proceedings  of  Thursday,  the  19th  of 
November.  Vide  jyage  254.  Mr.  Mellish  says,  "  Having  had  a  little 
"  experience  of  the  great  skill  of  my  learned  friend  the  Attorney 
"  General,  I  know  his  great  skill  in  remarking  upon  the 
"  difierent  views  which  have  been  taken  by  the  different  counsel 
"  who  are  opposed  to  him ;  and  therefore  I  say,  that  in  pre- 
"  senting  the  view  which  I  am  about  to  present  to  your  Lord- 
"  ships,  I  of  course  am  not  to  be  taken  as  in  any  degree  abandon- 
"  ing  or  qualifying  what  has  been  previously  said  by  my  learned 
"  friends.''  Now  that  is  very  well  for  Mr.  Mellish  to  say,  but  it 
will  be  for  your  Lordships  to  say  whether,  if  Mr.  Mellish  be  right, 
he  does  or  he  does  not  demolish  any  of  his  learned  friends. 
But  that  is  perfectly  immaterial  for  the  sake  of  the  argument 
which  I  am  endeavouring  to  address  to  your  Lordships,  because 
I  put  it  that  Mr.  Mellish  understands  this  case  as  well  or  indeed 
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better  than  anybody.     Mr.  Mellish  understood  it  long  before  any    Argument. 

of  US  thought  about  it,  and  Mr.  Mellish  puts  it  in  this  short  and        

concise  manner.     He  says,  "  But  I  venture  to  go  to  this  extent,      cth  Day. 

"  that  it  is  perfectly  legal,  under  this  Act  of  Parliament,  for  any 

"  shipbuilder  in  this  country  to  build  a  ship."     Now,  nobody  can 

dispute  that  fact.     Then  it  goes  on,  and  this  is  a  part  of  his 

speech  which  requires  carefid  attention,  "  perfectly  well  knowing 

"  that  it  is  adapted  for  war,  under  a  contract  with  one  of  two 

"  belligerents ;  and  to  equip  that  ship,  so  far  as  is  necessary  to 

"  enable  it  to  sail  away  from  this  country,  and  to  deliver  it  to 

"  the  belligerent  either  here  or  elsewhere  in  that  unarmed  state."    ■ 

Now,  Mr.  Mellish  entirely  leaves  out  in  that  the  intent  with 

which  it  is  built ;  the  guilty  intent  which  is  alleged  in  the  Act  of 

Parliament,  and  which  creates  the  offence.     But  there  is  another 

word  which  he  has  left  out,  and  it  comes  between  "  ship "  and 

"  so."     I  think  he  should  have  introduced,  in  order  to  have  met 

the  facts  of  this  case,  the  word  "  only,''  so  that  it  would  have 

read  *^  only  so  far  as  is  necessary  to  enable  it  to  sail  away  from 

'*  this  country ;"  because  unless  he  puts  in  the  words  *'  only  so 

"  far,"  he  does  not  meet  this  case,  and  for  this  reason,  that  all  our 

evidence  (if  we  are  upon  the  question  of  a  warlike  equipment), 

and  it  was  a  mass  of  evidence,  went  to  show  that  there  was 

more  done  to  this  ship  than  was  only  necessary  to  enable  it  to 

sail  away  from  this  country. 

Now,  my  Lords,  what  was  done  to  this  ship?  What  was 
necessary  to  enable  that  ship  to  sail  away  from  this  country  ? 
Sail  she  would  not,  because  she  would  steam.  Was  it  neces- 
sary to  have  her  bulwarks  made  of  a  particular  description  ? 
Was  it  necessary  that  stanchions  should  be  fixed  to  the  side  of 
that  vessel  in  which  to  put  the  hammock  nettings  ?  Was  it  neces- 
sary, in  order  to  enable  an  ordinary  ship  to  sail  away  from  this 
country,  that  she  should  have  an  extraordinary  rudder.  And 
therefore  I  say  that  Mr.  Mellish's  position  is  imtenable,  because 
upon  the  question  of  armed  equipment  with  regard  to  this  ship 
more  was  done  to  it  than  was  necessary  to  enable  it  to  sail 
away  from  this  country.  With  regard  to  the  ship  being  built 
under  a  contract,  I  dare  say  this  ship  was  built  under  a  contract ; 
and  if  the  defendants  had  chosen  they  might  have  produced 
that  contract,  and  if  they  had  produced  a  contract  to  show  that 
the  ship  was  built  for  the  Emperor  of  Japan,  or  the  Emperor  of 
China,  or  any  person  of  that  description,  no  doubt  it  would  have 
gone  a  long  way  to  show  that  this  was  an  innocent  undertaking. 
But  whether  it  is  by  a  contract,  or  whether  it  is  not,  does  not 
appear  to  me,  my  Lords,  to  alter  the  case  at  all.  The  question  is. 
Who  was  it  built  for  ?  If  it  was  built  under  a  contract  for  any  of 
the  illegal  purposes  alleged  in  the  7th  section  of  the  Foreign  En- 
listment Act,  then  the  ship  would  be  clearly  forfeitable.  Mr. 
Mellish  continues,  *'  and  to  equip  that  ship,  so  far  as  is  necessary, 
"  to  enable  it  to  sail  away  from  this  country  and  to  deliver  it 
''  to   the   l.elligcrent    either    here    or    elsewhere    in    tliat    uii- 


600 

ABauMENT.    "  armed  state."    Now,  my  Lord,  whether  a  shipbuilder  might . 
rrr        do  that  would   depend    upon  what  the    intention   was,   and 

^'      it  appears  to  me  that   Mr.   Mellish  puts  it    upon  the  very 

gi'ound  upon  which  his  Lordship  put  it  at  the  trial     May 
you  not    do   that   particular    thing    Mr.    Mellish    says.     Mr. 
Mellish  upholds  his  Lordship's  ruling  at  the  trial,  and  contends 
that  that  is  right  and  legal     I  submit,  in  the  first  place,  my 
Lord,  that  the  mode  in  which  Mr.  Mellish  puts  it  is  not  a  true 
statement  in  the  first  place  of  what  was  the  condition  of  that 
ship ;  but  that  if  there  be  the  intent,  even  the  state  in  which  Mr. 
Mellish  says  the  ship  was,  is  not  a  state  which  would  make  the 
ship  not  liable  to  be  seized.     My  Lord,  it  is  quite  clear  with 
respect  to  the  fittings  out,  that  there  was  to  some  extent  a  war- 
like equipment  of  that  ship.     It  certainly  wa«  not  completed. 
But,  my  Lord,  if  to  any  extent  there  was  a  warlike  equipment, 
where  is  the  line  to  be  drawn  ?  because  if  it  is  to  be  a  complete 
equipment,  a  man  might  build  a  ship  and  put  in  every  portion  of 
the  armament  except  one  gun ;  it  would  not  be  completed.    And 
therefore  I  must  say,  that  I  think  that  way  of  putting  it,  namely, 
the  ship  not  being  completed,  is  one  of  the  most  futile  arguments 
that  possibly  could  be  adduced ;  because  if  the  question  turned 
upon  the  thing  being  completed  or  not  completed,  it  would  be 
the  most  simple  thing  always  to  carry  out  the  work  of  the  ship 
to  a  certain  extent  and  not  quite  complete  it     But  the  question 
arises.  Is  it  completed  sufficiently  to  show  the  purpose  with  regard 
to  warlike  equipment  ?    It  is  a  vessel  with  bulwarks  belonging 
to  a  man-of-war,  and  I  would  call  your  Lordship's  attention 
(which  has  not  been  drawn  to  the  point  in  the  course  of  thLs 
argument,  showing  cause  against  the  rule),  to  the  picture  of  the 
sliip,  the  photograph  which  was  put  in  evidence  on  the  trial,  and 
I  think  it  would  save  the  Court  an  immense  deal  of  trouble  if 
tliey  would  only  look  at  that,  because  you  might  as  well  say  that 
you  would  look  upon  the  picture  of  an  elephant,  and  take  it  for 
a  horse,  as  that  you  would  look  at  a  photograph  of  this  ship  and 
take  it  for  a  merchant  ship.     If  any  body  has  ever  seen  a  gun- 
boat, this  was  a  gun-boat  in  every  sense  of  the  word.   It  has  every 
appearance  of  a  gun-boat.     But  in  addition  to  that,  there  was 
evidence  as  to  its  component  parts ;  how  they  were  made  up, 
how  the  ship  was  built,  what  was  the  nature  of  its  bulwarks, 
what  was  the  nature  of  its  rudder,  and  above  all  as  to  its  having 
those  stanchions  put  up  for  hammock  nettings,  which  hammock 
nettings  act  as  a  shield  for  the  ship. 

[The  Court  adjourned  for  a  short  time,] 

Mr.  Locke. — I  was  saying,  my  Lord,  that  whether  or  not  the 
ship  were  completed  is  perfectly  immaterial.  The  question  is, 
What  indications,  with  regard  to  whether  there  was  any  warlike 
equipment  or  not,  were  there  upon  that  vessel  to  show  that  she 
was  intended  for  a  vessel  of  war — and  I  call  your  Lordship's 
attention  to  the  evidence  with  respect  to  the  hammock  racks  and 
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*8ianchioDs — ^and,  my  Lord,  those  hammock  racks  and  stanchions    Aboumekt. 
would  act  as  a  shield  for  that  vessel.     Now  certainly  we  have      etTDar 

arrived  at  a  time  when  the  use  of  gunpowder  has  done  away        * 

with  the  necessity  of  using  the  ordinary  shield  in  battle  by  land, 
but  I  think  it  would  never  be  contended  that  if  in  olden  times  a 
maker  of  armour  had  supplied  a  shield  he  would  not  have  been 
supplying  a  warlike  equipment.  Now,  therefore,  if  those  stan- 
chions were  put  up  with  a  view  of  placing  upon  them  the  ham- 
mock racks,  and  if,  as  we  have  it  in  evidence,  those  hammock 
racks  are  used  in  vessels  of  war  for  the  purpose  of  protecting  the 
men  against  the  shot  of  the  enemy,  they  are  certainly,  as  far  as 
they  go,  most  clearly  a  warlike  equipment.  But,  my  Lord,  as 
has  been  observed,  to  show  that  this  vessel  was  being  fitted  out 
for  the  purposes  of  war 

Lord  Chief  Baron, — If  you  are  contending  against  the  argu- 
ment of  Mr.  Mellish,  which  I  collect  you  to  be  from  the  con- 
tinuity of  your  sentences,  let  me  point  out  to  you  that  Mr. 
Mellish  expressly  says  that  it  was  a  ship  of  war — he  avows  it  to 
be  a  ship  of  war,  and  says  it  is  perfectly  lawful  to  fit  out  a  vessel 
of  war.  His  argument  is,  that  you  must  not  send  it  away  in  a 
condition  to  be  used  as  a  vessel  of  war. 

Mr.  Locke. — I  will  call  your  Lordships'  attention  to  page  18, 
where  Mr.  Mellish  lays  down  his  proposition  that  it  is  lawful  for 
a  shipbuilder  to  equip  a  vessel  in  the  way  he  there  states,  "  and 
"  to  deliver  it  to  the  belligerent  either  here  or  elsewhere  in  that 
*'  unarmed  state ;"  and  therefore  I  presume,  my  Lord,  that  he 
assumes  that  to  make  it  lawful  to  fit  out  the  vessel  in  the  way 
to  which  he  refers,  it  must  be  entirely  in  an  unarmed  state. 

Lord  Chief  Baron.^  Oh,  dear,  no.  I  do  not  imagine  that  is 
his  argument  at  all. 

Mr.  Locke. — What  I  understand  him  to  say  is  this.  In  point  of 
fact  you  may  build  the  hull  and  deliver  that  to  either  of  the 
belligerents  in  an  unarmed  state.  But  what  I  am  contending 
for  is,  that  that  was  not  the  case  with  this  vessel  at  all ;  it  was 
not  a  mere  hull^  and  it  was  not  delivered  to  the  belligerent,  and 
would  not  have  been  delivered  to  the  belligerent,  even  as  far  as 
it  had  [then  gone,  in  an  imarmed  state,  inasmuch  as  it  had  those 
stanchions  placed  for  the  hammock  nettings,  which  were,  in  point 
of  fact^  an  equipment  for  war.  With  regard  to  the  hammock 
nettings,  I  submit  that  they  were  to  act  as  a  shield  against  the 
enemy.  A  shield  to  be  used  on  land  would  be  a  warlike  equip- 
ment, and  I  should  assume  that  a  shield  to  a  ship  would  have  a 
similar  signification.  But,  my  Lord,  in  addition  to  that  there 
was  the  cooking  apparatus. 

Lord  Chief  Baron. — If  a  Roman  soldier,  for  instance,  went 
into  battle  with  a  shield  only,  without  a  sword,  you  would  hardly 
say  that  he  was  armed. 

Mr.  Locke. — He  is  armed  against  the  enemy  certainly.  He  is 
armed  with  the  shield ;  and  if  it  were  not  for  the  shield,  he 
would   probably   have  a  javelin  through  his. body.     T  cannot 
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ARQUMisNt.   recollect  the  precise  quotation,  but  I  am  sure  in  Homer,  where' 

Achilles  put  on  his  armour 

6th  Day.  Lord  Chief  Baron,— Kg  added  an  offensive  weapon  to  all 

that. 

Mr.  Locke, — He  did.  But  suppose  he  had  not  had  time  to 
get  an  offensive  weapon,  nobody  can  contend  that  he  would  not 
have  been  partly  armed  ;  he  would  have  put  on  as  much  armour 
as  he  could  under  the  circumstancea  All  I  contend  for  is  this, 
that  a  shield  is  part  of  the  armour,  and  that  the  stanchions  and 
the  hammock  racks  are  part  of  the  armour. 

Lo7^d  Chief  Baron. — It  has  several  times  been  observed  that 
privileges  which  are  given  under  particular  statutes  are  meant 
as  a  shield  and  not  as  a  sword  ;  you,  no  doubt,  remember  the 
use  of  that  expression. 

-Sfr.  Locke. — ^Yes,  my  Lord.  When  we  bear  in  mind  what  we 
arm  our  ships  with  now,  this  is  certainly  a  mild  sort  of  shield, 
because,  I  presume,  it  could  only  be  effectual  against  rifle-shot. 
But  what  do  we  call  the  shield  we  put  upon  the  new  vessels  of 
war  ?  It  is  called  "  armour  plating,"  that  is,  the  shield  to  pre- 
serve the  ship  ;  and  would  any  body  say  that  with  that  armour 
plating  the  "  Warrior "  was  not  armed  ?  I  conceive  that  any- 
thing that  is  done  to  the  ship  which  enables  it  to  act  as  a  man- 
of-war  

Lord  Chief  Baron. — That  turns  upon  a  mere  question  of  terms, 
what  we  caU  "  armour  "  and  what  we  call  offensive  "  weapons." 

Mr.  Locke. — ^Yes,  my  Lord. 

Lord  Chisf  Baron. — ^A  shield  may  be  in  one  sense  armour,  but 
certainly  it  is  not  a  weapon  of  attack.  Long  ago  I  received  a 
good  bit  of  philosophical  advice,  which  was  this :  Where  you 
have  any  discussion  going  on,  find  out  whether  it  is  really  a 
question  of  some  foundation  or  principle,  or  whether  it  merely 
means  by  what  name  you  shall  call  something,  for  the  moment 
you  find  it  a  question  as  to  the  meaning  of  terms,  you  had  better 
give  it  up  and  look  at  a  dictionary. 

Mr.  Locke. — When  we  look,  it  does  not  always  give  us  th^ 
exact  definition  we  want ;  and  dictionaries  vary 

Lord  Chief  Baron. — ^Very  much, 

Mr.  LockOf^At  different  times ;  and  we  must  take  a  dictionary 
of  our  own  times.  Probably  a  dictionary  ages  ago,  when  they 
had  no  guns  to  use,  would  not  much  help  us. 

Lord  Cliief  Baron. — The  meaning  of  words  alter  altogether ; 
formerly  "  to  let "  meant  "  to  hinder,"  now  it  means  "  to  permit ;" 
formerly  the  word  "  prevent "  meant  "to  go  before  and  assist," 
now  it  means  "  to  go  before  and  hinder." 

Mr.  Locke. — With  regard  to  this — ^it  is  for  your  Lordships  to  put 
what  construction  you  like  upon  it — it  appears  to  me  that  putting 
a  shield  to  a  ship,  such  aa  the  armour  plating  that  the  "  Warrior  " 
or  any  of  those  vessels  has,  would  be  arming  it  to  a  certain  extent. 
Then,  with  regard  to  the  cooking  apparatus,  that  was  provided 
for  a  number  of  men  that  could  not  by  any  possibility  be  required 
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on  board  any  vessel  but  a  vessel  of  war.     It  was  for  150  or  200   Ajigumbut. 
men ;  that  was  stated  in  evidence  not  to  have  been  necessary  for      ^^^y 

any  merchant  ship,  nor  for  any  yacht,  but  only  for  a  vessel  of       .- 

war.  Besides  that  I  should  call  to  your  Lordships'  atten- 
tion that  the  bulwarks  were  of  a  particular  height,  different 
from  that  of  any  merchant  vessel ;  and  if  I  recollect  rightly, 
those  guns  that  were  being  manufactured  were  of  such  a  height 
as  to  fire  over  these  bulwarks.  It  was  not  distinctly  shown 
that  the  guns  had  a  number  on  them  for  the  vessel;  but 
this  was  clearly  shown  that  at  the  very  same  moment  and 
in  the  same  place  that  they  were  making  the  machinery  for 
the  ship,  they  were  making  the  guns,  as  we  assumed,  for  the  ship 
likewise.  Now,  my  Lord,  the  machinery  was  made  and  put  on 
board  ;  the  guns  were  not  intended  to  be  put  on  board  there, 
they  were  sent  up  to  London,  and,  as  we  assumed,  they  were  to 
be  sent  on  afterwards  and  put  on  board  the  ship. 

But,  my  Lords,  I  would  contend  that  an  armed  equipment  is 
not  at  all  necessary.  I  will  not  go  into  that  question  at 
any  length,^  but  if  your  Lordship  would  allow  me  (aud  your 
Lordship  has  thrown  out  that  you  would  pay  attention  to 
anything  said  by  any  one  that  might  throw  any  light  upon 
this  question),  I  would  caU  your  Lordships'  attention  to  the 
case  which  I  mentioned  before,  namely,  the  case  of  Granatelli, 
which  was  tried  in  the  Central  Criminal  Court,  on  Thursday, 
July  the  5th,  Friday,  July  the  6th,  and  Saturday,  July  the  7th, 
in  the  year  1849.  Now,  my  Lord,  with  respect  to  that  case,  in 
the  first  place,  I  believe  your  Lordships  would  call  this  clearly  an 
authentic  report,  it  is  the  shorthand  writer's  note  of  the  case  at 
the  Central  Criminal  Court,  and  it  is  contained  in  a  book  in 
which  all  those  reports  are  bound  up,  and  probably  your  Lord- 
ship has  it — or  perhaps  your  Lordship  has  not  preserved  it — as 
Mr.  Baron  Channel!  said  they  were  sent  to  all  the  Judges. 

Mr,  Baron  ChauTiell. — The  Judges  on  the  bench  at  that  date 
would  have  a  copy  of  it. 

Mr.  Locke, — There  was  present  the  Right  Honourable  the  Lord 
Mayor,  Mr.  Justice  Coltman,  Mr.  Justice  Maule,  Sir  John  Key, 
and  other  aldermen.  Mr.  Justice  Coltman  and  Mr.  Justice  Maule 
were  the  two  Judges  present  at  the  Central  Criminal  Court  on 
that  occasion,  and  I  should  mention  who  the  counsel  in  the 
case  were,  more  especially  after  what  fell  from  your  Lordship 
with  respect  to  Mr.  Baron  Martin,  because  he  was  a  counsel  in 
the  case.  The  statement  of  that  case  is  this:  '^Franco  Mac- 
"  cagnone  Granatelli,  commonly  called  Prince  Granatelli,  Lewis 
"  Scalia,  and  John  Moody  were  indicted  (together  with  Salvadore 
"  D'Amico,  who  did  not  surrender)  for  unlawfully,  and  without 
"  the  leave  of  Her  Majesty,  equipping,  fitting  out,  and  furnish- 
"  ing  a  certain  vessel,  called  the  *  Bombay,'  with  intent  to  com- 
"  mit  hostilities  against  the  King  of  the  Two  Sicilies.  Other 
'*  counts  for  a  conspiracy,  and  varying  the  manner  of  stating  the 
"  charge."     That  is  all  that  the  note  gives  of  the  case  apart 
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Ahoumbnt.    from  the  evidence.    Sir  Frederick  Thesiger,  with  Mr.  Olaxkson 

7^        and  Mr.  Bodkin,  conducted  the  prosecution  ;  Mr.  Baron  Martin 

^^     ^^'      defended  Scalia.     This  report  gives  the  cross-examination,  but  it 

does  not  say  who  the  counsel  appeared  for,  but  we  can  collect 

that  from  the  evidence. 

Mr,  Baron  Channell, — My  brother  Martin  and  Sir  FitzRoy 
Kelly  were  both  counsel  against  the  Crown, 

Mr.  Locke. — I  think  Sir  FitzRoy  Kelly  counsel  for  Prince 
Qranatelli.  I  do  not  know  whether  Mr.  Baron  Martin  was  for 
Scalia  or  not,  but  Mr.  Montague  Chambers  defended  the  other 
defendant,  Moody.  The  case  occupied  three  days ;  it  was  most 
ftiUy  gone  into  certainly,  and  in  the  result  there  was  a  verdict 
of  Not  guilty ;  but  I  must  call  your  Lordships'  attention,  as  has 
been  done  with  regard  to  other  matters  in  this  case,  to  the  state 
of  public  opinion  at  that  time. 

Lord  Chief  Baron. — You  had  better  not  refer  to  that  aJL  I 
must  appeal  to  you  to  assist  in  the  administration  of  justice  by 
not  making  reference  to  such  matters.  What  have  we  to  do 
in  this  case  with  public  opinion  now,  or  at  any  other  time  ? 

Mr.  Locke. — I  will  tell  you.  This  was  a  prosecution  in  the 
year  1 849,  not  instituted  by  the  Crown.  Immediately  follow- 
ing the  French  Revolution  of  1848  there  was  a  rising  in 
Sicily  against  the  Neapolitan  Government,  and  your  Lordship, 
I  am  sure,  will  bear  in  mind  that  at  that  time  there  was  a 
strong  feeling  in  this  country,  and  which,  I  believe,  continued 
down  to  the  time  of  Qarabaldi,  very  much  in  favour  of  the 
Sicilians. 

Lord  Chief  Baron. — In  favour  of  every  resistance  to  oppres- 
sion all  over  the  world,  wherever  occurring. 

Mr.  Locke.  ^Yes,  certainly.  Seeing  that  this  was  not  a  Govern- 
ment prosecution,  that  it  was  a  prosecution  instituted  by  the 
Neapolitan  Government  themselves,  upon  which  their  Ambas- 
sador was  examined  in  the  Court,  it  is  not  extraordinary  that 
there  should  have  been  a  verdict  of  Not  guilty  ;  but,  my  Lord,  I 
mention  the  case  as  showing  that  this  precise  question  arose  in  it. 

Mr.  Baron  Cha/nnell. — What  the  Lord  Chirf  Baron  stated  the 
other  day  is  in  accordance  with  the  modem  practice.  For  the 
despatch  of  business  one  Judge  sits  in  one  Court  and  another 
Judge  in  a  separate  Court.  When  a  case  of  any  considerable 
importance  comes  on  it  is  not  unusual  for  the  Judge  to  request 
his  brother  Judge  to  sit  with  him.  On  those  occasions  it  is 
customary  for  each  judge  to  take  part  in  any  question  of  law 
which  may  arise.  In  the  case  you  are  referring  to,  Mr,  Justice 
Maule  presided  with  Mr.  Justice  Coltman  in  the  way  I  have 
supposed,  as  one  of  the  Judges  attending  to  the  case. 

Mr.  Locke. — I  have  no  doubt  that  was  so  in  a  case  of  this 
description  which  lasted  three   days,  and   where  for  the  first 
.  time 

Mr.  Baron  Pigott. — Unless  you  can  give  us  the  direction  of 
the  learnc:!  Judge,  it  is  not  of  much  use  referring  to  the  case. 
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Mr.  Locke. — I  am  about  to  do  so.    It  has  been  assumed  that  this   Aboumbnt. 

is  the  first  time  that  this  question  has  come  before  a  court  of  justice.        

Precisely  the  same  question  came  before  the  Central  Criminal      ^^  ^^^' 

Court  in  that  case,  with  this  exception,  that  was  an  indictment, 

but  it  did  not  make  any  difference  with  respect  to  the  point  of 

law  as  to  equipment.      It  was  an  indictment  against  those 

parties  for  equipping  the  vessel  the  "  Bombay,"  for  the  Sicilians 

to  act  against  the  Neapolitans,  who  were  at  peace  with  us  at  that 

time,  therefore  that  is  precisely  the  same  case.   I  will  first  call  your 

Lordships'  attention  to  this,  that  Sir  FitzRoy  Kelly,  in  addressing 

the  jury,  said,  "The  prosecution  was  not  by  the  Government,  but  by 

"  a  foreign  prince  to  punish  his  own  subjects."     That  was  Sir 

FitzRoy  Kelly's  argument,  and  certainly  a  very  strong  one  to  an 

English  jury.    Then  he  went  on,  on  the  point  of  law,  to  argue 

"  that  the  vessel  could  not  be  considered  to  be  equipped  until  fully 

"  provided  with  men  and  arms."    Mr.  Justice  Coltman  then  said, 

"  He  did  not  go  along  with  the  learned  counsel;  the  Act  of 

"  Parliament  expressly  made  a  distinction  between  fitting  out 

"  and  arming.*'   Now,  my  Lord,  that  certainly,  if  it  could  be  taken 

as  a  decision,  goes  a  long  way  to  explain  the  seventh  section 

of  the  Foreign  Enlistment  Act ;  at  all  events  it  disposes  of  the 

question  which    has  been  very  often  mooted  and  very  much 

discussed  before  your   Lordships,   whether,  in  the  first  place, 

fitting  out  and  arming  were  not  the  same  thing ;  and  whether, 

in  point  of  fact,  if  there  were  a  fitting  out,  it  must  not  be  an  armed 

one.    But  it  appears  to  me  that  Mr.  Justice  Coltman  lays  it  down, 

that  fitting  out  a  vessel  and  arming  a  vessel  are  two  distinct 

things.     I- will  read  such  parts  of  his  summing  up  as  bear  upon 

this;  he  says,  ''There  are  three  separate  charges  in  the  indict- 

"  ment" 

Mr.  Baron  Cha/nnell. — What  you  are  reading  from  is  not  the 
full  transcript,  as  I  understand  you. 

Mr,  Locke. — No,  my  Lord. 

Mr.  Baron  ChanTiell. — The  corporation  employed  a  shorthand 
writer,  whose  report,  as  I  understand,  you  are  reading. 

Mr,  Locke. — This  is  not  from  the  corporation  report ;  this  is  from 
what  I  have  obtained  from  the  "  Times"  newspaper,  but  I  use  it, 
after  what  fell  from  the  Lord  Chief  Baron  the  other  day.  He  said 
he  could  consult  Mr.  Baron  Martin  upon  this  question,  Mr.  Baron 
Martin  having  been  engaged  in  this  case.  If  what  I  state  now 
from  the  report  in  the  "  Times  "  should  be  incorrect,  there  is  no 
doubt  that  Mr.  Baron  Martin  would  set  it  right. 

Lord  Chief  Baron. — Mr.  Baron  Martin  is  not  here, 

Mr.  Locke. — No ;  but  your  Lordship  stated  the  other  day  that 
you  could  confer  with  him. 

Lord  Chief  Ba/ron. — The  only  way  in  which  such  materials 
could  be  usefully  presented  to  the  Court  as  an  authority  would 
be  by  the  learned  Judge  who  was  then  a  counsel  in  the  case,  re- 
freshing his  memory  and  telling  the  Court  what  he  considered 
was  the  decision  in  that  case,  if  there  was  any. 
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ARaumNT.        Mr.  Lodhe. — Perhaps  your  Lordship  will  allow  him  to  refresh 
rr^        his  memory  from  this  statement, 

^^ y*         Lord  Chief  Baron.  —What  I  said  was  this, — send  the  materials 

to  Mr.  Baron  Martin,  because  it  is  in  vain  to  present  them  to  us  ; 
we  know  nothing  about  it,  and  you  can  hardly  suppose  that  we 
shall  communicate  with  Mr.  Baron  Martin^  putting  him  in  pos- 
session of  those  materials,  and  asking  him  to  form  an  opinion  upon 
them. 

Mr.  Locke. — "  There  were  three  separate  charges  in  the  indict- 
*'  ment,  first,  enlisting  sailors ;  second,  enlisting  soldiers ;  and 
"  third  "  (which  is  the  most  important),  "  fitting  out  a  vessel 
"  with  the  intent  to  employ  it  for  warlike  purposes  against  the 
"  King  of  Naples.  A  good  deal  had  been  said  with  regard  to 
"  the  intention  of  the  Act  of  Parliament,  but  at  present  he 
"  should  tell  them  that  if  they  were  satisfied  that  the  vessel  was 
"  fitted  out  for  the  purpose  of  committing  hostilities  against  the 
'*  Neapolitans,  and  that  the  object  was  so  far  carried  out  as  that 
"  by  putting  the  armament  on  board  " 

Lord  Chief  Baron. — You  are  now  only  reading  from  the 
"  Times  "  newspaper.  It  is  the  first  time  such  a  thing  has  been 
attempted  in  this  Court. 

Mr.  Locke.— There  are  only  three  more  lines,  my  Lord. 

Mr.  Baron  Bramwell. — I  think  it  very  objectionable.  If  that 
is  to  be  read,  every  newspaper  report  is  equally  entitled  to  be 
read  in  a  court  of  justice. 

Mr.  Locke, — I  have  endeavoured  to  get  the  shorthand  writer  s 
note,  but  unfortunately  I  have  not  been  able. 

Lord  Chief  Baron. — You  see  it  is  not  because  you  have  endea- 
voured to  get  what  is  good,  that  therefore  we  are  to  put  up  with 
something  that  is  not  good. 

'  Mr.  Locke. — ^I'hen  I  will  use  this  as  my  own  argument.  '*  If 
"  the  object  was  so  far  carried  out  as  that  by  putting  the  arma- 
"  ment  on  board  she  would  have  been  ready  to  go  into  action, 
"  that  would  be  quite  sufficient." 

Lord  Chief  Ba/ron. — What  you  are  doing  is  this,  you  are  in- 
sinuating to  us  that  that  was  what  the  learned  Judge  ruled ;  that 
is  the  object  of  using  that  argument.  It  is  really  doing  the  same 
thing  that  you  object  to  as  having  been  done  in  the  case  of  the 
^'  Alexandra,"  that  is,  pretending  to  do  one  thing  and  doing 
another. 

Mr,  Locke. — I  understood  your  Lordship  this  morning  to  say 
that  any  opinion  expressed  in  dear  language  that  might  throw 
light  lipon  this  subject  would  be  welcomed  by  youi*  Lordship,  from 
whatever  source ;  and  I  am  certain  your  Lordship  has  throughout 
the  whole  of  this  case  relaxed  the  strict  rules  with  regard-  to 
arguing  cases  of  this  description. 

Mr.  Baron  Bramwell. — That  is  like  saying,  that  my  Lord  has 
done  what  is  wrong,  as  I  understand.  ^ 

Mr.  Locke. — ^A  question  certainly  arose  in  the  first  instance, 
whether  what  was  said  in  Parliament   should  be  used,  and  it 
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was  used;    but,   however,  I   will  not  dwell   further  upoa  the    Aeoument. 

subject,  I  was  only   anxious  to  call  to  your  Lordships'  atten-        

tion  to  the  opinion  of  a  learned  Judge,  who  had  the  question      6th  Day, 
before  him  for  the  first  time,  and  who  was  assisted  by  Mr.  Justice 
Maule. 

Now,  my  Lord,  I  will  refer  to  that  book  of  Mr.  Gibbs,  of 
which  your  Lordship  has  spoken  so  favourably,  and  your  Lord- 
ships will  find  him,  after  fully  considering  the  question 

Lord  Chief  Baron. — ^Are  you  proposing  to  give  his  opinion  ? 

Mr,  Locke. — I  mean  merely  to  quote  what  he  says  with  re- 
gard to  equipment. 

Lord  Chief  Baron. — You  can  hardly  quote  that. 

Mr.  Locke, — Very  well,  my  Lord  Then  I  will  caU  one 
matter  to  your  Lordship's  attention,  with  respect  to  the  course 
that  has  been  pursued  in  these  matters  by  the  American  Govern- 
ment ;  aad  perhaps  I  should  be  allowed  to  read  from  Mr.  Gibbs' 
book,  not  his  opinion,  but  an  extract  from  a  senate  document 
of  the  1st  and  2nd  sessions,  34th  Congress,  page  238.  Now,  my 
Lord,  that  relates  to  a  vessel  called  the  "  Maury,"  and  brings 
us  down  to  the  year  1855,  during  the  Crimean  war,  and  I  use 
it  to  show  the  course  that  is  pursued  in  the  United  States,  and 
also  to  show  that  if  the  defendants  in  this  case  had  chosen 
to  act  openly  in  the  first  instance,  and  had  explained  what  their 
object  was,  and  h^d  shown  that  that  object  was  an  innocent  one, 
the  vessel  would,  of  course,  have  been  at  once  released.  Now, 
this  was  the  seizure  of  the  "Maury,"  in  the  year  1855,  by  the 
American  Government,  on  the  information  of  Mr.  Crampton,  the 
English  minister.  He  stated  that  he  had  reason  to  believe  that 
she  was  being  fitted  out  for  the  Russian  service,  and  that  other 
vessels  were  in  progress,  intended  to  intercept  the  mails  between 
Liverpool  and  Boston.  It  appears  that  the  "  Maury  "  had  on 
board  at  the  time  14  guns,  muskets,  side  arms,  ammunition, 
and  timber.  In  that  case  the  vessel,  at  all  events,  was  libelled, 
and  was  placed  in  charge  of  the  marslial  (I  use  this  to  show . 
that  the  vessel  in  that  case  was  actually  seized)  ;  but  upon  an 
explanation  being  given,  the  vessel  was  set  at  liberty  with  the 
full  sanction  of  the  English  consul.  Now,  my  Lord,  if  they  had 
chosen  to  give  an  explanation  in  the  present  case,  a  similar  result 
might  have  followed  if  the  purpose  had  been  an  innocent  one, 
therefore  we  have  a  right  to  assume  that  no  such  explanation 
could  have  been  given. 

I  should  like,  before  I  sit  down,  to  make  one  or  two  obser- 
vations with  regard  to  the  summing  up  of  the  learned  Lord  Chief 
Baron,  and  that  only  with  respect  to  what  has  fallen  from  his 
Lordship  in  the  course  of  this  argument,  namely,  that  he  had  no 
information  given  liim  in  this  case  with  reference  to  what  was 
the  question  which  was  to  be  decided. 

io7^  Chief  Baron. — I  did  not  say  no  information  was  given 
about  the  matter  at  all. 

Mr.  Locke. — ^No  information  as  to  what  the  point  was  upon 
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ARoxnavt.    which  the  counsel  for  the  Crown  would  rely  in  the  explanation 

of  the  Foreign  Enlistment  Act     Now,  my  Lord,  I  wish  to  refer 

eUi^y.      y^^^  Lordship  to  what  fell  from  the  late  Attorney  General  ia 
opening  this  case. 

Lord  Chief  Baron. — To  what  page  are  you  referring  ? 
Mr.  Locke, — I  will  refer  your  Lordship,  in  the  first  place,  to 
page  5,  where  the  learned  Attorney  General  states  to  the  jury 
what  this  information  is ;  that  it  is  a  proceeding  for  forfeiture ;  and 
he  then  cites  the  Act  of  Parliament,  and  then  describes  all  the 
persons  who  are  connected  with  the  transaction  ;  and  he  states 
what  the  object  of  the  Act  of  Parliament  is,  namely,  to  enforce 
the  observance  of  neutrality  in  the  event  of  war  between  states 
with  each  of  whom  this  country  might  happen  to  be  in  friendly 
relations.     He  clearly  states  the  object  of  the  Act  of  Parliament, 
namely,  for  the  purpose  of  enforcing  upon  the  subjects  of  this 
country  that  neutrality  which  is  for  the  benefit  of  the  common 
weal  of  the  nation.     He  then  goes  on  to  describe  what  had  been 
done  with  respect  to  this  vessel.     He  then  says  at  page  11,  "I 
"  think  you  will  find  that  the  vessel,  as  a  hull,  is  complete. 
"  The  masts  are  in,  and  were  in  at  the  time  of  the  seizure,  be- 
"  cause  the  vessel  has  very  properly  remained  from  that  time 
"  to  the  present  in  the  state  in  which  she  was  found  at  the 
"  time  of  the  seizure.     The  hull  is  complete,   the  maste  are 
"  in,   the  rigging  appears   to  have  been,  I  think,  from   that 
"  photograph,  commenced,  and  the  boiler,  for  it  was  a  screw 
"  steamer,  a  screw  propeller,  the  screw  was  in,  and  the  boiler  was 
"  in,  but  I  think  the  fittings  of  the  boiler  were  not  complete    At 
"  all  events,  gentlemen,  the  vessel  had  proceeded  so  far  that  there 
"  seemed  to  be,  and  I  believe  there  was,  no  difficulty  whatever 
"  in  determining  that  the  destination  of  the  vessel,  in  whatever 
**  quarter  of  the  world  it  was  intended  she  should  be  employed,  was 
'*  a  warlike  destination.     Now,  gentlemen,  that  brings  me  to  the 
^'  next  step  in  these  proceedings.     The  seizure  having  been  made, 
"  it  then  became  the  duty  of  the  Attorney  General  to  file  an  infor- 
^'  mation,  that  is  to  say,  to  make  a  certain  statement,  in  proper 
"  form,  of  the  grounds  upon  which  the  seizure  had  taken  place, 
"  and  upon  which  the  legality  and  justice  of  the  seizure  was 
"  intended  to  be  rested,  and  which  were  to  be  relied  on  to  war- 
"  rant  the  forfeiture  which  is  sought  in  the  present  proceedings. 
"  That  information  is  based  on  the  section  to  which  I  will  direct 
"  my  Lord's  attention  rather  than  yours,  the  7th  section  of  the 
"  Foreign  Enlistment  Act.      The  Lord  Chief  Baron. — I  have 
"  read  it  just  now.     The  Attorney  General. — The  information, 
"  as  my  Lord  knows,  by  this  time  is  a  very  voluminous  docu- 
"  ment     In  truth,  neither  you,  gentlemen,  nor  any  one  else, 
"  unless  my  learned  friends  on  the  other  side  think  proper  to 
*^  embark  in  the  affair,  no  one  need  trouble  themselves  about  the 
^'  lengthy  infoimation  or  the  multitude  of  counts  contained  in 
"  the  document     The  number  of  counts,  as  my  Lord  will  under- 
^*  standi  is  rendered  necessary,  or  prudent  at  all  events." 
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Lord  Ghief  Bo/ran, — ^What  is  the  object  of  reading  this  ?  Akgumewt. 

Mr.  Locke. — To  show  that  the  exact  question  was  raised  at  the        

trial  ^^  ^»y- 

Lord  Chief  Baron. — Come  at  once  to  where  that  point  arises. 
You  need  not  tell  us  that  the  Attorney  O^aeral  told  the  jury  that 
there  were  90  odd  counts,  and  only  eight  to  which  attention  need 
be  paid* 

Mr.  Locke. — ^It  is  part  of  the  sentence  to  which  I  wish  to  call 
your  attention.  "  The  number  of  counts  is  rendered  prudent,  or 
'*  necessary  at  all  events,  by  the  very  numerous  words  of  descrip- 
"  tion  of  the  violation  of  the  statute  which  occur  in  the  section 
"  on  which  it  is  rested." 

Lord  Chief  Baron. — I  believe  we  know  by  this  time  all  the 
Act  by  heart. 

Mr.  Locke. — ^Yes ;  but  what  I  am  upon  is,  that  that  informa- 
tion which  we  all  of  us  have  now,  was  conveyed  to  your  Lordship 
at  the  time  of  the  trial  by  the  late  Attorney  General 

Lord  Chief  Baron, — Nobody  doubted  tliat.  I  am  not  aware 
that  anything  has  fallen  from  anybody  expressing  any  doubt 
about  it. 

Mr.  Locke. — I  understood  your  Lordship  not  only  to* express 
doubt,  but  to  state  that  there  was  no  single  proposition  laid  down 
by  the  late  Attorney  General  by  which  your  Lordship  could 
understand  what  it  was  that  the  Crown  intended  to  rely  on. 

Loixi  Chief  Baron. — Nothing  of  the  kind.  You  have  totally 
misunderstood.  I  did  not  say  no  single  proposition  of  any  kind 
was  laid  down,  but  that  the  Attorney  General  did  not  state  any 
distinct  proposition  of  law  apart  from  the  matter  that  was  before 
us,  so  as  to  enable  us  to  determine  what  he  took  to  be  the  real 
meaning  of  the  Act.  None  of  those  distinctions  that  have  been 
taken  since  were  ever  laid  before  the  jury  or  me,  and  as  I  have 
observed  again  to-day,  the  Attorney  General  did  not  mention  if 
there  were  any  distinction  between  the  words  "equip,"  and 
"  furnish,"  and  "  fit  out."  He  did  not  say  one  syllable  about  it. 
That  is  what  I  have  said  to-day,  and  it  is  true.  From  beginning 
to  end  you  will  not  find  in  the  Attorney  General's  address  to  the 
jury  a  distinction  drawn  between  one  word  and  the  other,  so  as 
to  call  their  attention  to  what  count  they  were  to  find  the  parties 
guilty  of.  The  Attorney  General  said.  Upon  the  facts,  I  shall 
prove,  under  the  7th  section  of  the  Foreign  Enlistment  Act,  you 
ought  to  find  the  defendants  guilty.  That  is  a  very  distinct 
proposition,  and  there  is  no  doubt  he  laid  that  down ;  but  that 
gives  no  light  as  to  what  he  considered  to  be  the  meaning  of  the 
Act 

Mr.  Locke. — Then  afterwards  the  Attorney  General  stated  he 
should  not  merely  rely  upon  the  "  equipping,  furnishing,  fitting 
"  out,  or  arming ;"  he  stated  that  fitting  out  and  furnishing  were 
two  distinct  things. 

Lord  Chief  Baron. — But  he  did  not  say  how  they  differed  from 
each  other.     Really,  Mr.  Locke,  I  think  it  would  be  better  if  you 
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Arovvbkt.    would  apply  your  observationB  to  the  real  Bubject-matter.     I 

never  said  anything  like  what  you  ascribe  to  me.     The  Attorney 

6th  Day.  General  laid  down  no  distinct  proposition  about  the  matter.  No 
doubt  he  said  the  defendants  were  liable  to  be  found  guilty  under 
the  Foreign  Enlistment  Act,  under  the  circumstances  he  would 
prove  ;  but  he  took  no  distinction  between  one  word  and  another, 
between  one  meaning  of  the  Act  and  another  meaning,  and  did 
not  call  the  attention  of  the  jury  in  any  degree,  in  the  way  in 
which  the  present  Attorney  General  called  our  attention  the  other 
day,  to  the  meaning  of  the  Act  applied  to  various  subjects. 

Mr.  Locke, — I  think  your  Lordship  will  find  that  the  late 
Attorney  General  laid  down  a  distinction  between  equipping,  fur- 
nishing, fitting  out,  and  arming,  and  said  that  if  either  equipping, 
furnishing,  or  fitting  out  were  proved,  it  was  sufficient ;  and  your 
Lordship  will  find  he  clearly  laid  down  that  he  should  rely  upon 
the  attempt  to  do  any  one  of  those  things,  and  should  call 
upon  your  Lordship  to  leave  that  question  to  the  jury.  Now, 
my  Lords,  certainly  the  learaed  Attorney  General  did  not  in 
his  opening  go  on  to  distinguish  between  all  those  diflFerent 
things,  equip,  furnish,  and  fit  out,  but  he  stated  to  the  juiy 
that  he  should  rely  upon  them;  and,  my  Lord,  the  course 
taken  by  the  learned  Attorney  General  was,  I  think,  the 
course  which  is  usually  adopted.  A  counsel  does  not  say,  I 
shall  give  up  a  certain  portion  of  my  case  in  opening  it ;  he 
waits  to  see  what  the  distinctions  are  which  are  taken  by  the 
other  side,  and  then,  when  the  other  side  have  taken  those  dis- 
tinctions, he  deals  with  them.  I  think  your  Lordship  will  find 
that  the  late  learned  Attorney  General  in  his  reply  applied  him- 
self to  every  one  of  those  distinctions  after  they  had  been  raised 
by  Sir  Hugh  Cairns ;  and  I  may  refer,  as  an  exemplification  of 
that,  to  what  has  occurred  to-day.  When  my  learned  friend  the 
Queen's  Advocate  was  meeting  the  argument  of  Sir  Hugh  Cairns, 
your  Lordship  interposed  and  said,  It  is  unnecessary  that  you 
should  argue  that  point,  that  point  was  taken  by  the  late  At- 
torney General,  and  I  ruled  with  him ;  I  was  of  his  opinion  at 
the  trial.  That  was  his  reply  to  Sir  Hugh  Cairns.  But,  my 
Lord,  this  question  certainly  was  mooted  by  the  Attorney  General, 
and  was  relied  upon  by  the  Attorney  General,  that  the  attempt 
to  commit  any  of  those  acts,  if  that  was  proved,  would  be  suffi- 
cient to  bring  the  parties  within  the  Act. 

Lord  Chief  Baron. — No  one  doubted  that. 

Mr.  Locke. — That  point,  I  submit,  was  not  put  to  the  jury  by 
your  Lordship  in  a  way  in  which  they  could  understand  it. 

Lord  Chief  Baron. — That  you  can  say  what  you  like  about. 

Mr.  Locke. — And  that  is  one  of  the  grounds  upon  which  this 
rule  was  obtained,  namely,  that  the  attempt  to  commit  any  of 
those  acts  was  not  put  to  the  jury  by  your  Lordship.  I  certainly 
have  read  through  the  summing  up  as  carefully  as  I  could,  and  I 
do  not  see  in  any  part  of  it  where  that  question  was  put  to  the 
jury  ;  and  if  so,  my  Lord,  I  should  submit  that  upon  that  ground 
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alone  we  should  be  entitled  to  a  new  trial     It  will  be  unneces-    ABotmBirr. 

sary  for  me    to  go    into  all    the  arguments  that    were  used        

throughout  your  Lordship's  summing  up  ;  that  has  been  done  by      cthPay. 

the  learned  Attorney  General  and  by  those  who  have  preceded 

me  ;  but  what  I  wish  to  call  the  attention  of  the  Court  to  is,  that 

those  questions  were  raised  by  the  counsel  for  the  Crown  in  the 

case,  that  they  were  brought  to  your  Lordship's  attention,  and 

that  having  been  so  brought  to  your  Lordship's  attention,  they 

were  not  submitted  to  the  jury,  or  not  submitted  to  the  jury  in 

such  a  way  as  that  the  jury  comprehended  what  were  the  issues 

left  to  them. 

My  Lords,  I  submit  in  this  case  that  the  information  which  has 
been  brought  by  the  Attorney  General  has  been  clearly  substan- 
tiated, that  the  defendants  in  this  case  have  been  clearly  brought 
within  the  7th  section  of  the  Foreign  Enlistment  Act,  that  they 
have  been  shown  to  have  equipped,  furnished,  and  fitted  out  the 
vessel  up  to  a  certain  point,  within  which  point  are  contained 
sufficient  elements  to  show  that  it  was  a  vessel  fitted  out  for  the 
purposes  of  war  ;  I  likewise  submit  that  it  is  clearly  shown — and 
about  that  there  appears  to  be  no  contest  now,  I  believe,  in  the 
case — ^that  that  vessel  was  fitted  out  for  the  Confederate  States 
and  to  make  war  against  the  Federal  States.  At  Liverpool, 
previously  to  the  time  at  which  these  transactions  were  going 
on,  vessels  had  been  fitted  out  in  the  same  way  that  the 
"  Alabama "  had  been  fitted  out,  and  it  was  supposed,  I  pre- 
sume, at  the  time  that  vessel  was  fitted  out,  that  the  mode 
in  which  the  parties  acted  was  not  contrary  to  the  provisions  of 
the  Act  of  Parliament.  A  similar  attempt  was  made  in  the 
case  of  this  vessel,  but  it  was  stopped,  and  the  question  is, 
whether,  in  point  of  fact,  it  can  be  said.  Oh,  you  stopped 
it  too  soon,  something  more  ought  to  have  been  done  to  the 
vessel  to  enable  you  legally  to  stop  it  and  to  seize  the  vessel  I 
submit,  my  Lords,  that  all  the  facts  with  reference  to  the  vessel 
show  what  it  was  intended  for.  There  is  no  question  for  whom 
the  vessel  was  to  be  built ;  there  is  no  question  whatever  as  to 
the  use  it  was  to  be  put  to  ;  but  it  rests  upon  the  narrow  point 
raised  by  my  learned  friend  Mr.  Mellish — and  that  was  why  I 
was  anxious  particularly  to  call  your  attention  to  the  position 
which  he  took,  namely — whether  what  had  been  then  done  to 
the  vessel  could  amount  to  an  offence.  With  regard  to  the 
intent  he  says  nothing;  but  the  intent,  as  I  should  submit 
to  your  Lordships,  governs  the  whole  of  the  transaction  in  such  a 
way  as  to  make  it  utterly  impossible  for  the  defendants  to  say 
that  they  are  not  within  the  provisions  of  the  statute. 

My  Lords,  it  is  hardly  necessary  for  me  to  repeat  that  this 
is  a  most  important  question  for  your  Lordships'  consideri^- 
tion;  it  is  not  merely  an  important  question  as  regards  this 
particular  case,  but  it  is  an  important  question  for  this  nation  to 
know  whether  or  not  the  Crown  is  to  be  that  portion  of  the 
Constitution  which  is  to  declare  whether  or  not  there  shall  be 
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ABocittKT.    war  between  this  country  and  foreign  states,  or  whether  any 

man  who  chooses  for  his  own  purposes,  and  to  put  money  into 

6th  Day.  }^ig  q,^^^  pocket,  shall  be  at  liberty  to  endanger  the  peace  of  this 
^"^  realm  and  to  bring  us  in  contact  with  foreign  nations.  That  i 
the  real  question  in  this  case,  and,  put  in  that  light,  it  is  a 
most  important  one  Viewed  with  reference  to  Messrs.  Fawcett, 
Preston,  and  Comp'any,  as  I  have  said  before,  I  do  not  think 
that  it  is  an  important  case  at  all.  They  have  built  this  vessel 
for  the  Confederate  States,  and  there  is  no  doubt  that  as  they 
have  proceeded  in  building  this  vessel  they  have  been  remunerated 
for  the  expense  they  have  been  put  to  and  for  their  labour. 
That,  I  believe,  is  the  course  which  is  always  adopted,  and  there- 
fore the  question  which  your  Lordships  have  to  decide  is  a 
question  of  importance  as  an  international  question,  and  not  a 
question  of  importance  as  regards  those  persons  who  are  the 
defendants  in  this  case. 

Mr.  Jones, — My  Lord,  I  am  on  the  same  side,  and  I  propose  to 
oflTer  your  Lordships  a  few  observations  on  the  consti-uction  of 
this  Act  of  Parliament,  or  rather  of  the  7th  section  of  it. 
Although  the  remarks  which  have  been  made  and  the  informa- 
tion which  has  been  brought  before  your  Lordships'  attention 
has  been  very  important,  I  need  not  say  that  the  question 
really  centres  upon  the  construction  of  a  few  words  of  this 
section  of  the  Act  of  Parliament.  Your  Lordships  have,  no 
doubt,  been  very  materially  assisted  by  the  veiy  able  arguments 
which  have  been  addressed  to  your  Lordship&  But,  after  all, 
those  arguments  have  principally  been  addressed  to  your  Lord- 
ships for  the  purpose  of  enabling  you  to  put  a  construction  upon 
the  7th  section  of  the  Act  of  Parliament. 

'  Now,  my  Lords,  I  assume,  for  the  purpose  of  my  argument, 
that  there  was  such  an  intention  as  is  prohibited  by  the  7th 
section;  and  allowing  this  assumption,  I  say  the  questions 
arising  on  this  ]*ule  resolve  themselves  into  the  single  question. 
What  is  the  meaning  of  these  words  in  the  information  and  in  the 
Act  of  Parliament,  '*  equip,  furnish,  and  fit  out?' 

Lord  Chief  Baron, — I  should  say  that  the  Act  of  Parliament  is 
directed  against  certain  acts,  and  then  that  the  attempt,  the 
endeavour^  the  aiding,  and  the  assisting,  are  made  penal  as  well 
as  the  act  itself 

Mr.  Jones, — ^Yes,  my  Lord. 

Lord  Chief  Baron, — The  Act  of  Parliament  is  directed  against 
doing  certain  things  at  a  certain  place  with  a  certain  intent. 

Mr,  Jones. — Yes,  my  Lord. 

Lord  Chief  Baron, — The  place  is  some  port  in  this  country, 
the  intent  is  (because  the  transports  and  storeships  were  given 
up  at  the  trial)  '*  to  cruise  or  to  commit  hostilities." 

Jlfr.  Jones, — To  be  employed  for  the  purpose  of 

Lord  Chief  Baron, — Then,  the  question  is.  What  is  the  act  ? 
That  depends  upon  what  is  the  meaning  of  "  to  equip,  to  fit  out, 
'*  or  to  furnish." 
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Mr.  JoneSi — ^That  is  precisely  ihe  way  in  which  it  struck  my   ABouuEKr. 
mind.  

Lord  Chief  Ba/ron. — And  too  much  stress  must  not  be  laid     ^ ^' 

npon  any  one  part  of  it.  You  must  not  say  that  I  prove  the 
intent,  and,  therefore,  whatever  was  done  with  that  intent  was 
unlawful^  whether  it  was  within  the  precise  words  of  the  Act  or 
not,  or  whether  it  was  meant  to  be  done  somewhere  else.  The 
crime  that  is  created^  the  offence  that  is  made  by  the  Act  of  Par- 
liament is  doing  certain  matters  in  a  port  of  tliis  country  witli 
the  intent  to  cruize  or  commit  hostilities. 

Mr.  Jones. — Yes,  my  Loi*d. 

Lo^*d  Ghief-Baivn. — Then,  I  apprehend,  the  only  doubt  that 
can  exist  is,  What  is  the  meaning  of  these  words  as  applied  to  the 
subject,  "  to  equip5  to  fit  out,  or  to  furnish.'" 

Mr,  Jones, — That  is  the  way  in  which  I  ventured  at  the  outset 
to  present  it  to  your  Lordships,  and  that  is  the  point  to  which, 
as  1  humbly  observed,  the  matter  must  at  last  be  brought  round* 

Lord  Ghief  Ba/ron. — The  intent,  without  the  act  or  the  attempt 
to  commit  it,  can  be  nothing. 

Mr.  Baron  BramwelL — You  must  not  lose  sight  of  the  way  in 
which  the  Attorney  General  put  it,  which  I  understood  to  be 
this :  that  if  there  is  a  thing  with  an  intent  that  it  shall  be  cm- 
ployed  for  the  service  of  a  foreign  prince 

Mr.  Attorney  General, — I  rely  emphatically  upon  this,  that  the 
ship  should  be  employed  by  a  foreign  prince  to  cruize,  and  not  go 
straight  from  the  equipment  to  cruiza 

Mr,  Jozies. — I  understood  the  Lord  Chief  Baron  to  mean  that 
— in  short,  I  was  going  to  ask  his  Lordship  to  vary  the  expression 
if  it  did  not  mean  that.  , 

Lord  Ghief  Baron. — I  meant  merely  to  point  out  that  there 
are  three  matters  necessary  to  constitute  the  offence.  The  offence 
may  be  either  doing  the  thing  or  attempting  to  do  it.  But  sup- 
posing, which  perhaps  may  be  the  most  convenient  way  to  have  a 
distinct  notion,  you  limit  it  to  the  act  itself 

Mr.  Jones. — Say  "  equipped." 

Lord  Chief  Baron. — Then  there  must  be,  1st,  an  equipment, 
in  a  port  of  this  country,  and,  2nd,  it  must  be  with  the  intent 
denounced  by  the  Act  of  Parliament. 

Mr.  JoTies. — Precisely  so.  If  I  may  say  so,  the  offence  must 
include  the  combination  of  these  two  elements,  or,  in  other 
words,  it  is  the  combination  of  these  two  elements  which  con- 
stitutes the  offence. 

Now,  my  Lords,  I  have  said  that  for  the  purpose  of  my  argu- 
ment I  take  for  granted  that  the  criminal  intention  is  present. 
I  proceed  to  enquire  what  is  the  equipping,  furnishing,  and 
fitting  out  forbidden  by  the  section.  I  shall  use  the  term  equip 
as  comprehending  the  words  furnish  or  fit  out.  Now,  looking 
merely  to  the  Act  of  Parliament  itself,  and  looking  particularly 
to  one  of  the  sections  of  the  Act  of  Parliament,  namely  the  8th 
section,  (which  has  been .  appealed  to  by  Sir  Hugh  Cairns  as 
8341,  K  K 
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Abgdmbhx,  throwing  a  flood  of  light  upon  the  Act,)  for  the  purpose  of 
— -  interpreting  the  7th  section,  I  submit  to  your  Lordships  that 
6th  Day,  ^j^-^  g|.j^  section  contemplates  two  species  of  possible  equipments. 
It  contemplates  a  species  of  equipment  which  it  does  not  forbid, 
and  it  contemplates  a  species  of  equipment  which  it  does  forbid. 
Your  Lordships  will  remember,  without  adverting  again  to  the 
language  of  that  clause,  that  the  8th  section^  addressing  itself 
to  the  equipment  of  a  pre-existing  vessel  in  a  neutral  port,  speaks 
of  equipments  for  the  sole  purposes  of  war.  I  do  not  recollect 
whether  that  is  the  precise  expression. 

Mr.  Baron  Channell — No,  it  is  not. 

Mr.  Jones, — "Any  equipment  for  war."  The  precise  expression 
is,  any  equipment  for  war.  Now,  my  Lords,  when  the  Act  uses 
the  expression  •* equipped"  in  the  7th  section,  your  Lordships 
will  notice  that  it  does  not  use  in  that  section  the  word  "  equip- 
"  ment "  in  that  sense  and  with  that  specific  distinction  which 
it  ascribes  to  "  the  equipment  for  war  "  which  is  contemplated  by 
the  8th  section ;  and  for  very  good  reasons,  because  it  is  very 
easy  to  understand  how  there  may  be  an  equipment  for  other 
than  purposes  of  war  before  the  vessel  is  brought  into  the 
condition  of  a  ship  of  war,  and  how  there  may  be  an  equipment 
for  other  than  purposes  of  war  after  the  vessel  has  been  brought 
into  the  condition  of  a  ship  of  war  ;  but  the  equipment  forbidden 
is  that  which  is  described  as  an  "  equipment  for  war."  The  way 
in  which  I  use  that,  and  the  manner  in  which  I  consider  that 
that  section  does  throw  a  flood  of  light  upon  the  question,  is, 
that  inasmuch  as  you  have  by  the  words  of  that  section  an 
equipment  described  as  an  "  equipment  for  war/'  inasmuch  as  you 
have  the  term  "equipment"  used  in  the  7th  section  without 
any  such  limitation,  you  must  see  that  the  Legislature  had  in 
its  contemplation  two  species  of  equipments ;  and  the  argument  is 
clenched,  if  I  may  be  permitted  to  say  so,  by  the  use  in  the  7th 
section  of  the  disjunctive  conjunction.  When  you  see  used  in  the 
7th  section  "  equip  or  arm,"  and  when  you  see  used  in  the  8th 
section  "  equipment  for  war,"  you  have  in  eflfect  in  the  8th  section 
an  expansion  of  that  expression ''  arm "  in  the  7th,  and  read 
by  the  light  of  the  8th  section,  the  7th  section  says,  "  If  any  one 
"  shall  equip  a  ship  for  the  purposes  of  navigation  or  for  the 
'*  purposes  of  war  with  the  intention,  &a,  the  ship  shall  be 
"  forfeited."  So  that,  the  prohibited  intention  being  present,  the 
equipping  for  the  purposes  of  navigation,  which  aids  the  execu- 
tion of  that  intention,  is  as  much  forbidden  as  arming  ia  The 
term  "  arm,"  as  used  in  the  7th  section,  is  in  effect  the  same  thing, 
or  at  all  events  part  of  the  same  thing,  which  is  included  in  the 
expression  "arm  for  the  purposes  of  war,''  used  in  the  8tL 
Now,  my  Lords,  passing  from  the  8th  section  to  the  7th  section, 
if  you  look  at  the  provision  with  respect  to  the  equipment  which 
is  spoken  of  in  the  7th  section  as  the  equipment  of  a  transport, 
you  will  find  that  the  equipment  of  a  transport  does  not  suppose 
an  equipment  for  the    purpose  merely  of  navigation,   as  dis- 
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tiuguished  from  an  equipment  wJiich  would  enable  the  transport    AKouAitN  r. 

when  equipped  as  contemplated  by  the  Act  to  cruize  or  commit        

hostilities.  The  words  "  equip,  furnish,  and  fit  out "  are  applied  ^*^J^3'- 
not  to  a  ship  of  war,  or  to  a  ship  which  is  to  cruize  or  commit 
hostilities,  but  they^are  applied  to  a  ship  which  is  not  to  cruize, 
which  is  not  to  commit  hostilities,  but  which  is  to  act  as  a  trans* 
port  or  store  ship.  When,  therefore,  you  have  got  the  word  equip 
for  the  purpose  of  a  transport,  in  reality  you  have  a  distinctive 
application  made  of  that  term  "  equip "  in  the  7th  section,  as 
importing  an  equipment  other  than  an  equipment  for  a  hostile 
purpose,  or  in  a  hostile  fashion.  And,  my  Lords,  although  it  is 
true  that  the  structure  of  the  vessel,  its  capabilities,  its  adaptation 
to  the  purposes  of  war  are  very  important  to  be  considered  when 
the  intention  is  in  question,  yet  if  you  grant  the  intention,  there 
is  no  use  whatever  in  inquiring  as  to  whether  or  not  the  structure 
of  the  vessel  is  such  as  to  m^e  it  capable  of  being  adapted  for 
the  purposes  of  war.  If,  indeed,  the  structure  were  such  as  that 
it  could  not  be  used  as  a  transport,  for  instance,  or  could  not  be 
used  for  a  cruiser,  or  to  commit  hostilities,  that  would  negative 
the  intention  ;  but  granting  the  intention,  which  of  course  could 
not  be  granted  unless  the  vessel  were  of  a  structure  which  would 
suit  it,  and  the  possibility  of  its  being  executed  by  the  structure 
in  question,  the  kind  of  structure  is  not  material ;  the  intention 
being  present,  the  question  really  is,  whether  the  words  "  equip, 
"  furnish,  and  fit  out"  can  by  possibility  extend  to  any- 
thing more  than  an  equipment  for  the  purpose  of  navigation. 
I  address  to  your  Lordships  those  observations  with  reference 
merely  to  the  words  which  are  found  in  the  Act.  I  cannot  help 
thinking  that  when  you  find  words  in  an  Act  of  Parliament 
capable  of  being  interpreted  so  as  to  make  the  whole  Act  con- 
sistent and  intelligible,  that  is  a  far  more  valuable  test  than 
a  discursive  inquiry  as  to  what  the  policy  of  the  Act  may  be. 
If  you  can  see  that  a  word  is  used  in  one  section  which  is 
consistent  with  its  interpretation  in  a  fixed  sense  in  that  section, 
and  which  is  consistent  with  its  interpretation  in  that  sense  in 
other  sections  of  the  Act  (say,  in  one  other  section  of  the  Act), 
it  would  require  a  great  deal  indeed  to  show  you,  either  from 
conjectiu:e,  or  from  considerations  of  policy,  or  from  any  con- 
sidenition  except  some  absurdity  or  repugnancy,  that  it  should 
not  be  accepted  in  that  fixed  sense,  which  I  venture  to  call  the 
natural  sense. 

I  shall  presently  offer  to  your  Lordships  an  observation  or 
two  with  regard  to  the  policy  of  the  Act,  but  I  dwell  for  a 
moment  upon  the  observation  that  the  quality  of  that  "  equip- 
"  ping,  furnishing,  and  fitting  out,*'  is  only  material  when  the 
intention  Ls  in  question.  When  the  intention  is  in  question  you 
look  to  see  whether  or  not  the  structure  of  the  vessel  is  such,  or 
the  fittings  of  the  vessel,  so  to  speak,  are  such,  as  to  reconcile  and 
make  the^  structure  of  the  ship  compatible  with  the  existence  of 
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Aeoumbnt.    the  intention,  and  I  insist  that  to  say  the  equipment  must  be  an 

equipment  for  purposes  of  war  is  to  confound  the  quality  of  the 

6th  Day,  equipment  with  the  purpose  of  the  equipment,  and  I  insist  that 
the  objection  that  the  equipment  must  be  a  warlike  equipment, 
that  is  to  say,  an  equipment  for  the  purposes  of  war,  is  a  dis- 
guised repetition  of  the  objection  that  the  ship  must  be  armed 
besides  being  equipped. 

Now,  my  Lords,  granting  that  an  equipment  for  the  purposes 
of  navigation  is  the  equipment  contemplated  and  prohibited  by 
the  Act,  the  next  question  is,  What  is  an  equipment  for  the  pur- 
pose of  navigation  ?  or,  otherwise  expressed,  What,  again,  is  the 
meaning  of  these  words,  '*  equip,  furnish,  and  fit  out?"  Of  course 
they  are  not  to  be  construed  etymologically.  The  question  is, 
whether  they  are  compatible  with  the  reasonable  interpretation 
assigned  to  them.  Now,  my  Lords,  T  do  not  think  it  is  necessary 
for  the  purpose  of  this  case  or  for  the  purpose  of  this  argument  to 
consider  whether  or  not  those  words,  "  equip,  furnish,  or  fit  out,** 
must  be  such  or  are  such  as  relate  exclusively  to  the  structure 
of  the  vessel,  or  whether  they  must  be  ancillary  to  an  existing 
vessel  or  ancillary  to  the  structure  of  the  vessel ;  I  apprehend 
it  is  not  necessary  in  any  point  of  view,  but  I  apprehend  it  is 
eminently  not  necessary  here,  because  I  should  say  if  that 
question  had  to  be  considered,  when  you  have  the  engines  in 
the  vessel,  or  partly  in  the  vessel,  surely  that  is  a  furnishing 
of  an  existing  structure  ;  when  you  have  the  cooking  apparatus 
surely  that  is  a  fitting.  But,  however,  it  is  not  necessary  for 
my  purpose  to  consider  that ;  it  is  sufficient  for  me  to  consider 
what  is  an  equipment  such  as  is  contemplated  by  the  Act. 

Now,  my  Lords,  I  submit  to  your  Lordships  that  any  com- 
mencement of  a  vessel,  present  the  intention,  is  an  equipment 
forbidden  by  the  Act.  If  the  words  are  'flexible,"  and  I  thank 
my  learned  fi'iend  Mr.  Hellish  for  the  word,  it  is  a  verjf 
just  word  to  be  used ;  I  should  say,  that  if,  looking  at  the 
meaning  of  the  word  as  it  occurs  in  the  7th  and  in  the  8fch 
sections,  and  treating  it  as  flexible,  if  there  be  any  doubt 
about  it,  the  only  way  of  explaining  it  is  to  regai'd  the 
policy  of  the  Act  itself.  Now,  has  any  reasonable  policy  been 
suggested  other  than  that  which  has  been  stated  on  our  side 
already,  namely,  that  the  policy  of  the  Act  was  to  prevent  this 
country  from  being  made  a  station  of  hostilities?  I  am  quite 
aware  that  it  is  suggested  as  a  policy  of  the  Act  to  prevent  what 
Sir  Hugh  Caims  calls  proximate  acts  of  hostility ;  but  as  to  that 
being  the  sole  policy  of  the  Act,  is  there  anything  in  the  Act,  or 
in  the  history  of  the  Act,  or  in  pre-existing  events,  which  confines 
it  to  that  policy?  Of  course,  the  larger  the  policy  the  better 
for  the  argument  for  the  Crown ;  but  I  ask.  Is  there  anything 
whatever  in  the  Act  which  excludes  the  notion  of  its  being  so 
applied  as  to  prevent  our  soil  fix)m  being  made  a  station  for 
hostilities  ? 
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Mr.  Barmi  Pigott. — You  mean  the  starting  point  ?  Arqumekt. 

Mr,  Jozies, — Call  it  what  you  will,  I  call  it  the  cradle  for  hos-      r^ZTT 
tUities.  "^^- 

iwci  Chief  Baron. — Call  it  what  it  is. 

Mr.  Jones,— Allow  me  to  ask  whether  it  was  not  intended  to 
prohibit  this  country  from  being  made  the  cradle  of  a  naval  arma- 
ment, for  such  it  would  be  if  you  allow  a  ship  to  be  formed  I 
apprehend  that  if  the  object  of  the  Act  be  to  prevent  any  ship  being 
built  or  made  here  on  our  soil,  I  will  not  say  being  made  or  built 
here  alone ;  but  I  say,  if  the  object  and  the  policy  of  the  Act  be  to 
prevent  our  country  from  being  made  the  ftilcrum,  if  you  will,  or, 
if  I  may  revert  to  my  illustration,  a  cradle,  in  which  you  may  lay 
tlie  infant  navy  ;  unless,  I  say,  you  can  reasonably  show  that  the 
purpose  of  the  Act  is  something  else,  or  unless  you  can  advance 
something  to  show  that  the  object  of  the  Act  is  not  such ;  unless 
you  can  furnish  a  better  argument  than  seems  to  have  been 
advanced,  or  unless  you  can  find  some  fault  in  the  argument,  that 
the  most  reasonable  construction  from  all  history  and  from  the 
language  of  the  Act,  not  forgetting  the  preamble,  is  to  prevent 
that  which  will  be  the  cause  of  irritation  to  belligerent  na- 
tions  

Mr.  Baron  Channdl. — Not  "  will  be ; "  it  is  a  very  important 
observation :  it  is  **  may  be." 

Mr,  Jones, — What  is  likely  to  be,  that  is.  I  say,  unless  you 
can  destroy — and  this  is  really  the  pinch  of  the  matter— unless 
you  can  suppose  some  policy  to  be  in  the  contemplation  of 
the  Legislature  other  than  that  which  we  assign  to  it, 
namely,  that  the  object  of  the  Act  was  to  prevent  that  irri- 
tation which  not  only  may  be,  but  which  we  know  is,  and 
which,  appealing  even  to  contemporaneous  events,  we  see  is 
the  cause  of  irritation,  and  which,  if  you  were  to  go  back  to  the 
history  of  the  times  in  which  this  Act  was  passed,  was  known  to 
be  the  cause  of  irritation ;  unless,  I  say,  you  can  destroy  that 
argument,  and  the  probability  and  the  presumption  arising  from 
the  language  of  the  preamble,  and  arising  from  the  provisions  of 
the  Act,  and  arising  from  what  I  venture  to  call  the  antecedent 
probability,  what  is  there  to  afiect  the  argument  arising  out  of 
this  policy  ?  The  Act  must  have  had  some  policv ;  that  policy,  so 
far  as  it  is  possible  to  glean  it  from  the  words  of  the  Act  itself,  is 
consistent  with  the  policy  which  I  assign  to  it ;  for  may  it  not, 
and  does  not  the  lending  of  the  use  of  the  soil  by  a  neutral  to 
one  of  two  belligerents  (to  use  the  language  of  the  Act)  '^  tend  to 
"  endanger  the  peace  and  welfare  of  this  kingdom  "  by  annoying 
the  other  belligerent  t  Would  it  not  tend  "  to  endanger  the  peace 
"  and  welfare  of  this  kingdom ''  if  all  the  yards  of  Liverpool  and 
Hull,  and  of  all  the  other  great  naval  towns,  were  avowedly  em- 
ployed in  building  vessels  not  intended  to  be  armed  in  this  country, 
but  merely  to  be  made  into  sailing  vessels  to  be  armed  elsewhere, 
and  when  armed  to  be  employed  in  war  by  the  Confederates  ? 
AUow,  for  the  purpose  of  the  argument,  that  it  is  avowed  that 
the  contracts  between   the  Confederates  and  the  buildera  in 
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Argument.    Liverpool,  in  Hull,  and  elsewhere,  are  printed  ia   letters  as  lnj 
g^^r*        as  can  be  employed,  and  suppose  that  you  know   tbat  there 

^'      constructing  a  hundred,  or  as  many  vessels  as  you    can  cbooee  ti 

suppose,  is  that  a  thing  not  .'calculated  "to  endanger  the  peia 
"  and  welfare  of  this  kingdom  Y' 

Mr.  Baron  Bixumwdl, — Do  you  read  the  Act  o£  Parliamei 
with  this  sort  of  preamble,  Mr.  Jones :  Whei^eas  cei*taiii  prac&A 
are  likely  to  endanger  the  peace  and  welfare  of  this  kiingdom  If 
causing  foreign  nations  to  make  a  complaint  where  by  the  hw 
of  nations  they  have  no  right  to  make  a  complaint  ? 

Mr.  Janes. — Where  by  the  comity  of  nations  tliejr  have  sad 
right. 

Mr.  Bayvn  Bramwell, — It  is  a  very  dangerous  topic,  witk 
great  respect  to  you,  because  although  the  policy  of  the  Act  may 
have  been  to  prohibit  something  which  no  foreign  nation  had  a 
right  to  complain  of — ^because  foi*eign  nations  are  not  alwa^fs 
reasonable,  and  therefoi'e  it  was  as  well  to  give  them  no  causey 
whether  reasonable  or  unreasonable — yet  it  is  obvious  that  the 
policy  of  the  Act  was  to  prohibit  it  in  cases  where  foreign  nations 
liad  a  right  to  complain:  and  you  then  go  into  questions  of  mter- 
natlonal  law  which  I  thought  the  Attorney  General  threw  over. 

Mr.  Jones. — International  law  does  not  affect  my  view  of  the 
matter.  I  say  the  policy  of  the  Act  was  to  avoid  irritation,  ami 
to  enable  the  Crown  to  observe  the  comity  of  nations. 

Mr.  Baron  Bramwell — I  thought  the  learned  Attorney  Gene- 
ral had  gone  a  long  way  to  show  that  the  reliance  plao&d  upon 
international  law  upon  the  other  side  was  an  ill  founded  ona 

Mr.  Jones. — What  I  am  saying  is  in  perfect  keeping  with  tie 
observations  which  the  Attorney  General  made,  that  you  are  to 
look  at  things  practically.     Now  I  ask  your  Lordships  whether 
it  is  or  is  not  probable  that  irritation  and  annoyance  are  caused 
by  allowing  our  ports  to  be  turned  into  ship  yards  for  the  con- 
struction  of  ships  for  the  Confederates  ?  The  question  is  answered 
by  events.    You  know  that  it  is,  and  independently  of  facts,  itis 
surely  impossible  not  to  feel    that  whatever  tends  to  make  a 
belligerent  nation  look  upon  us  as  if  we  were  acting  a  neutrality 
merely,  not  being  really  neutral,  which  disposes  it  to  look  upon 
us  as   only  pretended  neutrals,  must    be  a  source  of  irritation 
and  annoyance  to  that  nation.     If  you  were  to  suppose  that  we 
have  not  those  great  advantages  of  constitution  which  we  have, 
if  you  were  to  suppose  the  Crown  to  be  despotic  for  the  moment 
there  would  be  no  doubt  whatever  that    a  belligerent  miglit 
reasonably  complain  of  a  neutral  nation  allowing  all  its  jsa& 
to  be  used  for  the  purpose  of  calling  into  existence  vessels  which 
were  intended  and  avowed  to  be  intended  to  be  used  agfai^^ 
the  other  belligerent     Nobody  would  doubt  that  such  condnct 
would  be  a  breach  of  comity  on  the  part  of  the  dispotic  neutral. 
It  is  because  we  possess  a  constitution  which  forbids  the  Crown, 
except  under  conditions,  to  do  what  a  despotic  monarch  m&y 
always  do,  that  this  Act  of  Parliament  is  paased,  and  wbb  Qccefl- 
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■jv         sary  to  be  passed,  in  order  that  by  means  of  it  the  Crown  may   Argumbwt. 
m  be  enabled  to  observe  and  compel  its  subjects  to  observe  the      ^^T^ 

I  comity  of  the  nationa    I    submit  to  your  Lordships  that,   as-     "^      ^^' 

y^  suming  it  to  be  necessary  to  resort  to  the  consideration  of  policy, 

3'our  Lordships  will  not  forget  that  at  least  nine-tenths  of 
what  has  been  addressed  to  your  Lordships  in  this  case  has 
been  to  enable  you  to  see  that  the  policy  of  the  Act  is 
something  different  from  that  which  might  reasonably  be  sup- 
posed to  arise  from  the  language  here  employed.  I  ask  your 
Lordships  if  your  Lordships  are  satisfied  with  the  argument 
which  has  been  advanced  to  you,  whether,  with  that  knowledge, 
and  with  that  narrative  of  events  which  has  been  laid  before 
you,  are  satisfied  that  the  policy,  and  the  true  policy,  of  this  Act, 
was  not  to  enable  the  Crown,  at  its  pleasure,  to  forbid  any  act 
which  by  concession  was  intended  to  assist  remotely  a  belli- 
gerent ?  I  ask  whether  there  is  anything  whatever  in  anything 
which  has  been  advanced  by  the  other  side,  which  your  Lord- 
ships can  lay  hold  of,  and  from  which  your  Lordships  can  see 
that  the  policy  of  this  Act  was  not  to  prohibit  that  which  would 
irritate,  annoy,  and  vex  a  friendly  nation,  and  that  its  object 
only  was  to  prevent  what  is  called,  or  what  in  abstract  language 
is  called,  "  proximate  acts  of  hostility  " — an  expression  which  may 
have  a  great  deal  more  sense  in  it  than  I  can  see. 

If  there  be  any  force  in  the  observations  which  I  have  ad- 
dressed to  you,  your  Lordships  will  not  fail  to  observe  that 
this  Act  would  be  frustrated  if  you  were  to  allow  any  species 
of  equipment,  at  all  events  amounting  to  that  height  of  equip- 
ment which  should  make  the  vessel  take  the  sea^  that  is  to  say, 
which  would  enable  the  vessel  to  be  launched.  It  is  not  neces- 
sary for  ray  pm*pose  to  specify  or  to  distinguisli  the  particular 
amount  of  equipment  which  would  be  necessary,  because  I  sub- 
mit to  your  Lordships  that  any  equipment,  granting  the  inten- 
tion, would  be  sufficient.  But  surely,  so  far  as  this  case  is  con- 
cerned, and  so  far  as  it  is  necessary  to  appeal  to  the  construction 
of  the  Act  for  the  purposes  of  this  question,  your  Lordships  will 
see  you  are  relieved  from  difiiculty  on  that  point  of  the  case, 
because  in  order  to  construe  the  Act  it  would  not  be  necessary  to 
go  further  and  give  a  more  abstract  definition  to  it  than  that  an 
equipment  such  as  would  satisfy  the  words  of  the  Act  would  be 
such  as  would  enable  the  vessel  to  take  the  sea.  This  vessel  was 
launched. 

Mr.  Baron  Pigott — Do  you  mean  that  after  she  leaves  the 
builder's  yard,  then  any  equipment  is  within  the  terms  of  the 
Act? 

Mr.  Jones. — I  say  any  equipment  in  the  builder's  yard  which 
would  enable  her  to  be  launched  must  be  an  equipment  within 
the  Act;  and  still  more,  as  my  learned  friend  the  Attorney 
General  reminds  me,  such  an  equipment  as  would  enable  her  to 
leave  the  port. 

Mr.  Baron  Channell. — You  cannot,  in  construing  an  Act  of 
Parliament,  leave  out  the  words  that  are  found  there.     We  all 
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Aboumbnt.    agree  that  the  statute  was  intended  to  strike  at  the  attempt  or 
6thD»"        endeavour.  It  must  be  an  attempt  or  endeavour  to  do  that  which 

^'      is  the  subject  matter  of  the  possible  prohibition.     May  it  be  read 

thus  ;  if  any  person  "  shall^  without  the  leave  and  licence  of  Her 
"  Majesty  for  that  purpose  first  had  and  obtained  as  aforesaid, 
**  equip,  furnish,  fit  out,  or  arm,  or  shall  commence  or  begin  to 
*^  equip,  furnish,  or  fit  out,  or  arm  such  ship  ?" 

Mr,  Jones. — Yes,  cerUiinly,  my  Lord,  that  is  how  I  should 
venture  to  read  it,  because  it  would,  in  fact,  fiwjilitate  the  appU- 
cation  of  the  word  *^  attempt ;''  and  I  go  along  with  many  of  the 
observations  which  I  have  heard  concerning  the  attempt. 

Now,  my  Lords,  I  have  put  before  your  Lordships  two  pro- 
positions. The  first  of  these  propositions  is  that  equipment  for 
the  pui*pose  of  making  tbe  offence  is  only  such  equipment  as  is 
needed  for  the  purposes  of  navigation,  as  distinguished  from 
equipment  for  the  purposes  of  war.  My  second  proposition  is  that 
any  equipment  for  the  purposes  of  navigation  is  sufficient. 

Now,  my  Lords,  with  reference  to  another  point,  viz.,  the  ex- 
tent of  the  equipment,  a  point  to  which  great  attention  was  paid 
at  the  trial,  and  which  my  Lord  Chief  Baron  addressed  liimself 
to.   I  will  divide  that,  if  your  Lordships  will  allow  me,  into 
two  parts.    1st,  as  to  whether  the  vessel   must  be  completed, 
and   2nd,  as  to  whether  the  vessel    must  be  completed  here, 
that  is  to  say,   in  this  United  Kingdom.     Now,  my  Lords,  it 
surely  cannot  be  necessary  to  say  much  upon  the  question  as 
to  whether  the  vessel  must  be  completed.      The  few  observa- 
tions which  the  Attorney  Greneral  made  I  should  think  disposed 
effectually  of  any  difficulty  arising  on  that  head,  because  the  Act 
being  expressly  for  the  purpose  of  prevention,  and  the  proce- 
dure under  the  Act  being  by  seizure,  it  would  be  an  idle  thing 
to  say  that  you  must  wait  until  the  vessel  is  actually  completed. 
Moreover,  if  you  are  to  wait  till  the   completion,   when  is  it 
completed  ?  when  will  it  be  completed  ?    That  must  always  be 
a  question  of  fact,  and  no  reasonable  construction  of  the  Act 
would  say  that  it  was  intended  to  be  raised  by  the  Act.    Then, 
my  Lords,  see  this  other  difficulty :  not  only  would  the  question 
of  completion  be  associated  with  and  have  to  be  considered  with 
reference  to  the  other  parts  of  the  Act,  at  least  with  those  heads 
of  argument  which  I  have  applied  myself  to,  namely,  as  to  the 
character  of  the  armament  and  the  extent  of  the  equipment,  but 
the  difficulty  would  always  arise  which  my  learned  friend  Mr. 
MeUish  seems  to  think  there  is  nothing  in,  namely,  the  difficulty 
that  if  you  are  to  wait  until  the  vessel  is  equipped,  of  course, 
assuming  the  construction  which  I  assign  to  the  Act  to  be  the 
true    one,   you  necessarily,   I   will  not   say   evade,    but   you 
necessarily  infringe  and  deny  the  Act  altogether ;  that  is  to  say, 
you  frustrate  its  application  altogether ;  because  if  it  be  true  that 
you  are  to  wait  until  the  vessel  is  completed,  the  vessel  may  go 
out  side  by  side  with  another  vessel  loaded  with  arms,  and  be 
completed  and  armed  after  it  has  got  out  of  the  limits  of  the 
kingdom.     When  that  is  put  as  an  evasion  it  is  a  fallaoy.    The 
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way  of  putting  it  is  not  to  put  it  as  fto  evasion^  or  to  enquire    AneinuiirT. 
whether  it  is  an  evasion;  but  the  way  to  put  it  is  this, — Is  it      <t^l^ 

possible  to  suppose,  as  a  question  of  construction,  that  the  Act        ^' 

can  have  been  so  framed,  or  that  you  can  put  on  the  words  of 
the  Act  such  a  meaning  sus  will  enable  a  thing,  so  entirely  in 
fru8ti*ation  of  its  intention,  to  be  effected  ?  It  is  an  argument  for 
the  policy  of  the  Act  not  being  such  as  is  assigned  to  it  by  the 
other  side  when  it  is  said  that  it  may  be  successfully  evaded. 

Now,  my  Lords,  if  it  is  necessary  to  wait  until  the  vessel  is 
completed,  you  may  do  everything  which  it  is  confessed  when 
done  is  an  evasion  of  the  Act.  Mr.  Mellish  admits  you  may  do 
this.  He  says  not  only  may  it  be  completed,  but  j'ou  may  sail 
out  (I  do  not  know  if  those  were  his  words,  but  that  is  what  he 
means)  with  that  ship  side  by  side  with  another  ship,  and  get 
your  armament  put  on  board  where  it  suits  you.  Well,  but  if 
that  is  so,  not  only  is  the  Act  a  dead  letter,  but  it  must  have  been 
intended  by  the  legislature  to  be  a  dead  letter.  And  therefore  it 
is  that  I  say  that  the  argument  is  addressed  to  the  question  of 
the  construction  of  the  Act ;  it  is  making  the  Act  absolutely  idle. 

I  now  come  to  the  question  which  the  Lord  Chief  Baron 
has  put,  namely,  the  question  of  locality, — a  question  which 
I  apprehend  is  very  easily  disposed  of.  Now,  as  regards  the 
question  of  locality,  I  admit  that  for  the  purpose  of  this  Act 
you  must  make  out  that  the  thing  prohibited  is  done  within  the 
United  Kingdom.  I  answer  that  in  a  word.  The  thing  pro- 
hibited is  any  act  of  equipment.  Is  it  not  any  act  of  equipment  ? 
Let  them  answer.  The  question  of  whether  it  is  or  it  is  not  any 
act  of  equipment  brings  back  the  question  to  the  preceding 
question. 

Mr,  Baron  Channell. — I  did  not  understand  that  there  was 
any  doubt  upon  this  point.  If  you  are  right  in  your  former 
argument,  that  all  that  was  done  within  this  country  would 
amount  to  an  equipment,  no  question  arises  about  where  it 
is  done. 

Mr.  Jones, — That  is  as  regards  the  locality.  I  thought  the 
Lord  Chief  Baron  suggested  to  me  at  first  the  question  of 
locality. 

Lord  Chief  Baron. — My  object  in  presenting  that  was  to 
prevent  the  intent  from  being  supposed  to  have  any  peculiar 
weight  more  than  any  other  ingredients.  The  learned  Attorney 
General  put  it  yesterday  to  me,  not  for  the  purpose  that  was 
then  under  discussion,  that  to  deny  yourself  is  nothing,  but  to 
deny  yourself  with  the  intention  of  delay  is.  It  is  not  the  mere 
intent  to  delay ;  you  may  intend  to  delay  as  much  as  you  like, 
but  it  must  be  coupled  with  the  act  which  the  Act  of  Parliament 
pronounces,  if  done  with  that  intent,  to  be  impolitic.  Some  of 
the  argument,  I  shall  not  specify  which  it  was,  seemed  to  think 
that  the  intent  was  eveiytlung  and  the  act  nothing. 

Mr.  Jones, — No,  I  do  not  say  that. 

Lo^'d  Ohief  Baron. — ^The  intent  without  the  act  is  nothing,  as  — — 
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Aroijmbnt.    the  act  without  the  intent  is  nothing,  and  the  act  and  the  intent 
6thDa        ^^®  ^^*'*  ^^  them  nothing,  unless  tlie  thing  be  done  in  a  port  in 
'      this  country. 

Mr.  Jones. — Clearly  so,  my  Lord 

Mr.  Attorney  Oeneixd, — ^Done  or  intended  to  be  done. 

Mr.  Jones. — That  is  the  basis  on  which  I  have  been  addressing 
your  Lordships. 

Now,  my  Lords,  what  I  have  addressed  to  your  Lordships 
bears  exclusively  on  the  point  of  misdirection.  Now,  my  Lords, 
as  I  understand  the  view  which  at  the  trial  was  taken  by 
my  Lord,  it  was  that  the  equipment  must  be  hostile,  that 
is  to  Ray,  it  must  be  of  a  warlike  character,  and  that  the  ship 
must  be  completed  or  intended  to  be  completed  here.  I 
humbly  submit  that  that  view  is  one  which  requires  recon- 
sideration. I  am  quite  sure  that  there  were  very  few  people  in 
the  world,  who,  at  the  time  when  the  trial  took  place,  would 
pronounce  themselves  to  be  fully  competent  to  give  an  opinion 
upon  that  question.  But  I  need  not  dwell  upon  any  consider- 
ation of  what  occurred  at  the  trial.  The  question  here  is. 
What  is  the  opinion  of  the  Lord  Chief  Baron  and  the  rest  of 
your  Lordships  here  now  upon  this  most  difficult,  most  ab- 
struse, and  most  important  question  ?  In  fact,  I  would  rather 
prefer,  if  it  could  be  so  done,  that  your  Lordships  should  not 
consider  the  question  as  a  mere  question  of  misdirection,  but 
consider  the  question  as  applied  to  the  facts  alone,  for  that 
is  the  only  fair  and  reasonable  way  of  doing  it.  It  is  idle  to 
say  that  a  learned  Judge  is  wi-ong  in  the  sense  of  his  being  per- 
versely wi'ong,  or  clearly  wrong,  when  a  mass  of  facts  is  thrown, 
as  I  may  say,  before  the  Court  with  which  the  Court  haa  to 
deal,  and  which  your  Lordships  see  a  week  of  argumentation 
is  necessary  to  illustrate;  it  is  utterly  impossible.  If  any  learned 
Judge  could  deal  with  it,  I  am  quite  sure  it  would  be  the  Lord 
Chief  Baron  ;  and  I  am  persuaded  that  very  likely  the  learned 
Attorney  General,  when  .he  addressed  himself  to  this  question, 
drew,  or  intended  to  draw,  upon  the  great  experience,  upon  the 
great  knowledge,  and  upon  the  breadth  of  view  which  my 
Lord  is  known  to  possess,  and  which  it  is  his  custom  to  apply 
to  cases  of  very  great  importance,  of  which  we  have  many  in- 
stances in  this  Court.  My  Lords,  the  question  is  not  a  mere 
question  of  misdirection.  The  question  is  a  question  of  the 
application  of  the  law  to  the  fiicts,  a  great  question,  and  a  very 
important  one,  and  a  question  which  must  be  decided  by  reference 
to  very  general  considerations,  and  not  merely  to  the  question  of 
what  occurred  in  this  particular  case.  The  question  ought  to  be 
looked  at  as  if  my  Lord  had  reserved  the  facts  for  the  con- 
sideration of  the  Court,  it  being  utterly  and  absolutely  impossible 
to  deal  with  questions  of  this  kind  at  Nisi  Prms.  The  question 
is  the  same,  I  say,  as  if  my  Lord  had  reserved  it  for  the  con- 
sideration of  the  Court,  and  I  am  happy  to  know  that,  whatever 
may  be  the  end  of  this  case,  it  has  led  to  a  jgreat  amendment  of 
the  practice  of  the  Court,  which  I  believe  is  mainly  due  to  the 
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Lord  Chief  Baron,  for  I  believe  to  his  Lordship  is  due  the    Arqument. 
suggestion  of  so  providing  that  future  cases  may  be  canvassed      g^jj  p^y. 

before  the  highest  tribunal ;  so  that  not  only  this  case,  but  any        

case  of  like  importance,  may  be  brought  under  the  consideration 
of  the  House  of  Lords.  The  public  are  indebted  to  your  Lordships 
for  having  made  the  rule  which  has  had  that  eifect. 

Lord  Chief  Baron, — I  have  no  doubt  that  the  discussion  which 
has  taken  place  upon  this  motion  for  a  new  trial  has  been  far 
more  advantageous  to  the  thorough  underatanding  of  the  thing, 
and  that  we  have  been  able  to  get  to  the  very  last  point  of 
whatever  can  be  argued  far  more  advantageouriy  by  a  general 
discussion,  than  by  argument  upon  the  narrow  ground  which  alone 
could  have  been  presented  in  a  bill  of  exeptions. 

Mr.  Atimmey  Oeneral. — No  doubt  your  Lordship  is  quite  right. 

Mr.  Jones, — And  for  that  I  think  the  Attorney  General  has 
already  intimated  that  he  is  very  thankful  to  your  Lordships. 

Loixl  Chief  Baron, — He  need  not  thank  me  for  it,  because  I 
hold  that  a  grievous  injustice  would  be  done  to  me  by  any  one 
who  supposed  that  my  resistance  to  the  bill  of  exceptions  was  in 
the  least  degree  disadvantageous  to  the  Crown.  I  intended  to 
present  the  alternative,  that  it  would  be  better  to  move  for  a 
new  trial,  and  take  all  the  points,  as  you  would  get  your  appeal 
just  as  welL 

Mr.  Jones. — Your  Lordsliip  is  so  well  able  to  vindicate  your- 
self, that  I  need  not  say  a  word  in  support  of  what  your  Lord- 
ship haa  said  ;  but  I  may  point  out  that  your  Lordship  has 
originated  the  course  of  proceeding  by  which  either  party,  dis- 
satisfied with  the  judgment  of  this  Court,  will  be  enabled  to 
carry  bis  case  to  the  House  of  Lords,  which  could  not  have  been 
done  before  the  rule  made  by  your  Lordship  a  few  days  ago. 

Now,  my  Lords,  having  regard  to  the  full  extent  to  which  this 
discussion  has  gone,  I  believe  I  have  occupied  your  time  more 
than  I  ought  to  have  done.  But  perhaps  I  may  be  allowed  just 
to  offer  a  word  or  two  on  those  American  cases,  and  it  shall  be 
only  a  word  or  two. 

Mr.  Baron  BramweU, — What,  about  Quincy's  case  ? 

Mr.  Jones, — The  case  of  the  United  States  v.  Quincy  I  regard 
as  an  authority  for  the  position  which  I  understand  to  be  con- 
ceded by  the  oUier  side,  viz.,  that  the  ship  need  not  be  armed. 

Now,  as  to  the  case  of  the  "  Independencia,"  allow  me 
here  to  observe  that  I  really  think  there  is  no  necessity 
whatever  for  making  any  extended  observations  upon  that 
case.  That  case  asserts  this,  that  where  that  is  not  present 
which  is  here  present,  there  is  no  offence,  for  the  ground 
of  the  argument  in  the  case  of  the  "  Independencia  **  is,  that 
where  there  is  no  intention  to  employ  the  vessel  except 
such  as  may  be  hindered  by  a  contingency,  there  is,  in  &ct,  no 
direct  or  immediate  intention  to  offend  against  the  Act,  the  Act 
is  not  violated  by  an  equipment,  or  even  by  an  arming.  This 
case  amounts  to  nothing.  It  is  ar^ed,  indeed,  that  because  the 
Act  has  not  provided  for  such  a  case  as  the  case  before  the 
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Conrt  in  the  ''  Independencia/'  therefore  the  Act  ought  to 
have  no  operation  in  those  casea  for  which  it  has  provided. 
So  far,  therefore,  as  the  cases  of  the  ^'  Santissima  Trinidad  "  and 
the  United  States  v,  Quinoy  are  concerned,  I  do  not  think  that 
I  need  trouble  your  Lordships  with  any  further  observations.  I 
submit  to  your  Lordships  that  there  exists  in  this  case  that  com- 
bination of  the  elements  of  equipment  and  intention  which 
constitutes  the  offenoa  I  trust  we  have  demonstrated  that 
there  is  that  combination,  and  if  there  be  that  combination,  it 
is  a  combination  which  is  prohibited,  and  the  statute  has  been 
violated,  so  as  to  entitle  the  Crown  to  the  ship. 

Lord  Chief  Baron. — The  Court  will  take  time  to  consider  ita 
judgment. 
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IN  THE  COURT  OF  EXCHEQUER  AT  WESTMINSTER, 
Hilary  Term,  27th  Victoria* 


THE  ATTORNEY  GENERAL  t^.   SILLEM  AND  OTHERS, 
Claiming  the  Vessel "  Albxandra." 


Monday,  Uth  January  1864. 

present  : 
The  Right  Hon.  The  LORD  CHIEF  BARON  POLLOCK. 
Mr.  baron  BRAMWELL. 
Mr.  baron  CHANNELL. 
Mr.  baron  PIGOTT, 


JUDGMENT  ON  MOTION  TO  MAKE  RULE  NISI 
FOR  NEW  TRIAL  ABSOLUTE. 


LORD  CHIEF  BARON. 

This  was  an  inrormation  against  ihe  ship  "  Alexandra,"  charg-  Judombnt. 
ing  that  the  defendants,  with  others,  had  been  guilty  of  a  violation  *"'~^ 
of  the  Foreign  Enlistment  Act  in  respect  of  that  vessel.  The 
ship  **  Alexandra  "  had  been  built  and  partly  rigged  at  Liyerpool, 
and  had  been  seized  on  the  6th  of  April  by  an  officer  of  the 
customs,  on  the  ground  of  a  breach  of  the  7th  section  of  the 
statute.  The  defendants  claimed  the  ship^  and  pleaded  that  the 
ship  was  not  forfeited.  The  information  charged  them  with 
every  possible  violation  of  the  Act  as  to  equipping^  famishing y  and 
JUting  autf  but  omitted  to  charge  anything  in  respect  of  arming. 
The  cause  was  tried  before  me  on  Monday  the  22nd  of  June,  and 
three  following  days.  The  evidence  for  the  Crown  clearly 
established  the  warlike  character  of  the  vessel — it  was  not  at 
all  adapted  for  commerce,  but  was  capable  of  being  adapted  ' 
for  warlike  purposes — and  thougli  it  might  have  been  used 
as  a  yacht,  according  to  the  evidence  of  Captain  Inglefield, 
it  was  in  all  probability  intended  to  be  used  by  the  so-called 
Confederate  States  as  a  vessel  of  war,  when  adapted  for  that 
purpose  by  tliem  (suitable  equipments  and  fittings-up  being 
furnished).  And  if  the  making,  in  pursuance  of  an  agreement  or 
order  for  that  purpose,  with  intention  to  sell  and  deliver  to  one  of 
the  belligerents  the  hull  of  a  vessel  s^tablefar  tDar^  but  unarmed^ 
and  not  equipped,  (urnished,  or  fitted  out  with  anything  which 
enabled  her  to  cruise  at  to  commit  hostilities^  or  to  do  any  warlike 
act  whatever^  be  a  violation  of  the  Foreign  Enlistment  Act,  my 
direction  to  the  jury  was  wrong  in  point  of  law;  the  verdict 
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Judgment.  oUght  to  have  been  for  ilic  Crown,  and  ihere  ought  lo  be  a  new 
trial ;  but  if  the  commerce  of  this  country  in  ships,  whether 
ultimately  for  peace  or  war,  is  to  continue,  and  provided  a  ship 
leaves  the  ports  of  this  country  in  no  condition  to  cruise  or  to 
commit  liostilitieSj  though  she  may  be  of  a  warlike  character, 
there  has  been  no  violation  of  the  statute,  then  the  verdict  was 
right.  And  in  substance  this  is  the  question  between  the  Crown 
and  the  defendants,  stripped  of  all  technicalities. 

The  condition  in  which  the  vessel  (unfinished  when  she  was 
seized)  was  intended  to  leave  this  country  was,  perhaps,  not  per- 
fectly clear,  but  there  was  no  direct  evidence  that  she  was  to  be 
made,  at  Liverpool  or  in  any  other  British  port,  fit  to  cruise  or  to 
commit  hostilities.  I  told  the  jury,  in  substance,  that  the  sale  of 
a  ship  was,  in  my  judgment,  perfectly  lawful,  even  of  a  ship  so 
constructed  as  to  be  convertible  into  a  ship  of  war ;  that  the  sale 
of  arms  and  ammunition  and  every  kind  of  warlike  implement 
was  not  forbidden  by  any  law,  either  international  or  municipal, 
and  that  I  thought  that  a  ship  capable  of  being  used  for  war  might 
be  made  and  sold,  as  well  as  sold  (if  made),  provided  she  did  not 
leave  a  port  of  this  country  either  armed  or  equipped,  or  furnished 
or  fitted  out  within  the  meaning  of  the  statute;  that  is  to  say, 
with  intent  or  in  order  to  cruise  or  commit  hostilities  against  a 
state  or  power  with  whom  Her  Majesty  was  not  at  war. 

There  was  no  direct  evidence  that  the  vessel  was  intended  to 
be  armed  at  any  British  port  with  intent  on  the  part  of  any  of 
the  defendants,  or  indeed  of  any  one,  to  cruise  or  commit  hostili- 
.  ties,  indeed  there  was  no  charge  in  the  information  on  the  subject 
of  arming  at  all,  and  there  was  no  direct  evidence  of  any  intention 
to  equip,  furnish,  or  fit  out  the  ship  with  intent  to  cruise  or  commit 
hostilities  according  to  what  I  think  is  the  true  meaning  of  the 
charge  in  the  information.  I,  however,  left  the  question  to  the 
jury  in  the  terms  of  the  Act  of  Parliament,  and  upon  this  direc- 
tion with  the  evidence  before  them  the  juiy  found  a  verdict  for 
the  defendants. 

In  Michaelmas  term  the  Attorney  General  applied  for  a  new 
trial,  and  obtained  a  rule  to  show  cause,  on  the  ground  stated  in 
the  rule,  why  the  verdict  should  not  be  set  aside  and  a  new  trial 
had.  Cause  was  shown  during  the  term,  ainl  the  argument 
lasted  six  days.  We  have  now  to  deliver  the  judgment  of  the 
different  members  of  the  Court. 

It  is  material,  I  think,  first  to  call  attention  to  the  va- 
rious charges  contained  in  the  information,  which  consists  of 
98  counts.  The  97th  and  98th  counts  relate  to  an  intent  to 
employ  the  ship  as  a  transport  or  store  ship  as  Mell  as  to  commit 
hostilities.  These  counts  were  given  up  at  the  trial  by  the  then 
Attorney  General.  The  remaining  96  counts  consist  of  the  first 
eight  counts  repeated  12  limes,  merely  varying  the  offence  charged. 
The  first  eight  counts  charge  that  the  defendants  did  eqnipy  the 
next  that  they  did  furnish,  the  next  that  they  did  Jit  out,  and  so 
on.  ^  Then  all  the  varieties  of  attempting,  procuring,  aiding,  &c., 
are  introduced,  making  the  total  eight  times  12,  or  96  counts. 
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The  Attorney  General  at  the  trial  said,  "The  first  eight  counts     Jldgmekx. 
^  are  those  only  to  wliich  any  attention  need  be  paid,"  not  mean- 
ing  to  abandon  the  rest,  but  intimating  that  the  first  eight  repre- 
sented all  the  rest     I  propose  to  stale  in  substance  what  those 
eight  counts  are. 

The  first  count  charges  that  the  defendants,  without  the  leave, 
&C.  did  equip  the  vessel  with  intent  and  in  order  that  such  ship  or 
vessel  should  be  employed  in  the  service  of  the  Confederate  States 
with  intent  to  cruise  and  commit  hostilities  against  a  certain 
foreign  state  with  which  Her  Majesty  was  not  then  at  war,  to  wit^ 
the  republic  of  the  United  States.  The  second  count  resembles 
the  first,  but  charges  that  hostilities  were  to  be  committed  against 
the  citizens  of  the  foreign  state.  The  third  count  charges  that 
tlie  defendants  did  equip,  with  intent  to  cruise  and  commit  hos- 
tilities against  a  foreign  state  with  which  Her  Majesty  was  not 
then  at  war.  The  fourth  count  is  similar  to  the  third,  varying 
the  description  of  the  parties  against  whom  hostilities  were  to  be 
committed.  The  fifth,  sixth,  seventh,  and  eighth  counts  are  similar 
to  the  first  and  second,  varying  only  the  description  in  the  first 
and  second  counts  of  the  belligerent  parties  who  were  affected  by 
the  conduct  of  the  defendants.  The  charge,  therefore,  resolves 
itself  into  a  charge  of  equipping,  &c.  with  a  certain  intent,  the 
intent  being  stated  in  two  difi'erent  ways,  or  a  charge  of  attempting, 
endeavouring,  &c.  to  equip,  or  procuring  to  be  equipped,  with  the 
same  two  intents  in  different  counts.  If  what  was  intended  to  be 
done  would  not,  when  done,  amount  to  an  equipping,  &c.  within 
the  Act,  then  there  would  be  no  attempting  or  endeavouring,  &o. 
contrary  to  the  Act. 

The  question  then  arises  what  is  the  true  construction  of  the 
Foreign  Enlistment  Act,  particularly  of  the  seventh  section  of 
that  statute,  upon  which  the  information  in  this  case  is  framed ; 
and  what  is  the  meaning  of  the  words  '^  equip,  furnish,  or  fit  out " 
in  that  section  ;  and  also  what  is  meant  by  the  expression,  ''  with 
'*  intent  to  cruise  or  commit  hostilities." 

It  is  a  highly  penal  statute,  creating  a  new  crime  or  misde- 
meanor, making  those  who  commit  it  liable  to  fine  and  imprison- 
ment, if  found  guilty,  and  the  ship,  the  subject  of  the  crime,  liable 
to  forfeiture.  The  attempt  or  endeavour  to  commit  the  offence, 
or  the  procuring  it  to  be  committed,  or  the  aiding,  assisting,  or 
being  concerned  in  the  commission  of  it,  is  each  made  criminal, 
and  liable  to  the  same  punishment  and  forfeiture. 

In  order  to  have  a  comprehensive  view  of  tl>e  whole  subject, 
It  may  be  useful  to  become  acquainted  with  the  history  of  the 
statute  and  of  the  act  of  the  American  Congress,  which  is  said  to 
have  given  rise  to  it.  It  may  be  useful  also  to  learn  what  have 
been  the  opinions  (differing,  it  may  be  observed,  widely  from  each 
other),  of  learned  jurists  and  of  eminent  statesmen,  not  always 
agreeing,  on  the  subjects  of  international  law,  belligerent  rights, 
and  neutral  duties.  But  none  of  these  can  furnish  veen  the 
semblance  of  authority  for  construing  an  English  Act  of  Parlia- 
ment, which  creates  for  the  first  time  an  indictable  offence  render- 
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Akoumjent.    war  between  this  country  and  foreign  states,  or  -whether  any 

man  who  chooses  for  his  own  purposes,  and  to  put  money  into 

®^^^y-  his  own  pocket,  shall  be  at  liberty  to  endanger  the  peace  of  this 
realm  and  to  bring  us  in  contact  with  foreign  nations.  That  i 
the  real  question  in  this  case,  and,  put  in  that  light,  it  is  a 
most  important  one  Viewed  with  reference  to  Messrs.  Fawcett, 
Preston,  and  Comp'any,  as  I  have  said  before,  I  do  not  think 
that  it  is  an  important  case  at  all.  They  have  built  this  vessel 
for  the  Confederate  States,  and  there  is  no  doubt  that  as  they 
have  proceeded  in  building  this  vessel  they  have  been  remunerated 
for  the  expense  they  have  been  put  to  and  for  their  labour. 
That,  I  believe,  is  the  course  which  is  always  adopted,  and  there- 
fore the  question  which  your  Lordships  have  to  decide  is  a 
question  of  importance  as  an  international  question,  and  not  a 
question  of  importance  as  regards  those  persons  who  are  the 
defendants  in  this  case. 

Mr.  Jones. — My  Lord,  I  am  on  the  same  side,  and  I  propose  to 
offer  your  Lordships  a  few  observations  on  the  constraction  of 
this  Act  of  Parliament,  or  rather  of  the  7th  section  of  it. 
Although  the  remarks  which  have  been  made  and  the  informa- 
tion which  has  been  brought  before  your  Lordships'  attention 
has  been  very  important,  I  need  not  say  that  the  question 
really  centres  upon  the  construction  of  a  few  words  of  this 
section  of  the  Act  of  Parliament.  Your  Lordships  have,  no 
doubt,  been  very  materially  assisted  by  the  veiy  able  arguments 
which  have  been  addressed  to  your  Lordshipa  But,  after  all, 
those  arguments  have  principally  been  addressed  to  your  Lord- 
ships for  the  purpose  of  enabling  you  to  put  a  construction  upon 
the  7th  section  of  the  Act  of  Parliament. 

'  Now,  my  Lords,  I  assume,  for  the  purpose  of  my  argument, 
that  there  was  such  an  intention  as  is  prohibited  by  the  7th 
tsection;  and  allowing  this  assumption,  I  say  the  questions 
arising  on  this  nile  resolve  themselves  into  the  single  question. 
What  is  the  meaning  of  these  words  in  the  information  and  in  the 
Act  of  Parliament,  "  equip,  furnish,  and  fit  out?' 

Lm^d  Chief  Baron. — I  should  say  that  the  Act  of  Parliament  is 
directed  against  certain  acts,  and  then  that  the  attempt,  the 
endeavour^  the  aiding,  and  the  assisting,  are  made  penal  as  well 
as  the  act  itself 

Mr.  Jones. — ^Yes,  my  Lord. 

Lord  Chief  Baron. — The  Act  of  Parliament  is  directed  against 
doing  certain  things  at  a  certain  place  with  a  certain  intent. 

Mr.  Jones, — Yes,  my  Lord. 

Lord  Chief  Baron. — The  place  is  some  port  in  this  country, 
the  intent  is  (because  the  transports  and  storeships  were  given 
up  at  the  trial)  "  to  cruise  or  to  commit  hostilities." 

Mr.  Jones. — To  be  employed  for  the  purpose  of 

Lord  Chief  Baron. — Then,  the  question  is,  What  is  the  act? 
That  depends  upon  what  is  the  meaning  of  "  to  equip,  to  fit  out, 
**  or  to  furnish." 
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Mr.  Jones* — ^That  is  precisely  the  way  in  which  it  struck  my   Abgumbkt. 
mind.  Trr- 

Lord  Chief  Barron. — And  too  much  stress  must  not  be  laid        ^* 

upon  any  one  part  of  it.  You  must  not  say  that  I  prove  the 
intent,  and,  therefore,  whatever  was  done  with  that  intent  was 
unlawful^  whether  it  was  within  the  precise  words  of  the  Act  or 
not,  or  whether  it  was  meant  to  be  done  somewhere  else.  The 
crime  that  is  created^  the  offence  that  is  made  by  the  Act  of  Par- 
liament is  doing  certain  matters  in  a  port  of  this  country  with 
the  intent  to  cruize  or  commit  hostilitie& 

Mr.  Jones, — Yes,  my  Lord. 

Lord  Chief  Bwi'on, — Then,  I  apprehend,  the  only  doubt  that 
can  exist  is,  What  is  the  meaning  of  these  words  as  applied  to  the 
subject,  "  to  equip,  to  fit  out,  or  to  furnish." 

Mr.  Jones. — That  is  the  way  in  which  I  ventured  at  the  outset 
to  present  it  to  your  Lordships,  and  that  is  the  point  to  which, 
as  I  hmnbly  observed,  the  matter  must  at  last  be  brought  round 

Lord  Chief  Baron. — The  intent,  without  the  act  or  the  attempt 
to  commit  it,  can  be  nothing. 

Mr.  Baron  Bra/mwell. — You  must  not  lose  sight  of  the  way  in 
which  the  Attorney  General  put  it,  which  I  understood  to  be 
this :  that  if  there  is  a  thing  with  an  intent  that  it  shall  be  em- 
ployed for  the  service  of  a  foreign  prince 

Mr,  Attorney  General. — I  rely  emphatically  upon  this,  that  the 
ship  should  be  employed  by  a  foreign  prince  to  cruize,  and  not  go 
straight  from  the  equipment  to  cruiza 

Mr.  Jones. — I  understood  the  Lord  Chief  Baron  to  mean  that 
— in  short,  I  was  going  to  ask  his  Lordship  to  vary  the  expression 
if  it  did  not  mean  that. 

Lord  Chief  Baron. — I  meant  merely  to  point  out  that  thei-e 
are  three  matters  necessary  to  constitute  the  offence.  The  offence 
may  be  either  doing  the  thing  or  attempting  to  do  it.  But  sup- 
posing, which  perhaps  may  be  the  most  convenient  way  to  have  a 
distinci  notion,  you  limit  it  to  the  act  itself. 

Mr.  Jones. — Say  "  equipped." 

Lo^'d  Chief  Baron. — Then  there  must  be,  1st,  an  equipment, 
in  a  port  of  this  country,  and,  2nd,  it  must  be  with  the  intent 
denounced  by  the  Act  of  Parliament. 

Mr.  Jones. — Precisely  so.  If  I  may  say  so,  the  offence  must 
include  the  combination  of  these  two  elements,  or,  in  other 
words,  it  is  the  combination  of  these  two  elements  which  con- 
stitutes the  offence. 

Now,  my  Lords,  I  have  said  that  for  the  purpose  of  my  argu- 
ment  I  take  for  granted  that  the  criminal  intention  is  present. 
I  proceed  to  enquire  what  is  the  equipping,  furnishing,  and 
fitting  out  forbidden  by  the  section.  I  shall  use  the  term  equip 
as  comprehending  the  words  furnish  or  fit  out.  Now,  looking 
merely  to  the  Act  of  Parliament  itself,  and  looking  particularly 
to  one  of  the  sections  of  the  Act  of  Parliament,  namely  the  8th 
section,  (which  has  been  appealed  to  by  Sir  Hugh  Cairns  aa 
8341.  K  K 
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Aeoument.    war  between  this  country  and  foreign  states,  or  -whether  any 

man  who  chooses  for  his  own  purposes,  and  to  put  money  into 

6th  Day,  j^jg  ^.^^^  pocket,  shall  be  at  liberty  to  endanger  the  peace  of  this 
realm  and  to  bring  us  in  contact  with  foreign  nations.  That  i 
the  real  question  in  this  case,  and,  put  in  that  light,  it  is  a 
most  important  one  Viewed  with  reference  to  Messrs.  Fawcett, 
Preston,  and  Comp'any,  as  I  have  said  before,  I  do  not  think 
that  it  is  an  important  case  at  all.  They  have  bmlt  this  vessel 
for  the  Confederate  States,  and  there  is  no  doubt  that  as  they 
have  proceeded  in  building  this  vessel  they  have  been  remunerated 
for  the  expense  they  have  been  put  to  and  for  their  labour. 
That,  I  believe,  is  the  course  which  is  always  adopted,  and  there- 
fore the  question  which  your  Lordships  have  to  decide  is  a 
question  of  importance  as  an  international  question,  and  not  a 
question  of  importance  as  regards  those  persons  who  are  the 
defendants  in  this  case. 

Mr.  Jones, — My  Lord,  I  am  on  the  same  side,  and  I  propose  to 
offer  your  Lordships  a  few  observations  on  the  consti-uction  of 
this  Act  of  Parliament,  or  rather  of  the  7th  section  of  it. 
Although  the  remarks  which  have  been  made  and  the  informa- 
tion which  has  been  brought  before  your  Lordships'  attention 
has  been  very  important,  I  need  not  say  that  the  question 
really  centres  upon  the  construction  of  a  few  words  of  this 
section  of  the  Act  of  Parliament.  Your  Lordships  have,  no 
doubt,  been  very  materially  assisted  by  the  veiy  able  arguments 
which  have  been  addressed  to  your  Lordships.  But,  after  all, 
those  arguments  have  principally  been  addressed  to  your  Lord- 
ships for  the  purpose  of  enabling  you  to  put  a  construction  upon 
the  7th  section  of  the  Act  of  Parliament. 

'  Now,  my  Lords,  I  assume,  for  the  purpose  of  my  argument, 
that  there  was  such  an  intention  as  is  prohibited  by  the  7th 
section;  and  allowing  this  assumption,  I  say  the  questions 
arising  on  this  inile  resolve  themselves  into  the  single  question. 
What  is  the  meaning  of  these  words  in  the  information  and  in  the 
Act  of  Parliament,  "equip,  furnish,  and  fit  out?' 

Lord  Chief  Baron. — I  should  say  that  the  Act  of  Parliament  is 
directed  against  certain  acts,  and  then  that  the  attempt,  the 
endeavour^  the  aiding,  and  the  assisting,  are  made  penal  as  well 
as  the  act  itself 

Mr.  Jonea. — ^Yes,  my  Lord. 

Lord  Chief  Baron. — The  Act  of  Parliament  is  directed  against 
doing  certain  things  at  a  certain  place  with  a  certain  intent. 

Mr.  Jones. — Yes,  my  Lord. 

Lord  Chief  Ba/ron. — The  place  is  some  port  in  this  country, 
the  intent  is  (because  the  transports  and  storeships  were  given 
up  at  the  trial)  "  to  cruise  or  to  commit  hostilities.'* 

Mr.  Jones. — To  be  employed  for  the  purpose  of 

Lord  Chief  Baron. — Then,  the  question  is.  What  is  the  act? 
That  depends  upon  what  is  the  meaning  of  "  to  equip,  to  fit  out, 
**  or  to  furnish.*' 
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Mr.  Jone84 — ^That  is  precisely  the  way  in  which  it  struck  my   AjwuMiENr. 
mind.  — -" 

Lord  Chief  Baron. — And  too  much  stress  must  not  be  laid      ^ ^' 

upon  any  one  part  of  it.  You  must  not  say  that  I  prove  the 
intent,  and,  therefore,  whatever  was  done  with  that  intent  was 
unlawful,  whether  it  was  within  the  precise  words  of  the  Act  or 
not,  or  whether  it  was  meant  to  be  done  somewhere  else.  The 
crime  that  is  created,  the  offence  that  is  made  by  the  Act  of  Par- 
liament is  doing  certain  matters  in  a  port  of  this  country  witli  ^ 
the  intent  to  cruize  or  commit  hostilities. 

Mr.  Jones. — ^Yes,  my  Lord. 

Lord  Ckief'Ba/iym. — Then,  I  apprehend,  the  only  doubt  that 
can  exist  is,  What  is  the  meaning  of  these  words  as  applied  to  the 
subject,  "  to  equip^  to  fit  out,  or  to  furnish.'' 

Mr.  Jones. — That  is  the  way  in  which  I  ventured  at  the  outset 
to  present  it  to  your  Lordships,  and  that  is  the  point  to  which, 
as  I  humbly  observed,  the  matter  must  at  last  be  brought  round 

Lord  Chief  Baron. — The  intent,  without  the  act  or  the  attempt 
to  commit  it,  can  be  nothing. 

Mr.  Baron  BrarmveU. — You  must  not  lose  sight  of  the  way  in 
which  the  Attorney  General  put  it,  which  I  understood  to  be 
this :  that  if  there  is  a  thing  with  an  intent  that  it  shall  be  em- 
ployed for  the  service  of  a  foreign  prince 

Mr.  Attorney  OeTteraL-^I  rely  emphatically  upon  this,  that  the 
ship  should  be  employed  by  a  foreign  prince  to  cruize,  and  not  go 
straight  from  the  equipment  to  cruize. 

Mr.  Jozies. — I  understood  the  Lord  Chief  Earon  to  mean  that 
— in  short,  I  was  going  to  ask  his  Lordship  to  vary  the  expression 
if  it  did  not  mean  that.  , 

Lord  Chief  Baron. — I  meant  merely  to  point  out  that  there 
are  three  matters  necessary  to  constitute  the  offence.  The  offence 
may  be  either  doing  the  thing  or  attempting  to  do  it.  But  sup- 
posing, which  perhaps  may  be  the  most  convenient  way  to  have  a 
distinct  notion,  you  limit  it  to  the  act  itself 

Mr.  Jones. — Say  "  equipped." 

Lord  Chief  Baron. — Then  there  must  be,  1st,  an  equipment, 
in  a  port  of  this  country,  and,  2nd,  it  must  be  with  the  intent 
denounced  by  the  Act  of  Parliament. 

Mr.  Jones. — Precisely  so.  If  I  may  say  so,  the  offence  must 
include  the  combination  of  these  two  elements,  or,  in  other 
words,  it  is  the  combination  of  these  two  elements  which  con- 
stitutes the  offence. 

Now,  my  Lords,  I  have  said  that  for  the  purpose  of  my  argu- 
ment I  take  for  granted  that  the  criminal  intention  is  present. 
I  proceed  to  enquire  what  is  the  equipping,  furnishing,  and 
fitting  out  forbidden  by  the  section.  I  shall  use  the  term  equip 
as  comprehending  the  words  furnish  or  fit  out.  Now,  looking 
merely  to  the  Act  of  Parliament  itself,  and  looking  particularly 
to  one  of  the  sections  of  the  Act  of  Parliament,  namely  the  8th 
section,  (which  has  been  appealed  to  by  Sir  Hugh  Cairns  as 
8341.  K  K 
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Aboumbnt.    war  between  this  country  and  foreign  states,  or  whether  any 

man  who  chooses  for  his  own  purposes,  and  to  put  money  into 

6th  Day,  j^jg  ^^^  pocket,  shall  be  at  liberty  to  endanger  the  peace  of  this 
realm  and  to  bring  us  in  contact  with  foreign  nations.  That  i 
the  real  question  in  this  case,  and,  put  in  that  light,  it  is  a 
most  important  one  Viewed  with  reference  to  Messrs.  Fawcett^ 
Preston,  and  Comp'any,  as  I  have  said  before,  I  do  not  think 
that  it  is  an  important  case  at  all.  They  have  built  this  vessel 
for  the  Confederate  States,  and  there  is  no  doubt  that  as  they 
have  proceeded  in  building  this  vessel  they  have  been  remunerated 
for  the  expense  they  have  been  put  to  and  for  their  labour. 
That,  I  believe,  is  the  course  which  is  always  adopted,  and  there- 
fore the  question  which  your  Lordships  have  to  decide  is  a 
question  of  importance  as  an  international  question,  and  not  a 
question  of  importance  as  regards  those  persons  who  are  the 
defendants  in  this  case. 

Mr,  Jones, — My  Lord,  I  am  on  the  same  side,  and  I  propose  to 
offer  your  Lordships  a  few  observations  on  the  construction  of 
this  Act  of  Parliament,  or  rather  of  the  7th  section  of  it 
Although  the  remarks  which  have  been  made  and  the  informa* 
tion  which  has  been  brought  before  your  Lordships'  attention 
has  been  very  important,  I  need  not  say  that  the  question 
really  centres  upon  the  construction  of  a  few  words  of  this 
section  of  the  Act  of  Parliament.  Your  Lordships  have,  no 
doubt,  been  very  materially  assisted  by  the  veiy  able  arguments 
which  have  been  addressed  to  your  Lordships.  But,  after  all, 
those  arguments  have  principally  been  addressed  to  your  Lord- 
ships for  the  purpose  of  enabling  you  to  put  a  construction  upon 
the  7th  section  of  the  Act  of  Parliament. 

'  Now,  my  Lords,  I  assume,  for  the  purpose  of  my  argument, 
that  there  w&s  such  an  intention  as  is  prohibited  by  the  7th 
isection;  and  allowing  this  assumption,  I  say  the  questions 
arising  on  this  rule  resolve  themselves  into  the  single  question. 
What  is  the  meaning  of  these  words  in  the  information  and  in  the 
Act  of  Parliament,  **  equip,  furnish,  and  fit  out  V 

Lord  Chief  Baron. — I  should  say  that  the  Act  of  Parliament  is 
directed  against  certain  acts,  and  then  that  the  attempt,  the 
endeavour,  the  aiding,  and  the  assisting,  are  made  penal  as  well 
as  the  act  itself 

Mr.  Jones. — ^Yes,  my  Lord. 

Lord  Chief  Baron, — The  Act  of  Parliament  is  directed  against 
doing  certain  things  at  a  certain  place  with  a  certain  intent. 

Mr,  Jones. — Yes,  my  Lord. 

Lord  Chief  Baron,— The  place  is  some  port  in  this  country, 
the  intent  is  (because  the  transports  and  storeships  were  given 
up  at  the  trial)  '*  to  cruise  or  to  commit  hostilities." 

Mr,  Jones, — ^To  be  employed  for  the  purpose  of 

Lord  Chief  Baron, — Then,  the  question  is.  What  is  the  act  ? 
That  depends  upon  what  is  the  meaning  of  "  to  equip,  to  fit  out, 
"  or  to  furnish." 
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Mr.  JoneSi — ^That  is  precisely  the  way  in  which  it  struck  my   AjwuMENr. 
mind.  — -" 

Lord  Chief  Baron* — And  too  much  strees  must  not  be  laid     ^ ^' 

upon  any  one  part  of  it.  Tou  must  not  say  that  I  prove  the 
intent^  and,  therefore,  whatever  was  done  with  that  intent  was 
unlawful,  whether  it  was  within  the  precise  words  of  the  Act  or 
not,  or  whether  it  was  meant  to  be  done  somewhere  else.  The 
crime  that  is  created,  the  offence  that  is  made  by  the  Act  of  Par- 
liament is  doing  certain  matters  in  a  port  of  tliis  country  with 
the  intent  to  cruize  or  commit  hostilities. 

Mr.  Jones. — Yes,  my  Loi*d. 

Lo^xL  Chief'Baivn, — Then,  I  apprehend,  the  only  doubt  that 
can  exist  is,  What  is  the  meaning  of  these  words  as  applied  to  the 
subject,  "  to  equip,  to  fit  out,  or  to  furnish." 

Mr.  Jones. — That  is  the  way  in  which  I  ventured  at  the  outset 
to  present  it  to  your  Lordships,  and  that  is  the  point  to  which, 
as  I  humbly  observed,  the  matter  must  at  last  be  brought  round. 

Lord  Chief  Baron, — The  intent,  without  the  act  or  the  attempt 
to  commit  it,  can  be  nothing. 

Mr.  Baron  Bramwell. — You  must  not  lose  sight  of  the  way  in 
which  the  Attorney  General  put  it,  which  I  understood  to  be 
this :  that  if  there  is  a  thing  with  an  intent  that  it  shall  be  em- 
ployed for  the  service  of  a  foreign  prince 

Mr.  Attorney  Oeneral.—!  rely  emphatically  upon  this,  that  the 
ship  should  be  employed  by  a  foreign  prince  to  cruize,  and  not  go 
straight  from  the  equipment  to  cruiza 

Mr»  Jones. — I  understood  the  Lord  Chief  Baron  to  mean  that 
— in  short,  I  was  going  to  ask  his  Lordship  to  vary  the  expression 
if  it  did  not  mean  that.  , 

Lord  Chief  Baron. — I  meant  merely  to  point  out  that  thei-e 
are  three  matters  necessary  to  constitute  the  offence.  The  offence 
may  be  either  doing  the  thing  or  attempting  to  do  it.  But  sup- 
posing, which  perhaps  may  be  the  most  convenient  way  to  have  a 
distinct  notion,  you  limit  it  to  the  act  itself. 

Mr.  Jones. — Say  "  equipped." 

Lord  Chief  Baron. — Then  there  must  be,  Ist,  an  equipment, 
in  a  port  of  this  country,  and,  2nd,  it  must  be  with  the  intent 
denounced  by  the  Act  of  Parliament. 

Mr.  Jones. — Precisely  so.  If  I  may  say  so,  the  offence  must 
include  the  combination  of  these  two  elements,  or,  in  other 
words,  it  is  the  combination  of  these  two  elements  which  con- 
stitutes the  offence. 

Now,  my  Lords,  I  have  said  that  for  the  purpose  of  my  argu- 
ment I  take  for  granted  that  the  criminal  intention  is  present. 
I  proceed  to  enquire  what  is  the  equipping,  furnishing,  and 
fitting  out  forbidden  by  the  section.  I  shall  use  the  term  equip 
as  comprehending  the  words  furnish  or  fit  out.  Now,  looking 
merely  to  the  Act  of  Parliament  itself,  and  looking  particularly 
to  one  of  the  sections  of  the  Act  of  Parliament,  namely  the  8th 
section,  (which  has  been  appealed  to  by  Sir  Hugh  Cairns  as 
8341.  K  K 
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ABouMsax.    throwing  a  flood  of  light  upon   the  Act,)  for   the   purpose  of 

intyerpreting  the  7th  section,  I  submit  to  your  Lordships  that 

6th  Day,  ^y^^  ^^j^  section  contemplates  two  species  of  possible  equipments. 
It  contemplates  a  species  of  equipment  which  it  does  not  forbid, 
and  it  contemplates  a  species  of  equipment  which  it  does  forbid. 
Your  Lordships  will  remember,  without  adverting  again  to  the 
language  of  that  clause,  that  the  8th  section^  addressing  itself 
to  the  equipment  of  a  pre-existing  vessel  in  a  neutral  port,  speaks 
of  equipments  for  the  sole  purposes  of  war.  I  do  not  recollect 
whether  that  is  the  precise  expression. 

Mr.  Bwron  ChiinnelL — No,  it  is  not. 

3fr.  Jones, — "  Any  equipment  for  war."  The  precise  expression 
is,  any  equipment  for  war.  Now,  my  Lords,  when  the  Act  uses 
the  expression  *' equipped ''  in  the  7th  section,  your  Lordships 
will  notice  that  it  does  not  use  in  that  section  the  word  "  equip- 
"  ment "  in  that  sense  and  with  that  specific  distinction  which 
it  ascribes  to  "  the  equipment  for  war  "  which  is  contemplated  by 
the  8th  section ;  and  for  very  good  reasons,  because  it  is  very 
easy  to  understand  how  there  may  be  an  equipment  for  other 
than  purposes  of  war  before  the  vessel  is  brought  into  the 
condition  of  a  ship  of  war,  and  how  there  may  be  an  equipment 
for  other  than  purposes  of  war  after  the  vessel  has  been  brought 
into  the  condition  of  a  ship  of  war  ;  but  the  equipment  forbidden 
is  that  which  is  described  as  an  "  equipment  for  war."  The  way 
in  whidi  I  use  that,  and  the  manner  in  which  I  consider  that 
that  section  does  throw  a  flood  of  light  upon  the  question,  is, 
that  inasmuch  as  you  have  by  the  words  of  that  section  an 
equipment  described  as  an  **  equipment  for  war,''  inasmuch  as  you 
have  the  term  **  equipment "  used  in  the  7th  section  without 
any  such  limitation,  you  must  see  that  the  Legislature  had  in 
its  contemplation  two  species  of  equipments ;  and  the  argument  is 
clenched,  if  I  may  be  permitted  to  say  so,  by  the  use  in  the  7th 
section  of  the  disjunctive  conjunction.  When  you  see  used  in  the 
7th  section  "  equip  or  arm,"  and  when  you  see  used  in  the  8th 
section  "  equipment  for  war,"  you  have  in  eflect  in  the  8th  section 
an  expansion  of  that  expression  "  arm "  in  the  7th,  and  read 
by  the  light  of  the  8th  section,  the  7th  section  says,  "  If  any  one 
"  shall  equip  a  ship  for  the  purposes  of  navigation  or  for  the 
"  purposes  of  war  with  the  intention,  &c.,  the  ship  shall  be 
"'  forfeited."  So  that,  the  prohibited  intention  being  present,  the 
equipping  for  the  purposes  of  navigation,  which  aids  the  execu- 
tion of  that  intention,  is  as  much  forbidden  as  arming  is.  The 
term  "  arm,"  as  used  in  the  7th  section,  is  in  effect  the  same  thing, 
or  at  all  events  part  of  the  same  thing,  which  is  included  in  the 
expression  "arm  for  the  purposes  of  war,"  used  in  the  8th. 
Now,  my  Lords,  passing  from  the  8th  section  to  the  7th  section, 
if  you  look  at  the  provision  with  respect  to  the  equipment  which 
is  spoken  of  in  the  7th  section  as  the  equipment  of  a  transport, 
you  will  find  that  the  equipment  of  a  transport  does  not  suppose 
an  equipment  for  the   purpose  merely  of  navigation,  as  die- 
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tiuguLsbed  from  an  equipment  wJiicli  would  enable  the  trauspoi't    Abgumeni- 

when  equipped  as  contemplated  by  the  Act  to  ci'uize  or  commit        

hostilities.  The  words  "  equip,  furnish,  and  fit  out "  are  applied  ^^J^^  * 
not  to  a  ship  of  war,  or  to  a  ship  which  is  to  cruize  or  commit 
hostilities,  but  theyjare  applied  to  a  ship  which  is  not  to  ci-uize, 
which  is  not  to  commit  hostilities,  but  which  is  to  act  as  a  trans- 
port or  store  ship.  When,  therefore,  you  have  got  the  word  equip 
for  the  purpose  of  a  transport^  in  reality  you  have  a  distinctive 
application  made  of  that  term  *'  equip  "  in  the  7th  section,  as 
importing  an  equipment  other  than  an  equipment  for  a  hostile 
purpose,  or  in  a  hostile  fashion.  And,  my  Lords,  although  it  is 
true  that  the  structure  of  the  vessel,  its  capabilities,  its  adaptation 
to  the  purposes  of  war  are  very  important  to  be  considered  wlien 
the  intention  is  in  question,  yet  if  you  grant  the  intention,  there 
is  no  use  whatever  in  inquiring  as  to  whether  or  not  the  structure 
of  the  vessel  is  such  as  to  make  it  capable  of  being  adapted  for 
the  pm'poses  of  war.  If,  indeed,  the  structure  were  such  as  that 
it  could  not  be  used  as  a  transport,  for  instance,  or  could  not  be 
used  for  a  cruizer,  or  to  commit  hostilities,  that  would  negative 
the  intention  ;  but  granting  the  intention,  which  of  course  could 
not  be  granted  unless  the  vessel  were  of  a  structure  which  would 
suit  it,  and  the  possibility  of  its  being  executed  by  the  structure 
in  question,  the  kind  of  structure  is  not  material ;  the  intention 
being  present,  the  question  really  is,  whether  the  words  "  equip, 
*'  furnish^  and  fit  out"  can  by  possibility  extend  to  any- 
thing more  than  an  equipment  for  the  purpose  of  navigation. 
I  address  to  your  Lordships  those  observations  with  reference 
merely  to  the  words  which  are  found  in  the  Act.  I  cannot  help 
thinking  that  when  you  find  words  in  an  Act  of  Parliament 
capable  of  being  interpreted  so  as  to  make  the  whole  Act  con- 
sistent and  intelligible,  that  is  a  far  more  valuable  test  than 
a  discursive  inquiry  as  to  what  the  policy  of  the  Act  may  be. 
If  you  can  see  that  a  word  is  used  in  one  section  which  is 
consistent  with  its  interpretation  in  a  fixed  sense  in  that  section, 
and  which  is  consistent  with  its  interpretation  in  that  sense  in 
other  sections  of  the  Act  (say,  in  one  other  section  of  the  Act), 
it  would  require  a  great  deal  indeed  to  show  you,  either  from 
conjecture,  or  from  considerations  of  policy,  or  from  any  con- 
siderdtion  except  some  absurdity  or  repugnancy,  that  it  should 
not  be  accepted  in  that  fixed  sense,  which  I  venture  to  call  the 
natiu-al  sense. 

I  shall  presently  oflfer  to  your  Lordships  an  observation  or 
two  with  regai*d  to  the  policy  of  the  Act,  but  I  dwell  for  a 
moment  upon  the  observation  that  the  quality  of  that  "  equip- 
''  ping,  furnishing,  and  fitting  out,'*  is  only  material  when  the 
intention  is  in  question.  When  the  intention  is  in  question  you 
look  to  see  whether  or  not  the  structure  of  the  vessel  is  such,  or 
the  fittings  of  the  vessel,  so  to  speak,  are  such,  as  to  reconcile  and 
make  the  structure  of  the  ship  compatible  with  the  existence  of 
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JcDOMBKT.  Btaiute  does  not  warrant  their  making  any  such  charge.  Bat, 
—  assuming  it  to  be  correct,  then  the  question  arises  whose  intent 
does  the  information  mean?  Who  is  it  that  the  information 
charges  with  an  intent  to  cruise  and  commit  hostilities  ?  Accord- 
ing to  all  the  rules  of  pleading,  it  must  be  the  intent  of  the  per- 
son committing  the  act;  and  this  view  would  make  all  the  counts 
in  substance  to  mean  much  the  same  thing ;  that  is  to  say  with 
reference  to  the  intent.  There  was  no  direct  evidence  that  the 
persons  ^^  equipping,  fitting  out,''  &c.,  or  ^^  aiding,  assisting/'  &c^ 
"in  equipping,"  &c.,  had  any  intention  to  cruise  or  commit 
hostilities  at  all;  and,  if  so,  the  whole  charge  would  fail  al- 
together. The  Attorney  General  would  read,  "  with  intent  to 
<*  commit  hostilities,"  as  if  the  expression  were,  with  intent  that 
liostilities  should  be  committed  by  somebody;  but  that  mode  of 
reading  the  expression  is  contrary  to  the  rules  of  pleading  and  to 
all  authority  on  the  subject ;  and  especially  it  seems  to  me  to  be 
contrary  to  what  was  decided  in  The  United  States  t?.  Quincy,  of 
which  a  full  report  is  given  in  the  appendix  to  the  trial.  I  wish 
to  call  particular  attention  to  this  case,  and  to  the  two  answers  of 
Mr.  Jefferson,  referred  to  by  the  Solicitor  General  in  the  course  of 
his  argument*  I  think  that  those  answers  lead  to  a  construction 
quite  different  from  that  suggested  by  the  counsel  for  the  Crown. 
Mr.  Jefferson's  answers  clearly  show  what  was  the  opinion  of  the 
American  Government ;  and  the  decision  of  the  Supreme  Court, 
in  The  United  States  v.  Quincy,  is  the  best  authority  as  to  the 
state  of  the  law.  The  first  answer  refers  to  arms  and  ammunition 
— not  to  ships  at  all.  Mr.  Jefferson  says,  *^  Our  citizens  have  been 
**  always  free  to  make,  vend,  and  export  arms.  It  is  the  constant 
^^  occupation  and  livelihood  of  some  of  them.  To  suppress  those 
'<  callings,  (the  only  means,  perhaps,  of  their  subsistence,)  because 
"  a  war  exists  in  foreign  and  distant  countries,  in  which  we  have 
"  no  concern,  would  scarcely  be  expected.  It  would  be  hard  in 
"  principle  and  impossible  in  practice." 

Why,  I  would  ask,  should  not  this  view  of  the  subject  of  indus- 
trial pursuits  apply  to  ships  and  shipbuilders  in  England  ?  In 
America  it  apparently  does  apply.  The  second  answer  relates  to 
ships,  but  Mr.  Jefferson  does  not  say  anything  in  disapprobation 
of  a  mere  supply  of  ships,  even  ships  of  war.  What  he  says  is 
this,  '^  But  the  practice  of  commissioning y  equipping,  and  manning 
«  vessels  in  our  ports  to  cruise  on  any  of  the  belligerent  parties 
*^  is  entirely  disapproved,  and  the  government  will  take  effective 
"  measures  to  prevent  it,"  and  accordingly  the  3rd  section  of  the 
Act  of  Congress  is  directed  against  fitting  out  and  arming,  and 
also  against  commissioning.  The  7th  section  of  our  Act  is  di- 
rected against  equipping,  furnishing,  fitting  out,  or  arming»  and 
also  against  commissioning.  But  there  is  not  a  single  syllable 
against  shipbuilding,  or  selling,  or  making  for  sale,  ships,  even 
of  a  warlike  character.  So  with  respect  to  the  law  and  the  con- 
struction of  the  American  Act  of  Congress.  The  judgment  de- 
livered by  Mr.  Justice  Thompson  in  the  United  States,  in  the  case 
of  "  The  United  States  r,  Quincy,"  gives  to  the  citizens  of  the 
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United  States  a  ri^ht  to  send  armed  vessels  out  of  their  ports  Jcdomenx. 
It  aims  at  preventing  the  citizens  themselves  from  committing  *""^ 
hostilities  against  foreign  powers  at  peace  with  the  United 
States,  but  leaves  them  at  perfect  liberty  to  sell  the  vessel  to 
one  of  the  belligerents,  and  provided  hostilities  are  not  com* 
mitted  by  the  citizens  of  the  United  States  there  is  no 
breach  of  the  law.  The  accompanying  remark  of  the  learned 
Judge  which  immediately  follows,  proves  that  the  Attorney 
General  is  endeavouring  to  enforce  against  British  shipbuilders 
a  principle  which  the  Supreme  Court  of  the  United  States  alto- 
gether repudiates  as  applicable  to  citizens  of  the  United  States* 
If  our  statute  was  passed  to  give  to  the  United  States  and  other 
countries  the  same  advantage  that  their  Act  of  Congress  gave  to 
us,  there  may  be  a  reciprocity  in  words,  but  there  is  no  recipro- 
city in  reality  and  in  construction  if  the  argument  for  the  plro- 
secution  is  to  prevail.  Mr*  Justice  Thompson  says,  "  All  the 
'^  latitude  necessary  for  commercial  puiposes  is  given  to  our 
'«  ptizens,  and  they  are  restrained  only  from  such  acts  as  are 
^^  calculated  to  involve  the  country  in  war/'  which  I  understand 
to  mean  that,  the  citizens  of  the  United  States  have  a  right  to 
build  what  ships  they  please,  and  dispose  of  them  as  they  please, 
provided  they  do  not  themselves  take  part  in  the  war»  and  the 
ships  are  not  employed  by  them  to  commit  hostilities.  And  what 
pretence  is  there  for  giving  to  our  Foreign  Enlistment  Act,  with 
respect  to  shipbuilding,  a  construction  totally  different  from  that 
which  the  Act  of  Congress  bears,  according  to  the  judgment  of 
the  American  judges  themselves  in  their  Supreme  Court  ? 

There  is  indeed,  a  difference  of  expression  between  the  Act  of 
Congress  and  our  statute, — they  have  merely  the  words  *^  with 
**  intent,''  we  have  "  with  intent  or  in  order."  The  Attorney 
General  says  that  he  supposes  that  the  words  ^^  in  order  "  were 
added  to  avoid  some  evasion  or  quibble.  I  believe  that  they 
were  added  to  leave  no  doubt  as  to  the  meaning;  the  ex- 
pression "  in  order "  is  explained  in  Todd's  Johnson  to  signify 
"  means  to  an  end,"  and  Jeremy  Taylor,  Tillotson,  and  Swift 
are  quoted  as  authorities — the  passage  from  Swift  is,  "  One 
"  man  pursues  power  in  order  to  wealth"— that  is,  power  is 
the  *^  means,"  wealth  is  "  the  end."  And  the  7  th  section 
forbids  equipping  a  ship  or  vessel  as  a  '^  means  "  to  "  the  ^^  end  " 
of  cruising,  or  commilting  hostilities.  In  all  common  sense  and 
understanding,  if  the  nature  of  the  equipment  has  no  reference 
whatever  to  the  commission  of  hostilities,  it  cannot  be  the  "  means 
"  to  that  end/'  and  there  is  no  breach  of  the  statute  by  that  sort 
of  equipment.  Webster's  American  Dictionary  gives  precisely 
the  same  explanation  of  the  words  ^<in  order/'  And  this 
leads  me  to  remark  that  even  the  word  ^^  intent"  alone,  and 
without  ^  in  order  "  which  is  put  in,  as,  I  think,  to  explain  it  and 
give  it  the  true  meaning  which  an  English  lawyer  would  assign, 
ought  not  to  lead  to  a  different  conclusion.  The  Attorney 
General  seems  to  think  that  if  there  be  an  intent,  and  if  anything 
of  whatever  kind  be  done  in  pursuance  of  it,  that  is  sufficient 


598 

.Judohutt.    With  great  respect  for  the  opinion  of  so  eminent  a  lawyer^  in  my 

judgment  that  is  not  suflScient.     If  a  statute  simply  made  it  a  felony 

to  attempt  to  kill  any  human  heing  or  to  conspire  to  do  so,  an 
attempt  by  means  of  vitchcraft  or  a  conspiracy  to  kill  by  means 
of  charms  and  incantations  would  not  be  an  offence  within  such  a 
statute.  The  poverty  of  language  compels  one  to  say  ^^  an 
"  attempt  to  kill  by  means  of  witchcraft/'  but  such  an  attempt 
is  really  no  attempt  at  all  to  kill.  It  is  true  the  sin  or  wickedness 
may  be  as  great  as  an  attempt  or  conspiracy  by  competent  means : 
but  human  laws  are  made  not  to  punish  sin^  but  to  prevent  crime 
and  mischief. 

I  am,  therefore,  of  opinion,  that  the  7th  section  should  be 
construed  as  if  the  words  were  '^  if  any  person/'  in  the  places  men- 
tioned, *'  shall,  without  the  leaye,  &c.,  equip,  as  a  means,  any  ship 
*^  or  vessel  to  the  end  that  such  ship  shall  cruise  or  commit  hosti- 
^^  lities/'  and  so  read,  if  after  all  the  equipping  or  furnishing  or 
fitting  out  the  ship  is  incapable  of  cruising  or  committing  hostili- 
ties, there  has  been  no  such  equipping,  &c.,  as  the  statute  was 
intended  to  prevent. 

And  this  brings  me  to  the  meaning  of  the  words  '^  equip, 
"  furnish,  fit  out,"  and  "  arm,"  for  they  must  all  be  considered 
together ;  and  the  question  is  not  so  much  what  did  the  legislature 
mean,  as  what  is  the  meaning  of  what  they  have  said — of  the  words 
they  have  used.  A  clause,  admitted  to  be  awkwardly  framed,  by 
no  means  free  from  difficulty  and  of  considerable  doubt,  was 
scarcely  worth  the  very  minute  criticism  and  comparison  which  it 
has  received  ;  but  on  the  part  of  the  prosecution  it  is  contended 
that  the  7th  clause  was  meant  to  put  ships  constructed  for 
war  or  adapted  to  war  upon  a  footing  different  from  any  other 
munitions  of  war  ;  to  leave  cannon  of  6very  description,  arms  of 
all  sorts,  gunpowder,  and  shot  and  shell,  to  be  freely  supplied  to 
either  belligerent,  but  that  no  ship  or  vessel  of  a  warlike  character 
in  any  respect  was  to  be  furnished  to  a  belligerent  with  whom  this 
country  was  not  at  war.  If  this  had  been  the  object  of  our  legisla^ 
ture,  it  might  have  been  accomplished  by  the  simplest  possible  piece 
of  legislation;  it  might  have  been  expressed  in  language  so  clear  that 
no  human  being  could  entertain  a  doubt  about  it,  instead  of  the 
awkward,  difficult,  and  doubtful  clause,  which  it  is  admitted  on 
the  part  of  the  Attorney  and  Solicitor  General,  we  have  to  deal 
with.  It  cannot  be  suggested  that  the  object  was  to  conceal  from 
the  shipbuilders  the  idtimate  effect  of  the  clause)  and  to  prevent 
a  clamour  on  the  part  of  the  builders  of  ships,  that  they  were 
interfered  with  in  a  way  which  the  casters  of  cannon  and  the 
makers  of  gunpowder  were  not.  There  is  not  a  syllable  in  the 
Act  of  Parliament,  nor  in  anything  connected  with  it,  nor  in  any 
cotemporary  proclamation,  speech,  or  publication  of  any  kind 
professing  to  put  ships  on  a  footing  different  from  any  other 
implement  of  war;  and  it  was  admitted  most  distinctly  by  the 
Attorney  General,  and  I  think  correctly  enough,  that  there  was 
no  foundation  for  any  such  distinction  in  international  law.  But 
what  is  the  ground  of  this  distinction  between  cannon,  ammu- 
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it  was  insisted  upon  entirely  without  any  suflScient  foundation.         

The  Attorney  General  says,  as  I  understand  him,  that  as  far  as 
international  law  is  concerned,  there  is  no  distinction  between 
theni^  and  that  the  distinction  arises  from  our  municipal  law. 
He  entirely  agrees  with  me  upon  the  subject^  except  as  far  as  the 
municipal  law  makes  a  difference.  His  expression  is^  ^^  I  entirely 
'^  subscribe  to  what  feU  from,  the  Lord  Chief  Baron  at  the  trial, 
'^  that  it  could  make  no  difference  whether  there  was  a  sale  of  a  thing 
**  ready  made  without  a  previous  contract,  or  a  delivery  under  a 
^'  contract."  Ko  doubt,  he  says,  that  would  be  so  if  no  legislation 
made  a  difference,  and  he  considers  that  the  Foreign  Ejiiistment 
Act  made  that  difference,  and  his  reason  is  a  singular  one.  He  says 
that  Her  Majesty  has  the  power  whenever  she  pleases  to  prohibit 
eyery  other  species  of  contraband  trade,  but  that  she  has  no 
power  to  deal  with  a  ship,  so  that  ships  are  left  out,  to  be  dealt 
with  under  the  Foreign  Enlistment  Act.  The  present  statute 
forbidding  the  exportation  of  arms,  ammunition^  and  so  on  is  the 
16th  &  17th  of  Victoria,  passed  in  1853,  founded  on  a  statute,  the 
drd  &  4th  of  William  the  4th,  chapter  52,  passed  in  1833.  I  can- 
not find  in  the  Index  to  the  Statutes  any  earlier  one.  So  that  the 
construction  of  the  Foreign  Enlistment  Act  passed  in  1819,  is 
apparently  made  to  turn  upon  an  Act  passed  in  1833. 

The  result  of  the  argument  on  the  part  of  the  Crown  seems  to 
be  this.  A  shipbuilder  may  build  a  ship  altogether  of  a  warlike 
character,  and  may  arm  it  completely  with  the  latest  and  most 
mischievous  invention  for  the  destruction  of  human  beings,  and 
may  then  sell  it  to  one  of  two  belligerents,  with  a  perfect  fit- 
ness for  immediate  cruising,  and  ready  to  commit  hostilities  the 
instant  it  is  beyond  the  boundary  of  neutral  territory,  provided 
there  was  no  previous  contract  or  agreement  for  it  But  if  there 
be  any  contract  or  agreement  for  it,  it  cannot  be  made  to  order 
with  the  slightest  warlike  character  about  it,  though  this  be 
part  of  the  accustomed  and  usual  trade  of  this  country,  and 
though  the  ship  leaves  our  shores  a  mere  hull  utterly  incapable 
of  cruising  or  committing  hostilities,  and  as  far  as  war  is  con- 
cerned as  innocent  and  harmless  as  the  mere  timber  would  be 
of  which  it  is  built.  The  means  of  evasion  which  this 
furnishes  is  obvious.  A  signal,  a  word,  a  gesture,  may  convey 
an  order  wholly  incapable  of  being  proved.  It  is  unneces- 
sary to  dwell  upon  this;  it  is  at  once  perfectly  obvious;  and 
the  real  difference  between  a  crime  and  an  act  of  commerce  may, 
in  point  of  evidence,  entirely  disappear.  To  use  an  expression 
borrowed  from  one  familiar  in  Westminster  Hall  about  a  coach 
and  six,  a  whole  fleet  of  ships  might  sail  through  such  an  Act  of 
Parliament  as  this,  if  this  be  the  meaning  of  it ;  and  we  are  to 
believe  that  our  legislators  exhausted  all  their  wisdom  in  settling 
the  language  of  the  7th  clause,  and  had  none  remaining  to  per- 
ceive the  enormous  loophole  which  they  had  left. 

Again,  a  British  subject  may  buy  a  vessel  of  war  rejected  by 
our  navy,  fit  it  up  and  arm  it,  and  sail  with  it  to  a  port  of  either 
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JoDOMBHT.  belligerent  to  tell  it;  but  if  either  belligerent  should^  by  an 
-"^  agent,  purchase  it  at  a  public  sale  by  auction,  he  cannot  put 
a  mast  into  it,  or  hoist  a  sail  to  reach  his  own  country;  but 
an  armed  vessel  of  either  belligerent  may  come  into  our  porta 
and  obtain  whatever  mere  naval  but  not  warlike  stores  she  may 
require,  so  as  to  enable  that  ship  to  reach  some  other  port. 
Observe,  coming  into  a  port  completely  armed,  he  may  refit 
and  repair ;  but  being  altogether  unarmed,  he  cannot  put  up  a 
mast  or  a  sail  merely  to  take  that  vessel  across  the  ocean.  I 
cannot  believe  that  the  sound  construction  of  an  Act  of  Parliament 
passed  within  50  years  of  the  present  time  can  by  possibility  lead 
to  such  an  amount  of  inconsistency  and  absurdity,  and  I  may  add 
injustice,  as  is  involved  in  the  construction  which  we  are  asked 
with  so  much  earnestness  to  put  upon  this  statute.  It  seems  to 
me  to  amount  almost  to  that  degree  of  what  is  said  to  be  repug* 
nance  to  common  sense  which  ought,  according  to  the  golden 
rule,  to  defeat  the  effect,  even  if  the  words  conveyed  the  meaning, 
which  they  certainly  do  not 

In  my  judgment  the  Act  was  not  framed  in  order  to  make  any 
difference  between  ships  of  war,  and  guns,  ammunition,  and  other 
implements  of  war,  but  to  prevent  our  shores  from  being  made 
the  points  of  departure  of  hostile  expeditions  commissioned  and 
equipped  to  commit  hostilities  against  a  belligerent  not  at  war 
with  us.  The  7th  section,  therefore,  forbids  the  issuing  or  de- 
livering a  commission  as  well  as  equipping  in  order  to  commit 
hostilities ;  for  without  a  commission  any  act  of  hostility  would  be 
a  clear  and  undoubted  act  of  piracy,  and  there  was  no  occasion 
for  a  new  law  against  piracy.  To  suppose  that  the  Legislature 
left  to  British  shipbuilders  the  power  and  right  to  build  ships  for 
war,  as  before  the  statute,  but  that  they  meant  by  the  words 
"  equip,  furnish,  and  (it  up,"  to  forbid  them  from  sailing  away, 
however  harmless  and  innocent  of  war  their  condition  might  be, 
is  I  think  an  unworthy  imputation  on  the  good  faith  of  those  who 
made  the  law.^  There  can  be  no  doubt  they  did  not  mean  to 
permit  a  ship  or  vessel  to  go  away  armed,  for  they  have  said  so 
distinctly ;  but  "  arming  "  admits  of  many  degrees,  and  a  doubt 
might  arise,  if  the  word  **  arm  "  alone  had  been  used,  what  degree 
of  arming  would  constitute  the  offence.  But  the  degree  is  settled 
and  determined  by  taking  the  whole  sentence :  the  ship  is  not  to 
be  equipped,  &c.,  in  order  to  cruise  or  commit  hostilities ;  if  the 
equipment  amounts  to  that  the  law  is  broken;  if  it  does  not,  no 
offence  has  been  committed. 

With  respect  to  the  Bule,  I  am  of  opinion  that  none  of  the 
grounds  upon  which  it  was  moved  ought  to  prevail,  and  that  tlie 
Rule  ought  to  be  discharged. 

Mn.  BARON  BRAMWELL. 

The  law  that  governs  this  case  is  a  written  law,  an  Act  ol 
Parliament,  which  we  must  apply  according  to  the  true  meaning 
of  the  words  used  in  it     We  must  not  extend  it  to  anything  not 
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within  the  natural  meaning  of  those  words,  but  within  the  mis-    J^^^^» 
chief  or  supposed  mischief  intended  to  be  prevented,  nor  must,  we 
refuse  to  apply  it  to  what  is  within  that  natural  meaning,  because 
not  or  supposed  not  to  be  within  the  mischief. 

In  this,  as  in  other  cases  of  doubtful  meaning,  it  is  legitimate 
to  resolve  that  doubt  hj  ascertaining  the  general  scope  and  object 
of  the  enactment  And,  accordingly,  international  law  has  been 
referred  to,  certain  propositions  have  been  laid  down  in  that 
necessarily  vague  science,  and  it  has  been  argued  that  the  Act 
was  passed  merely  to  enable  the  Crown  to  enforce  the  observance 
of  that  law  by  its  subjects,  and  so  it  has  been  sought  to  find  its 
meaning.  But  it  is  clear  to  me  that  the  statute  prohibits  some 
things  which  are  not,  and  I  strongly  incline  to  think  permits 
some  things  that  are,  prohibited  by  international  law.  In  the 
result,  I  concur  with  the  learned  Attorney  General,  that  the 
question  which  we  have  to  answer  cannot  be  solved  by  treating 
the  statute  as  a  mere  enforcement  of  international  law. 

Again,  it  may  be  a  legitimate  mode  of  determining  the  meaning 
of  a  doubtful  document  to  place  those  who  have  to  expound  it  in 
the  situation  of  those  who  made  it;  and  so,  perhaps,  history  may 
be  referred  to,  to  show  what  facts  existed,  bringing  about  a 
statute,  and  what  matters  influenced  men's  minds  when  it  was 
made.  But  we  know  that  in  our  legislation  an  argument  may 
be  used  in  support  of  the  principle  of  a  Bill  which  is  consistent 
with  particular  provisions  of  great  variety ;  and  we  know  that  in 
all  legislation  where  it  is  intended  to  prohibit  a  thing,  it  may  be 
necessary  to  prohibit  others,  under  colour  of  doing  which  the 
tiling  intended  to  be  prohibited  may  be  done.  This,  therefore, 
affords  no  certain  clue  to  the  meaning  of  this  enactment.  Nor 
would  ascertaining  the  objects  of  the  authors  of  the  American 
Act,  from  the  provisions  of  which  in  our  Act  there  is  a  purposed 
difference. 

It  becomes  necessary  then  minutely  to  scrutinise  the  toords  of 
our  statute,  and  interpret  them  with  such  assistance  (if  any)  as 
can  be  got  extra  its  four  corners.  Now  it  is  no  doubt  a  penal 
statute,  but  I  think  it  ought  to  be  construed  as  laid  down  by  the 
late  Mr.  Sedgwick  in  his  book  on  Statutory  and  Constitutional 
Law.  He  says  at  p.  326,  **  But  the  rule  that  statutes  of  this 
"  class  are  to  be  considered  strictly,  is  far  from  being  a  rigid  or 
"  unbending  one;  or  rather,  it  has  in  modern  times  been  so 
*^  modified  and  explained  away,  as  to  mean  little  more  than  that 
*'  penal  provisions,  like  all  others,  are  to  be  fairly  construed 
''  according  to  the  legislative  intent  as  expressed  in  the  enact- 
*^  ment;  the  Courts  refusing  on  the  one  hand  to  extend  the 
'^  punishment  to  cases  which  are  not  clearly  embraced  in  them, 
'^  and  on  the  other,  equally  refusing  by  any  mere  verbal  nicety, 
^  forced  construction,  or  equitable  interpretation,  to  exonerate 
**  parties  plainly  within  their  scope ;"  a  passage  in  which  good 
sense,  force  and  propriety  of  language  are  equally  conspicuous ; 
and  which  is  amply  borne  out  by  the  authorities,  English  and 
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JxmamvT.  Aiiierican,  ivhieh  he  cile*.  And  I  must  bere  recofrd  tHe  well- 
"^ —  founded  remark  of  the  Attorney  General  to  the  effect,  that  whereas 
formerly  statutes  being  extended  equitably,  as  it  was  called, 
beyond  their  natural  meaning,  penal  statutes  were  exempt  from 
Buch  extension ;  now  that  such  liberties  are  not  taken  with  sta- 
tutes, there  is  no  reason  for  construing  penal  statutes  on  such 
different  principles  as  were  formerly  applied.  Nor,  I  confess,  can 
I  think,  that  the  interests  of  the  shipbuilding  or  any  other  trade 
are  so  concerned  in  this  matter  as  to-  afford  an  argument  in 
favour  of  the  defendant's  construction. 

I  now  come  to  the  very  words  of  this  much  debated  section  7. 
I  leave  out  all  which  are  needless  to  the  matter  in  hand.  I  am 
satisfied  that  the  words  "  equip,  furnish,"  and  **  fit  out,"  are  not 
limited  to  transports  and  store  ships.  The  rule  which  interprets 
"  reddendo  singula  singulis,^  cannot  apply  here ;  because  all  the 
words  "  equip,  furnish,"  and  *^  fit  out,"  are  sensible  in  reference  to 
vessels  intended  to  cruise  or  commit  hostilities.  The  section  reads 
thus :  "  If  any  person  within  any  part  of  the  United  Kingdom 
"  shall  equip,  furnish,  fit  out,  or  arm  any  ship  or  vessel  with  intent 
•*  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the 
<^  service  of  any  foreign  prince  as  a  transport  or  store  ship,  or 
"  with  intent  to  cruise  or  commit  hostilities,*'  &c.  Now  we  have 
to  ascertain  the  meaning.  On  the  part  of  the  Crown  it  is  said, 
that  if  there  is  an  intent  that  the  ship  shall  be  employed  in  the 
service  of  any  foreign  prince,  with  intent  to  cruise  or  commit 
hostilities,  any  equipment  with  that  intent  is  suflScient,  however 
unfit  to  accomplish  such  intent;  that  the  rigging,  victualling, 
manning,  and  other  parts  of  equipment  are  lawful  or  not  accord- 
ing to  the  intent  with  which  the  ship  will  be  used  by  those  for 
whom  they  are  done.  This  is  said  to  be  according  to  the  very 
words  of  the  statute.  Supposing  it  to  be  so,  it  seems  to  me  that 
the  difficulty  is  only  shifted ;  that  the  question  remains  and  becomes 
this,  What  is  the  meaning  of  the  words  "with  intent  or  in  order 
**  that  such  ship  shall  be  employed  in  the  service  of  any  foreign 
"  prince  with  intent  to  cruise  or  commit  hostilities?  "  Does  the 
expression  mean  with  intent  or  in  order  that  by  means  of  such 
equipment  she  may  cruise  or  commit  hostilities,  that  she  shall  be 
in  a  condition  for  proximate  hostilities,  so  that  the  port  which  she 
leaves  will  be  a  *^ station  of  hostilities?"  or  does  it  mean,  as  con- 
tended by  the  Crown,  that  an  intent  is  within  the  statute,  where 
the  equipment  is  in  order  that  she  may  be  employed  in  the  service 
of  a  foreign  prince,  though  further  acts  on  his  part  are  necessary 
to  enable  her  to  cruise  or  commit  hostilities? 

T  think  that  this  is  a  correct  statement  of- the  question,  and  it 
seems  to  me  that  it  must  be  answered  adversely  to  the  Crown's 
contention.  I  think  that  the  fair  and  natural  meaning  of  the 
words  is,  that  the  equipment  must  be  fit  for  cruising  or  the 
commission  of  hostilities.  The  word  "  intent "  before  to  "  cruise 
"  or  commit  hostilities  "  seems  put  there  on  purpose  to  show  this. 
But  I  dislike  relying  on  a  single  word.     Let  it  then  be  rejected. 
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and  the  statute  r^d  thus :  '^  IF  any  person  shall  equip  any  ship    Jcdoment. 

**  with  intent  or  in  order  that  such  ship  shall  be  employed  in  the        

*i  service  of  any  foreign  prince  to  cruise  or  commit  hostilities." 
Now  what  would  be  the  meaning  if  the  words  were,  "  if  any 
^^  person  shall  equip  any  ship  with  intent  or  in  order  that  such 
*^  ship  shall  cruise  or  commit  hostilities  in  the  service  of  any 
'^  foreign  prince?"  Surely  that  would  require  an  equipment 
suited  for  such  cruising.  Do  those  words  differ  from  the  follow- 
ing :  ^  If  any  person  shall  equip  any  ship  with  intent  or  in 
*'  order  that  such  ship  or  vessel  shall  be  employed  to  cruise  or 
'*  commit  hostilities  in  the  service  of  any  foreign  prince?*'  And 
do  these  latter  words  diifer  from  those  in  the  statute?  I  think 
not  Take  Mr.  Mellish's  illustration.  If  the  words  were,  *'  equip 
''  with  intent  or  in  order  that  the  ship  shall  be  employed  in  the 
*'  service  of  a  merchant  in  the  whale  fishery,"  could  it  be  said 
that  any  equipment  or  intent  would  be  within  the  Act,  unless  the 
equipment  was  or  was  meant  to  be  fit  for  whaling  ? 

I  think  that  this  is  the  plain,  fair,  and  natural  meaning  of  the 
words  by  themselves,  but  there  are  collateral  considerations  to  the 
same  efiTect*  Building  is  not  prohibited,  selling  is  not  prohibited. 
I  do  not  agree  with  Mr.  Mellish  that  if  the  statute  does  not  pro- 
hibit building,  it  must  necessarily  permit  equipping.  It  is  pos- 
sible that  the  Legislature  meant.  You  may  build,  which  is  harmless 
unless  you  equip,  and  that  you  may  not  do.  But  it  seems  to  me 
that  the  omission  of  **  build  "  and  *'  sell  "  shows  that  something 
beyond  a  harmless  ship  and  equipment  was  meant  to  be  prohi- 
bited. It  may  be  said  that  selling  an  equipped,  armed,  and 
manned  ship  is  not  prohibited,  in  words  at  least,  and  therefore 
that  no  argument  can  be  derived  from  the  omission  of  ''  build  '* 
and  '^  sell.^'  My  answer  is  that  there  are  no  ready-made  ships 
equipped  and  armed  for  sale,  tliey  are  done  to  order ;  there  was  no 
need  therefore  to  prohibit  what  never  has  happened  or  could 
happen.  Such  a  prohibition,  therefore,  would  be  useless,  whereas 
a  prohibition  of  building  and  selling  would  not. 

Again  Mr.  Karslake's  aigument  comes  in  :  A  man  has  a  ship 
for  sale  ;  he  may  sell  it  to  a  belligerent  if  he  does  nothing  to  it; 
be  may  equip  it  if  the  buyer  means  to  use  it  as  a  packet  ship,  but 
the  same  equipment  is  unlawful  if  the  buyer's  intent  is  different. 
So  that  the  misdemeanor  is  committed  or  not,  according  to  the 
intent,  not  of  the  equipper,  but  of  his  customer.  Because, 
suppose  the  equipper  says,  and  truly,  ^^  I  equipped  it,  that  the 
<c  buyer  might  do  as  he  pleased  with  it.  I  cared  not  what 
*^  that  was,"  what  intent  is  there  then  in  the  equipper's 
mind  that  she  shall  be  employed  to  cruise  ?  Moreover,  the 
words  are,  '*  in  order  that,"  &c.  Can  there  be  an  equipment 
in  order  that  a  vessel  may  be  employed  to  cruise  unless  the 
equipment  is  calculated  to  enable  her  to  do  so?  Again,  surely 
the  equipment  of  a  yessel  ^'  with  intent  or  in  order  that  such  ship 
**  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince 
'^  as  a  store  ship  or  transport,''  means  an  equipment  as  such,  or 
an  intent  that  such  equipment  should  enable  it  so  to  be  employed. 
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jimoifEziT.    Eead  llie  enactment  without  the  word  "employed,"  and  can 

there  be  a  doubt  of  the  meaning  ?     Does  the  use  of  that  word 

make  any  difference  ?  I  think  it  cannot  properly  be  said  that  a 
man  does  an  act  with  intent,  unless  he  intends  the  act  to  bring 
about  the  thing  intended,  or  unless  the  act  is  particularly  fitted 
to  do  so.  Thus,  if  a  man  builds  a  ship  in  which  he  means  to  go 
on  a  whaling  voyage,  he  builds  with  the  intent  that  the  ship  shall 
go  on  a  whaling  voyage  though  unfit  for  whaling;  but  if  he 
builds  her  for  another,  he  does  not  build  her  with  intent  that  she 
shall  go  whaling  unless  he  particularly  adapts  her  to  that  service. 
In  this  case,  if  "  building  "  with  intent  that  the  vessel  should  be 
employed  to  cruise  had  been  forbidden,  I  think  the  forfeiture 
would  have  been  incurred,  for  by  her  build  she  is  particularly 
adapted  for  that  purpose ;  but  the  word  "  equip  "  is  used,  and  there 
is  no  forfeiture  unless  there  is  an  equipment  particularly  fitting  her 
for  cruising,  the  equipper  himself  not  intending  to  cruise  in  her. 

I  now  come  to  section  S.  This  section  is  relied  on  by  counsel 
of  great  ability  on  each  side  as  being  in  his  favour.  It  seems 
to  me  to  be  strong  for  the  defendants.  It,  by  implication, 
permits  any  equipment  to  a  vessel  already  armed,  provided  it  is 
not  an  equipment  for  war.  If  the  "  Alabama,"  with  her  arma- 
ment, could  run  into  an  English  port,  whatever  was  done  to  her 
in  this  country  before,  in  the  way  of  equipment,  could  be  done 
now  lawfully,  and  she  might  sally  forth  armed  and  equipped, 
though  it  is  said  the  equipment  alone  was  unlawful.  It  is  said 
that  such  ship  must  have  been  equipped  before,  but  she  may  have 
lost  her  masts,  sails,  or  screw,  and  according  to  the  argument 
of  the  Crown,  they  may  be  replaced  if  she  is  armed  already,  but 
not  if  she  is  unarmed.  Or  she  may  come  here  armed,  and  have 
her  equipment  bettered  to  any  extent ;  she  may  have  new  masts, 
rigging,  sails,  boilers,  or  engines,  but  any  one  of  these,  if  she  is 
unarmed,  is  unlawful. 

Further,  in  section  2,  British  subjects  are  prohibited  from 
serving  in  vessels  used,  fitted  out,  or  equipped,  or  intended  to  be 
used  for  any  warlike  purpose.  Surely  the  vessel  in  which  service 
is  prohibited  by  this  section  must  be  capable  of  fighting.  Again, 
the  title  and  preamble  both  show  that  the  statute  was  directed 
against  fitting  out  and  arming  for  warlike  purposes  and  operations. 
Section  2  is  in  the  same  sense. 

It  is  said  that  this  construction  requires  the  vessel  to  be 
armed  to  be  within  the  Act,  and  that  so  the  words  **  furnish, 
"  fit  out,  and  equip"  are  superfluous.  I  agree  that  they  are 
not  to  be  so  treated,  if  it  can  be  avoided,  though  I  strongly 
incline  to  think  that  the  person  who  used  them  attached  no  very 
definite  idea  to  them.  In  the  title  it  is  *'  fit  out  or  equip," 
without  "  arm."  In  the  preamble  it  is  "  fit  out  and  equip  and 
"  arm."  In  section  2  it  is  "  used,  fitted  out,  or  equipped, 
'^  or  intended  to  be  used  for  any  warlike  purpose."  In  section  7 
the  words  are  "  equip,  furnish,  fit  out  or  arm."  Surely  no 
precise  idea  was  in  the  mind  of  the  author  of  these  varying 
though  similar  expressions.      The  probable  intent  was  to  use 
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sofficiently  comprehensive  words,  and  to  avoid  such  a  question  Jinwinrai. 
as  whether  a  ship  was  **  armed "  strictly  speaking,  and  to  make 
it  enough  if  she  was  equipped  for  warlike  purposes.  Such  a 
case  may  well  be,  that  the  ship,  though  not  armed,  is  equipped 
for  warlike  purposes.  By  *'  armed,"  I  suppose  it  would  be  meant 
ordinarily  that  she  had  cannon,  but  if  she  had  a  fighting  crew, 
muskets,  pistols,  powder,  shot,  cutlasses,  and  boarding  appliances, 
^he  might  well  be  said  to  be  equipped  for  warlike  purposes, 
though  not  armed. 

On  these  grounds,  independently  of  authority,  and  on  the  very 
words  of  the  Act,  1  think  that  the  construction  contended  for  by 
the  Crown  is  wrong,  and  that  that  of  the  defendants,  prominently 
put  by  Mr.  Mellish,  is  right,  viz.,  that  the  section  prohibits  that 
equipment  only  which  is  itself  such,  that  by  means  of  it  the  vessel 
can  commit  hostilities,  and  that  no  equipment  which  gives  no 
means  of  attack  and  defence  is  within  section  7. 

It  may  be  said  this  is  a  lawyer's  mode  of  dealing  with  the 
question,  merely  looking  at  the  words.  It  is  so,  and  I  think  it 
right  A  judge,  discussing  the  meaning  of  a  statute  in  a  Court 
of  law,  should  deal  with  it  as  a  lawyer  and  look  at  its  words.  If 
he  disregards  them  and  decides  according  to  its  ifiakers'  supposed 
intent,  he  may  be  substituting  his  for  theirs,  and  so  legislating. 
As  has  been  excellently  said,  ^'  Better  far  be  accused  of  a  narrow 
'*  prejudice  for  the  letter  of  the  law,  than  set  up  or  sanction 
"  vague  claims  to  discard  it  in  favour  of  some  higher  interpreta- 
*'  tion,  more  consonant  with  the  supposed  intentions  of  the 
**  framers  or  the  spirit  which  ought  to  have  animated  them.** 
Important  as  are  the  objects  of  this  statute,  it  must  be  construed 
on  the  same  principles  as  one  regulating  the  merest  point  of 
practice  or  other  trifling  matter. 

But  I  am  willing,  as  far  as  possible,  to  look  beyond  the  mere 
words  of  the  enactment,  to  look  at  its  general  scope  and  intent, 
and  to  take  what  is  called  a  broader  view.  In  my  opinion  the 
statute  was  intended  to  prevent  any  of  the  subjects  or  territories 
of  this  country  from  being  belligerent;  to  prevent  them  from 
being  immediately  or  proximately  concerned  in  hostilities  between 
foreign  belligerents.  With  this  object  it  forbids  British  subjects 
to  enlist  in  foreign  service  for  hostile  purposes  everywhere, 
whether  the  enlistment  is  in  or  out  of  the  Queen's  dominions.  It 
forbids  every  one,  whether  a  subject  or  not,  to  enlist  persons  toithin 
the  Queens  dominions.  It  forbids  the  fitting  out  of  vessels  of 
war  in  the  Queen's  dominions  by  all  persons,  whether  the  Queen's 
subjects  or  not.  It  thus  forbids  the  British  subject  being  a  com- 
batant, and  the  British  territory  a  station  of  hostilities.  It  is 
personal  and  local  to  the  extent  of  the  Queen's  sovereignty.  It 
does  not  forbid  the  British  subject,  if  abroad,  from  fitting  out  and 
arming  a  ship,  nor  if  here  from  building  and  peacefully  equipping 
it.  Those  provisions  of  the  statute  which  forbid  enlistments  of 
British  subjects  anywhere  go  beyond  the  municipal  enforcement 
of  international  law,  but  as  far  as  those  of  the  provisions  of 
section   7,  now  in  question,  are  concerned,  it  was  intended  to 
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JvDQMEtn.  prevent  the  Bubjects  of  this  realm  giying  caase  of  complaint  of 
""'""  violation  of  international  law  by  making  the  country  a  station  of 
hostilities.  1  think  that  a  vessel,  departing  neither  armed  nor 
equipped  so  as  to  be  capable  of  attack  or  defence,  is  not  a  violation 
of  international  law,  be  its  object  what  it  may.  No  doubt  the 
equipment  of  a  vessel  as  a  transport  is  prohibited  by  this  Act, 
and  yet  such  a  vessel  is  not  "equipped  for  warlike  purpose*," 
nor  is  the  port  from  which  she  departs  a  station  of  hostilities. 
But,  as  I  have  said,  I  know  that  in  some  cases  the  statutes  goes 
beyond  the  rules  of  international  law;  in  the  provisions  in  question 
I  think  it  does  not.  Historically  we  know  how  these  words, 
inconsistent  with  the  title  and  the  preamble,  were  introduced. 

Further,  if  we  consider  the  different  matters  brought  forward 
to  assist  us  in  putting  a  construction  on  this  Act  of  Parliament, 
they  all  seem  to  confirm  the  opinion  which  I  have  expressed. 
There  is  no  doubt  what  was  the  origin  of  the  statute ;  what  was 
the  object  immediately  in  view.  It  was  to  prevent  the  issuing 
forth  of  hostile  expeditions  from  British  territory.  It  was  not,  to 
judge  from  its  history  and  the  speeches  made  in  reference  to  it, 
to  prevent  the  departure  from  this  country  of  vessels  incapable  of 
attack  or  defence.  So  of  the  American  statute.  Its  origin  and 
the  object  immediately  in  view  are  well  known.  They  were  the 
same  as  in  the  case  of  our  statute.  Nay,  we  know  from  American 
authority  that  it  was  intended  not  to  prevent  a  commerce  in  vessels 
of  war.  But  the  language  of  the  American  statute  is  decisive.  In 
section  3  the  words  are  ^^  fit  out  and  arm."  It  is  true  the  section 
proceeds,  '*  or  be  concerned  in  furnishing,  fitting  out,  or  arming;" 
but  clearly  that  means,  be  concerned  in  any  part  of  the  whole 
offence.  There  must  be  a  fitting  out  and  arming  for  any  person 
to  be  concerned  in  either.  It  is  absurd  to  suppose  that  the  statute 
should  make  it  an  offence  to  fit  out  and  arm,  and  also  an  offence, 
and  an  equal  offence,  to  be  concerned  in  fitting  out  where  there 
was  to  be  no  arming.  Besides,  the  same  words  apply  to  each 
matter,  viz.,  with  intent,  &c.  Further,  section  10  of  the  American 
statute  only  applies  where  the  ship  is  built  for  warlike  purposes, 
and  the  cargo  principaUy  consists  of  arms  and  munitions  of  war, 
and  the  number  of  men  or  other  circumstances  render  it  probable 
that  such  ship  is  intended  to  be  employed  by  the  owner  to  commit 
hostilities,  &c.  It  is  clear  that  the  bond  to  be  given  under  these 
sections  could  not  be  required  in  the  case  of  the  '^  Alexandra^ 
until  she  was  armed  or  had  a  cargo  principally  arms  and  muni- 
tions of  war. 

So,  again,  if  we  look  at  the  rights  and  the  obligations  created 
by  international  law,  if  a  hostile  expedition,  fitted  out  by  a  state, 
leaves  its  territory  to  attack  another  state,  it  is  war ;  so,  also,  if 
the  expedition  is  fitted  out,  not  by  the  state,  but  with  its  sufferance, 
by  a  part  of  its  subjects  or  strangers  within  its  territories,  it  is 
war,  at  least  at  the  option  of  the  assailed.  They  would  be  entitled 
to  say.  Either  you  can  prevent  this  or  you  cannot ;  in  the  fonner 
case  it  is  your  act  and  is  war,  in  tlie  latter  case  in  self-defence  we 
must  attack  your  territory  whence  this  assault  on  us  proceeds 


647 

And  this  is  equally  true^  whether  the  state  assailed  is  at  war  or  at    ^vdqmxkt. 
peace  with  all  the  world.  

The  right,  in  peace  or  war,  is  not  to  be  attacked  from  the  terri- 
tory of  another  state,  that  that  territory  shall  not  be  the  basis  of 
hostilities.  But  there  is  no  international  law  forbidding  the  sup- 
ply of  contraband  of  war ;  and  an  unarmed  vessel  is,  in  my  judg- 
ment, that  and  nothing  more.  It  may  leave  the  neutral  territory 
under  the  same  conditions  as  the  materials  of  which  it  is  made 
might  do  so.  The  state  interested  in  stopping  it  must  stop  it 
as  it  would  other  contraband  of  war,  viz.,  on  the  high  seas. 

I  have  hitherto  considered  the  case  independently  of  the  autho- 
rities. They  are  exclusively  American  on  the  American  statutes. 
I  concur  in  the  eulogium  which  the  Attorney  General  passed  on 
American  legislation  and  American  judges  in  this  matter.  An 
English  lawyer  must  rejoice  to  see  that  those  who  administer  in 
America  a  law,  in  great  part  our  common  inheritance,  administer 
it  on  the  same  fearless  and  honest  principles  as  those  on  which  I 
Venture  to  say  law  is  administered  here.  The  way  to  show  our 
sense  of  their  example  is,  not  to  consider  what  would  be  accept- 
able to  their  countrymen  merely,  and  decide  accordingly,  nor  to  be 
influenced  by  the  foolish  threats  which  have  been  uttered,  but  to 
decide,  as  their  judges  have  done,  truly  and  honestly  to  the  best 
of  our  ability. 

Now  there  are  but  three  decisions  to  be  noticed.  The  first  is 
the  case  of  the  ^^  Independenoia.'^  It  has  not  the  slightest  bearing 
on  the  present  case.  The  "  Independencia  "  was  an  armed  vessel. 
Being  so,  she  came  to  Baltimore,  and  there  had  her  figliting  crew 
increased.  Mr.  Justice  Story  expressly  states,  as  a  fact  found, 
that  the  Court  is  driven  to  the  conclusion  "  that  there  was  an 
"  illegal  augmentation  of  the  force  of  the  'Independencia'  in  our 
''  ports  by  a  substantial  increase  of  her  crew.  This  renders  it 
'*  wholly  unnecessary  to  enter  into  an  investigation  of  the  question 
"  whether  there  was  not  also  an  illegal  increase  of  her  armament." 
As  to  the  ^'Altravida,''  he  says  there  was  '^  an  illegal  outfit  and  an 
**  enlistment  of  her  crew  within  our  waters  for  the  purposes  of 
**  war."  He  decides  then  on  the  ground  of  warlike  equipment  in 
the  American  port.  I  doubt  if  Mr.  Jones  was  right  when  he  cited 
this  case  to  show  that  it  was  not  an  authority  against  him. 

Anotlier  case  is  that  before  Chief  Justice  Marshall.  If  a  pre- 
cedent of  honest  and  eloquent  indignation  was  wanted,  I  would 
refer  to  his  judgment,  but  the  case  itself,  like  the  other,  has  no 
bearing  on  the  present  The  vessel  was  "  completely  fitted  in 
'*  our  ports  for  military  operations  ;*'  she  could  have  fought  at  the 
moment  of  leaving  Baltimore.  She  might  have  been  subject  to 
the  penalties  of  piracy,  but  she  was  not  the  less  equipped  and 
armed  for  war. 

The  next  case  is  the  United  States  v.  Quincy.  I  savj  with 
all  respect,  that  the  case  was  wrongly  decided.  Tlie  learned 
Attorney  General  confessed  it.  It  supposes  that  a  person  can 
assist  in  doing  what  nobody  is  doing  or  trying  to  do.     It  applies 
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JuDOMENT.    a  pleading  test,  which  is  of  very  little  use  in  discussing  a  statute, 

and  doubly  misapplies  it     First.  It  is  not  enough  to  use  the 

words  of  a  statute  in  an  indictment,  where,  from  their  position 
in  the  statute,  they  would  have  a  different  meaning  to  what  they 
would  have  standing  alone.  Secondly.  The  objection  is  misunder- 
stood. Supposing  it  taken  to  the  indictment  it  would  be,  that 
the  indictment  should  have  said,  '^  A  was  fitting  and  arming,  or 
"  attempting  to  fit  ara^f  arm,  and  the  defendant  was  assisting  to 
''  fit."  Further,  this  case  does  not  say  that  if  the  principal  in 
the  transaction  were  indicted,  anything  less  than  a  warlike  equip- 
.  ment  would  suffice ;  and  that  is  the  only  question  before  us. 

These  authorities,  to  my  mind,  if  anything,  are  in  support  of 
that  view  of  international  law  and  of  the  statutes  which  I  have 
expressed.  The  history  of  our  statute,  the  history  of  the 
American  statute,  the  duties  of  international  law,  and  the  speeches 
and  acts  of  jurists  and  of  statesmen,  all  point  to  the  same  con- 
clusion. A  like  opinion  was  recently  indicated  in  an  important 
official  statement,  in  which  it  was  said  that  "  England  was  pre- 
'*  venting  the  departure  of  hostile  expeditions  from  her  shores/' 
This,  whether  a  correct  statement  in  point  of  fact,  I  know  not; 
but  it  is  by  implication  a  correct  statement  of  what  she  is  bound 
to  do  by  international  law,  and  what  she  has  power  to  do  by 
municipal  law. 

I  am  aware  of  the  consequences  if  this  is  the  law.  A  ship' 
may  sail  from  a  port  ready  to  receive  a  warlike  equipment,  that 
equipment  may  leave  in  another  vessel,  and  be  transferred  to 
her  as  soon  as  the  neutral  limit  is  passed,  or  at  some  not  remote 
port,  and  thus  the  spirit  of  international  law  may  be  violated,  and 
the  letter  and  spirit  of  the  municipal  Act  evaded.  But  as  the  law 
stands,  or  as  both  laws  stand,  I  see  no  remedy.  I  do  not  see  what 
line  can  b€f  drawn  but  the  sharp  line  which  Sir  Hugh  Cairns 
stated.  If  it  is  unlawful  to  put  a  peaceful  equipment  on  a  ship, 
because  at  three  miles  from  the  neutral  territory  she  is  meant  to 
receive  a  warlike  equipment,  why  is  it  not  unlawful  if  the  distance 
is  to  be  a  thousand  miles,  or  in  this  case  one  of  the  southern 
ports?  If  she  may  not  sail  peacefully  equipped  to  a  southern 
port,  why  would  it  be  lawful  to  send  there  her  parts  ready  to  be 
put  together?  If  not  those,  why  the  materials  of  which  they 
could  be  made,  and  so  on  ?  I  am  aware,  of  course,  that  it  would 
be  easy  to  draw  a  line  and  make  a  law  prohibiting  the  sending 
forth  of  a  ship,  and  permitting  the  exportation  of  its  parts, 
leaving  that  to  be  dealt  with  as  contraband  of  war,  and  that  such 
a  law  would  make  a  broader  distinction  between  what  would  and 
what  would  not  be  lawful  than  now  exists,  and  that  its  evasion 
by  sending  forth  the  parts  of  a  ship  would  be  more  difficult  and 
less  hurtful  and  irritating  to  the  opposing  belligerent  Whether 
such  a  law  would  be  desirable  I  do  not  presume  to  suggest 
What  I  wish  is  to  show  that  in  considering  this  as  a  matter  of 
principle,  I  have  borne  in  mind,  first,  that  the  present  law  is 
capable  of  easy  and  mischievous  evasion  ;  and  secondly,  that  if  it 
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is  sought  to  extend  it  by  construction,  it  is  impossible  to  stop  short     Jddombnt. 
of  the  prohibition  of  the  export  of  contraband  of  war  generally ; 
though,  thirdly,  a  positive  law  so  stopping  would  not  be  diflBcult  of 
enactment. 

An  argument  which  I  have  partly  dealt  with  already  has 
been  used  (not  indeed  before  us),  that  there  may  be  an  attempt- 
ing or  assisting  by  persons  who  do  not  commit  the  complete 
oflTence  of  equipping  or  arming.  So  there  may  ;  but  there  can 
only  be  an  attempt  to  commit  an  offence  where,  if  the  attempt 
succeeded,  the  offence  would  be  committed,  A  person  can  only 
assist  in  doing  an  act  where  the  act  is  to  be  done.  Now,  there 
is  one  thing  in  this  section  clear  beyond  doubt,  viz.,  that  there 
oan  be  no  offence  against  it  unless  that  offence  is  committed 
within  the  Queen's  dominions ;  that  therefore,  no  one  can  attempt 
contrary  to  the  provisions  of  this  Act,  unless  the  equipment 
attempted  be  meant  to  be  done  in  the  Queen's  dominions ;  and 
that  no  one  can  assist  contrary  to  those  provisions,  unless  some 
one  is  equipping  or  attempting  to  equip  within  the  Queen's 
dominions.  This  was  admitted  by  the  Attorney  General,  and 
indeed  is  to  my  mind  too  plain  for  argument. 

Taking  this  view  of  the  statute,  I  think  that  a  right  direction 
to  the  jury  would  be,  If  you  are  satisfied  that  the  parties  concerned 
were  equipping  or  arming,  or  attempting  to  do  so,  the  ship  claimed, 
with  intent  that  it  should  be  employed  in  the  service  of  a  foreign 
prince  to  cruise  or  commit  hostilities  against  others  as  alleged, 
find  for  the  Crown ;  but  such  equipment  or  attempted  equipment 
must  be  of  a  warlike  character,  so  that  by  means  of  it  she  is  in  a 
condition  more  or  less  effective  to  cruise  or  commit  hostilities 
otherwise  find  for  the  claimant. 

Holding  this  opinion,  I  think  that  the  direction  of  the  Lord 
Chief  Baron  was  substantially,  if  not  verbally,  correct.  Still, 
in  considering  whether  the  jury  came  to  a  wrong  conclusion, 
whether  the  verdict  was  against  evidence  or  otherwise  unsatis- 
factory, all  that  his  Lordship  said  must  be  taken  into  account, 
and  though  the  proceeding  is  penal,  if  there  had  been  any 
evidence  on  which  the  jury  could  have  acted,  I  should  have 
thought  that  there  ought  to  be  a  new  trial,  considering  that  the 
defendants  kept  out  of  the  box  witnesses  who  must  have  known 
what  the  truth  was.  But  interpreting  the  statute  as  I  do,  I  think 
that  the  verdict  was  right.  I  have  no  doubt  that  the  vessel  was 
building  and  equipping  for  the  Confederates,  and  in  order  that 
they  might  use  her,  when  armed  and  equipped,  for  hostilities 
against  the  Federals.  This  was  being  attempted,  but  I  see  no 
evidence  that  it  was  intended  to  arm  or  equip  her  in  the  Queen's 
dominions  so  as  to  be  capable  of  attack  or  defence.  On  the 
contrary,  I  believe  it  was  intended  to  evade,  not  infringe,  the 
statute,. not  to  commit  a  misdemeanor,  nor  to  door  attempt  to 
do  what  would  cause  a  forfeiture  of  the  ship.  I  believe  on  the 
evidence  that  it  was  intended  to  deal  with  this  vessel  as  with  the 
^«  Alabama,"  namely,  to  get  her  out  of  the  country,  and  give  her 
her  warlike  equipment  and  armament  out  of  the  Queen's  do- 
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JuDOMBHT.    minions.  •   It  is  worthy  of  remark  that  the  fnforination  does  not 

suggest  that  it  was  intended  to  arm  her  here.     I  think,  therefore, 

that  this  other  ground  for  a  new  trial  fails,  and  that  the  direction 
was  right,  and  that  on  a  right  direction  the  verdict  for  the  de- 
fendants was  right  on  the  evidence,  and  consequently  that  the 
rule  should  be  discharged. 

Mr.  baron  CHANNELL. 

This  was  an  information  filed  by  Her  Majesty's  Attorney 
General,  insisting  upon  the  forfeiture  of  a  ship  called  the  **  Alex- 
andra "  under  the  provisions  of  the  7th  section  of  the  Foreign 
Enlistment  Act 

That  section  makes  certain  acts  done  with  respect  to  a  ship 
misdemeanors.  It  then  proceeds  to  say  that  *'  every  such  ship  or 
vessel  shall  be  forfeited  and  may  be  seized,"  as  therein  provided  for. 

In  the  present  case  a  seizure  has  been  made,  and  this  seizure 
had  to  be  justified  by  the  Crown  at  the  trial  of  the  information 
before  the  learned  Lord  Chief  Baron.  Upon  that  trial  a  verdict 
was  given  for  the  defendants,  and  the  learned  Attorney  General 
in  last  term  obtained  a  Bide  Nisi  for  a  new  trial  upon  five 
grounds. 

Those  five  grounds  may  be  ranged  under  two  heads,  viz.,  those 
of  misdirection,  and  of  the  verdict  being  against  the  evidence. 

The  question  as  to  the  verdict  being  against  the  evidence 
necessarily  depends  in  some  degree  upon  the  question  whether 
there  was  misdirection  or  not,  because  we  must  see  clearly 
what  were  the  questions  which  the  jury  had  to  decide  before 
we  can  apply  the  evidence  and  see  whether  it  supports  the 
finding  of  the  jury.  The  consideration  of  the  evidence  would, 
therefore,  whatever  view  I  were  to  take  on  the  question  of 
misdirection,  come  more  appropriately  after  than  before  the  con- 
sideration of  the  construction  of  the  statute.  But  it  will  be  un- 
necessary for  me  further  to  revert  to  the  question  of  the  verdict 
being  against  evidence^  in  the  view  which,  after  much  anxious 
consideration,  1  feel  compelled  to  take  of  the  construction  of  the 
statute,  and  of  the  effect  of  the  Lord  Chief  Baron's  direction, — a 
view  which  differs  in  some  respects  from  the  opinions  of  the  Lord 
Chief  Baron  and  of  my  brother  Bramwell,  and  leads  me  to  a  dif- 
ferent conclusion  to  that  at  which  they  have  arrived,  and  which, 
for  that  reason,  and  on  account  of  the  great  respect  which  I  always 
have  for  their  opinions,  I  express  with  the  utmost  diffidence. 

Now,  under  the  head  of  misdirection,  I  include  an  inadequate 
direction,  and  also  a  direction  which,  though  right  in  the  main, 
would  be  calculated  to  mislead  a  jury.  Where  the  question  turns 
upon  the  construction  of  an  Act  of  Parliament,  the  jud*;e  is,  I 
think,  called  upon  to  explain  to  the  jury  the  sense  in  which  any 
doubtful  word  or  expression  in  the  Act  is  to  be  understood.  See 
Elliott  V,  the  South  Devon  Railway  Company,  2nd  Exchequer 
Reports,  p.  725. 

In  the  consideration  of  the  question  of  misdirection  it  will  l>e 
convenient,  first,  to  endeavour  to  construe  the  Act  and  see  what 
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direction  ought  to  have  been  given^  and  then  to  consider  whether     JT7iK>MEirr. 

the  direction  given  agrees  in  substance  with  what  ought  to  have        

been  given. 

The  Foreign  Enlistment  Act,  particularly  the  7th  section,  is 
very  imperfectly  worded.  There  is  no  doubt  that  it  was  in  a  great 
measure,  but  with  what  appear  to  me  to  be  important  variations, 
penned  from  an  Act  of  the  United  States  passed  in  Congress,  first 
in  the  year  1794,  and  re-enacted  by  Congress  in  the  year  1818. 

This  circumstance  has  given  rise  to  a  great  deal  of  argument 
on  both  sides.  Sir  Hugh  Cairns  has  suggested,  apart  from  the 
language  of  the  Acts  of  Congress,  certain  ^  priori  views  tending 
to  show  why  the  American  Act  was  passed  and  altered;  and  then, 
treating  the  Acts  of  Congress  as  with  some  exceptions  identical 
with  our  own,  he  seeks  to  apply  certain  decisions  in  the  Courts  of 
America  to  the  consideration  and  construction  of  our  own  statute. 
Into  this  very  wide  field  of  inquiry  he  has  constrained  the  counsel 
for  the  Crown  to  follow  him,  and  they  have  done  so  in  the  very 
order  in  which  his  argument  was  addressed  to  us.  I  do  not  say 
that  any  time  was  lost,  or  that  in  the  course  of  the  very  long 
argument  that  was  addressed  to  us  any  view  was  submitted  not 
calculated  to  assist  the  Court ;  but,  having  carefully  considered 
the  arguments,  I  cannot  help  thinking  that  the  decision  of  this 
most  important  question  should  proceed  on  grounds  less  wide  than 
tliose  to  which  the  attention  of  the  Court  has  been  so  ably  called. 

Faulty  and  imperfect  as  may  be  the  wording  of  the  7th  section 
of  the  Foreign  Enlistment  Act  (and  more  imperfect  or  faulty 
wording  1  can  scarcely  conceive),  if,  notwithstanding  all  this,  the 
words  of  the  7th  section  read  with  reference  to  the  other  part  of 
the  Act  do,  by  a  reasonably  fair  interpretation  of  our  statute 
and  the  evidence,  embrace  the  case  of  the  "  Alexandra,"  then  in 
my  judgment  it  scarcely  becomes  necessary  to  consider  what  have 
been  the  decisions  of  the  Courts  in  America  upon  Acts  of  Congress 
in  the  main  much  the  same,  but,  in  not  unimportant  respects, 
different  from  our  own  Act 

Whether  for  the  present  purpose  the  Foreign  Enlistment  Act 
is  to  be  considered  as  a  penal  statute,  the  Crown  in  this  case  pro- 
ceeding for  a  forfeiture  of  the  ship,  or  is  to  be  considered  as  an 
Act  for  the  first  time  creating  a  criminal  offence,  the  rule  to  be 
applied  in  order  to  its  construction  is  that  which  is  so  well 
expressed  in  the  passage  firom  the  late  Mr.  Sedgwick's  treatise 
quoted  by  my  brother  Bramwell,  and  to  which  passage  I  need  not 
advert  in  detail ;  but  I  may  say  that  it  deserves,  in  my  judgment, 
the  high  eulogium  which  my  brother  Bramwell  has  passed  upon 
it,  and  is,  I  think,  in  perfect  accordance  with  the  American  and 
English  authorities  which  that  late  learned  writer  has  cited  in 
support  of  his  view. 

Now,  faulty  and  imperfect  as  the  wording  of  our  statute,  parti- 
cularly the  7th  section,  is,  there  are  certain  matters  clear  enough, 
in  my  judgment,  to  be  beyond  all  reasonable  doubt.  First,  the 
statute  is  not  a  statute  passed  either  merely  to  define  what  shall 
be  an  offence,  or  to  create  an  offence  for  the  first  time  and  to 
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juDOMEOT.    minions.     It  is  worthy  of  remark  that  the  fnformation  does  not 

suggest  that  it  was  intended  to  arm  her  here.     I  think,  therefore, 

that  this  other  ground  for  a  new  trial  fails,  and  that  the  direction 
was  right,  and  that  on  a  right  direction  the  verdict  for  the  de- 
fendants was  right  on  the  evidence,  and  consequently  that  the 
rule  should  be  discharged. 

Mr.  baron  CHANNELL. 

This  was  an  information  filed  by  Her  Majesty's  Attorney 
General,  insisting  upon  the  forfeiture  of  a  ship  called  the  **  Alex- 
andra "  under  the  provisions  of  the  7th  section  of  the  Foreign 
Enlistment  Act 

That  section  makes  certain  acts  done  with  respect  to  a  ship 
misdemeanors.  It  then  proceeds  to  say  that  *'  every  such  ship  or 
vessel  shall  be  forfeited  and  may  be  seized,"  as  therein  provided  for. 

In  the  present  case  a  seizure  has  been  made,  and  this  seizure 
had  to  be  justified  by  the  Crown  at  the  trial  of  the  information 
before  the  learned  Lord  Chief  Baron.  Upon  that  trial  a  verdict 
was  given  for  the  defendants,  and  the  learned  Attorney  General 
in  last  term  obtained  a  Rule  Nisi  for  a  new  trial  upon  five 
grounds. 

Those  five  grounds  may  be  ranged  under  two  heads,  viz.,  those 
of  misdirection,  and  of  the  verdict  being  against  the  evidence. 

The  question  as  to  the  verdict  being  against  the  evidence 
necessarily  depends  in  some  degree  upon  the  question  whether 
there  was  misdirection  or  not,  because  we  must  see  clearly 
what  were  the  questions  which  the  jury  had  to  decide  before 
we  can  apply  the  evidence  and  see  whether  it  supports  the 
finding  of  the  jury.  The  consideration  of  the  evidence  would, 
therefore,  whatever  view  I  were  to  take  on  the  question  of 
misdirection,  come  more  appropriately  after  than  before  the  con- 
sideration of  the  construction  oi  the  statute.  But  it  will  be  un- 
necessary for  me  further  to  revert  to  the  question  of  the  verdict 
being  against  evidence^  in  the  view  which,  after  much  anxious 
consideration,  1  feel  compelled  to  take  of  the  construction  of  the 
statute,  and  of  the  effect  of  the  Lord  Chief  Baron's  direction, — a 
view  which  differs  in  some  respects  from  the  opinions  of  the  Lord 
Chief  Baron  and  of  my  brother  Bramwell,  and  leads  me  to  a  dif- 
ferent conclusion  to  that  at  which  they  have  arrived,  and  which, 
for  that  reason,  and  on  account  of  the  great  respect  which  I  always 
have  for  their  opinions,  I  express  with  the  utmost  diffidence. 

Now,  under  tne  head  of  misdirection,  I  include  an  inadequate 
direction,  and  also  a  direction  which,  though  right  in  the  main, 
would  be  calculated  to  mislead  a  jury.  Where  the  question  turns 
upon  the  construction  of  an  Act  of  Parliament,  the  judge  is,  I 
think,  called  upon  to  explain  to  the  jury  the  sense  in  which  any 
doubtful  word  or  expression  in  the  Act  is  to  be  understood.  See 
Elliott  V,  the  South  Devon  Railway  Company,  2nd  Exchequer 
Reports,  p.  725. 

In  the  consideration  of  the  quesuoii  of  misdirection  it  will  be 
convenient,  first,  to  endeavour  to  construe  the  Act  and  see  what 
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direction  ought  to  have  been  given,  and  then  to  consider  whether     Jtoomkht. 

the  direction  given  agrees  in  substance  with  what  ought  to  have         

been  given. 

The  Foreign  Enlistment  Act,  particularly  the  7th  section,  is 
very  imperfectly  worded.  There  is  no  doubt  that  it  was  in  a  great 
measure,  but  with  what  appear  to  me  to  be  important  variations, 
penned  from  an  Act  of  the  United  States  passed  in  Congress,  first 
in  the  year  1794,  and  re-enacted  by  Congress  in  the  year  1818. 

This  circumstance  has  given  rise  to  a  great  deal  of  argument 
on  both  sides.  Sir  Hugh  Cairns  has  suggested,  apart  from  the 
language  of  the  Acts  of  Congress,  certain  ^  priori  views  tending 
to  show  why  the  American  Act  was  passed  and  altered;  and  then, 
treating  the  Acts  of  Congress  as  with  some  exceptions  identical 
with  our  own,  he  seeks  to  apply  certain  decisions  in  the  Courts  of 
America  to  the  consideration  and  construction  of  our  own  statute. 
Into  this  very  wide  field  of  inquiry  he  has  constrained  the  counsel 
for  the  Crown  to  follow  him,  and  they  have  done  so  in  the  very 
order  in  which  his  argument  was  addressed  to  us.  I  do  not  say 
that  any  time  was  lost,  or  that  in  the  course  of  the  very  long 
argument  that  was  addressed  to  us  any  view  was  submitted  not 
calculated  to  assist  the  Court ;  but,  having  carefully  considered 
the  arguments,  I  cannot  help  thinking  that  the  decision  of  this 
most  important  question  should  proceed  on  grounds  less  wide  than 
tliose  to  which  the  attention  of  the  Court  has  been  so  ably  called. 

Faulty  and  imperfect  as  may  be  the  wording  of  the  7th  section 
of  the  Foreign  Enlistment  Act  (and  more  imperfect  or  faulty 
wording  I  can  scarcely  conceive),  if,  notwithstanding  all  this,  the 
words  of  the  7th  section  read  with  reference  to  the  other  part  of 
the  Act  do,  by  a  reasonably  fair  interpretation  of  our  statute 
and  the  evidence,  embrace  the  case  of  the  "  Alexandra,"  then  in 
my  judgment  it  scarcely  becomes  necessary  to  consider  what  have 
been  the  decisions  of  the  Courts  in  America  upon  Acts  of  Congress 
in  the  main  much  the  same,  but,  in  not  unimportant  respects, 
different  from  our  own  Act. 

Whether  for  the  present  purpose  the  Foreign  Enlistment  Act 
is  to  be  considered  as  a  penal  statute,  the  Crown  in  this  case  pro- 
ceeding for  a  forfeiture  of  the  ship,  or  is  to  be  considered  as  an 
Act  for  the  first  time  creating  a  criminal  offence,  the  rule  to  be 
applied  in  order  to  its  construction  is  that  which  is  so  well 
expressed  in  the  passage  from  the  late  Mr.  Sedgwick's  treatise 
quoted  by  my  brother  Bramwell,  and  to  which  passage  I  need  not 
advert  in  detail ;  but  I  may  say  that  it  deserves,  in  my  judgment, 
the  high  eulogium  which  my  brother  Bramwell  has  passed  upon 
it,  and  is,  I  think,  in  perfect  accordance  with  the  American  and 
English  authorities  which  that  late  learned  writer  has  cited  in 
support  of  his  view. 

Now,  faulty  and  imperfect  as  the  wording  of  our  statute,  parti- 
cularly  the  7th  section,  is,  there  are  certain  matters  clear  enough, 
in  my  judgment,  to  be  beyond  all  reasonable  doubt.  First,  the 
statute  is  not  a  statute  passed  either  merely  to  define  what  shall 
be  an  offence,  or  to  create  an  offence  for  the  first  time  and  to 
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JuDOMBiTT.    define  its  punishment,  but  it  is  in  its  express  intent  an  Act  aimed 

at  the  prevention    of  the   offence,  not  at  punishment    merely. 

It  is,  therefore,  in  every  sense,  a  remedial  statute.  And  secondly, 
it  is  a  statute  intended  to  remedy  a  mischief,  which,  though  for- 
cibly expreased,  is  only  contingent  and  possible^  and  not  certain. 
The  language  of  the  preamble  points  to  certain  acts  which  may 
be  prejudicial  to  and  tend  to  endanger  the  peace  and  welfare  of 
the  kingdom ;  and  further,  it  goes  on  to  recite  that  the  laws  in 
force  are  not  sufficiently  effectual  for  preventing  the  same.  The 
statute  has  not,  therefore,  for  its  object  solely  the  prevention  of 
acts  which,  if  done,  mtist  endanger  the  peace  of  the  kingdom,  but 
appears  from  the  preamble  to  be  aimed  also  at  acts  which  may 
possibly  excite  sucn  feelings  in  other  nations  as  will  have  that 
effect  This  inclines  me  to  think  that  the  equipment  of  ships  to 
be  employed  at  a  future  time  for  war,  though  not  so  complete  in 
this  country  that  the  ship  shall  be  at  once  able  to  commit  hosti- 
lities, may  be  within  the  Act. 

I  do  not,  of  course,  come  to  any  conclusion  from  the  preamble 
alone  that  such  an  equipment  is  prohibited;  what  we  have  to  look 
at  are  the  enacting  words,  but  1  think  that  the  preamble  is,  as 
Lord  Coke  calls  it,  a  key  to  unlock  the  meaning  of  the  Act  where 
it  is  doubtfully  expressed ;  and  I  concur  in  the  decisions  which 
determine  that  the  words  of  an  enacting  clause  shall  not  be  cut 
down  or  restricted  by  the  preamble. 

So  that  if  the  case  which  I  have  mentioned  were  clearly 
within  the  words  of  the  7th  section,  but  not  within  the  mischief 
as  declared  by  the  preamble,  I  should  hold  that  it  was  prohibited 
by  the  Act.  As  my  brother  Bramwell  has  remarked,  the  Legis- 
lature often  finds  it  necessary,  in  order  to  restrain  certain  acts,  to 
prohibit  other  acts  under  colour  of  which  the  acts  to  be  restrained 
may  be  done. 

Now  this  Act  has  clearly  two  distinct  and  several  objects  in 
view.  The  first  is  the  enlisting  or  engagement  without  licence  of 
British  subjects  to  serve  in  foreign  service.  There  I  agree  that 
the  statute  extends  to  the  whole  world,  provided  the  persons  en- 
listing or  engaging  are  British  subjects.  The  second  object  is, 
the  fitting  out  or  equipping  in  British  dominions  of  vessels  for 
warlike  purposes.  The  part  of  the  Act  which  relates  to  the 
second  of  these  objects  includes  all  persons,  whether  British 
subjects  or  not,  provided  the  offence  prohibited  by  the  Act  is 
committed  within  the  Queen's  dominions. 

I  am  not  insensible  to  the  value  of  the  arguments  which  have 
been  addressed  to  us  by  the  counsel  for  the  claimants  founded  on 
these  different  objects.  These  arguments  raise  one  of  the  many 
difficulties  in  the  case.  They  do  not,  however,  seriously  affect 
my  view  as  to  the  conclusion  to  which  we  ought  to  arrive. 
Prohibition  and  prevention  of  a  mischief  which  may  be  [)re- 
judicial  to  and  tend  to  endanger  the  peace  and  welfare  of  the 
kingdom  were,  as  I  have  said,  aimed  at  by  the  statute.  By 
municipal  law  every  one,  whether  a  British  subject  or  not,  being 
within  the  dominions  of  our  Sovereign,  and  claiming  the  protection 
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of  the  Government  of  this  country^  may  be  bound     Ont  of  her     Judombitt. 

dominions  the  municipal  law  of  this  country  can  only  bind  the         

subjects  of  the  realm. 
.  We  ought  not  to  lose  sight  of  the  first  object  contemplated 
by  the  Act  and  provided  for  by  the  first  six  sections.  But  it 
is  the  part  of  the  Act  which  relates  to  the  second  object  that 
principally  requires  our  attention.  That  last  part  of  the  Act, 
beginning  at  the  7th  section,  does  by  that  section  provide  against 
equipping  vessels  with  a  certain  intent,  issuing  or  delivering 
any  commissions  for  ships  with  the  intent  therein  mentioned, 
and  lastly  for  the  forfeiture  of  the  ship  or  vessel.  I  have 
said  that  the  forfeiture  clause  following  the  clause  creating  cer- 
tain misdemeanors  applies  to  "every  such  ship.''  This  is  cer- 
tainly rather  clumsily  expressed,  but  we  must  take  it  that  every 
ship  is  forfeited  with  respect  to  which  any  of  these  misdemeanors 
have  been  committed. 

We  have,  therefore,  to  see  what  are  the  misdemeanors  created. 
They  are,  first,  Eauipping,  fitting  out,  furnishing,  or  arming  a 
ship  with  a  certain  intent  or  purpose.  Secondly,  Attempting  or 
endeavouring  to  equip,  &c.,  with  the  same  intent  Thirdly, 
Procuring  to  be  equipped,  &c,,  with  that  intent ;  and  fourthly. 
Aiding,  assisting,  or  being  concerned  in  equipping,  &c.,  with  that 
intent. 

Now  it  is,  I  believe,  the  unanimous  opinion  of  the  Court,  that 
the  second,  third,  and  fourth  of  the  offences  here  spoken  of  mean 
respectively  the  attempting,  the  procuring,  and  the  assisting  in 
such  an  equipment  as  is  spoken  of  in  the  first,  that  is  to  say,  that 
the  secondary  offences,'  as  they  have  been  called,  are  the  attempt- 
ing, &c.,  such  an  equipment  as  if  completed  would  amount  to  the 
principal  offence.  If,  therefore,  we  can  arrive  at  any  clear  con- 
clusion as  to  what  is  the  principal  offence,  the  question  whether 
there  was  any  attempt,  &c.  to  commit  that  offence  becomes  a 
mere  question  of  evidence.  This  being  clearly  understood,  we 
may,  for  the  purpose  of  construing  the  Act,  disregard  all  the 
words  about  attempting,  &c.,  and  aiding,  and  being  concerned  in, 
and  so  on. 

We  have,  therefore,  now  reduced  the  main  question  in  the  case 
to  this.  What  did  the  Legislature  mean  by  the  words  "  equip, 
*^  furnish,  fit  out,  or  arm  a  vessel  with  intent  or  in  order  that 
"  she  should  be  employed  in  the  service  of  a  foreign  power  as  a 
**  transport  or  store  ship,  or  with  intent  to  cruise  or  commit  hosli- 
^*  lities  against  fit  power  with  whom  we  are  not  at  war  ? ''  Arming 
is  not  charged  in  the  present  information;  we  may  therefore  leave 
out  the  words  "or  arm.''  The  words  "  transport  or  store  ship " 
are  also  immaterial,  now  that  the  97th  and  98th  counts  charging 
the  *^  Alexandra"  to  be  a  transport  or  store  ship  are  abandoned, 
except,  always,  that  we  must  adopt  such  an  interpretation  of  the 
words  common  to  both  clauses  as  they  would  be  capable  of 
bearing  when  combined  with  the  words  *'  as  a  transport "  as  well 
as  when  combined  with  the  words  "  with  intent  to  cruise." 

The  words  "equip,"  "fit  out/'  and  "furnish"  seem  to  me 
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JuDOMBMT.    to  mean  nearly  the  same  thing.    Throughout  the  whole  course 

of  the   argument  in  this  case  little  stress  was  laid  upon   any 

supposed  difference  between  the  words  *' equip,**  *'fit  out/' and 
"furnish."  We  may  therefore  still  further  reduce  the  words 
which  we  have  to  construe  to  these,  **  equip,  with  intent  or  in 
*^  order  that  the  vessel  shall  be  employed  in  the  serviceof  a 
**  foreign  power  with  intent  to  cruise  or  commit  hostilities." 

It  is  admitted,  T  think,  on  all  sides  that  these  are  the  words 
upon  which  the  main  question  in  the  case  turns.  Now  it  is  clear 
that  the  offence  created  by  these  words  is  one  consisting  of  an 
act  done  with  a  certain  intent  or  purpose.  The  act  and  the 
intent  must  both  be  present  to  constitute  the  offence,  and  the 
act  must  be  done  and  the  intent  must  exist  within  the  Queen's 
dominions. 

It  is  also,  I  think,  agreed  on  both  sides  that  the  intent  spoken 
of  must  be  the  intent  of  some  person  who  has  control  over  the 
vessel  so  as  to  be  able  to  carry  out  his  intent  or  purpose.   . 

We  now  come  to  the  points  on  which  there  is  a  difference  of 
opinion.  The  Attorney  General  contends  that  any  equipment, 
however  peaceful  in  its  nature,  will  be  an  offence  against  the  Act, 
provided  there  is  an  intent  that  the  vessel  shall  be  used  at  some 
niture  time  in  the  service  of  a  belligerent.  He  admits  that  where 
the  equipment  is  clearly  peaceful  there  will  be  much  greater 
difficulty  in  proving  the  intent,  but  he  says,  that  assuming  that 
you  can  prove  the  intent,  then  any  kind  of  equipment  will  be 
within  the  case  contemplated  by  the  Act 

On  the  other  hand,  the  counsel  for  the  claimants  connect  more 
closely  the  act  and  the  intent,  that  is  to  say,  they  explain  the 
general  word  "  equip"  by  the  subsequent  words  **  with  intent  or 
"  in  order  that  the  ship  shall  be  employed  "  in  a  given  manner, 
and  they  say  that  these  words  show  that  the  equipment  spoken  of 
is  an  equipment  suitable  to  the  employment.  Further,  I  under- 
stand them  to  go  the  length  of  saying  that  it  must  be  suitable 
only  for  that  employment. 

It  is  remarkable  that  the  words  "  or  in  order  that"  are  not  in 
the  American  Act,  but  have  been  added  in  ours.  This  will  be  a 
subject  for  remark  by-and-by  when  we  come  to  consider  the 
applicability  of  the  American  cases.  Now  we  have  only  to  see 
what  difference  these  words  make.  Do  they  enlarge  the  scope  of 
the  Act  by  mentioning  another  case,  another  kind  of  equipment 
which  is  also  within  the  Act,  which  in  the  course  of  the  argu- 
ment I  was  much  disposed  to  think  was  the  right  view,  or  do 
they  rather  restrict  the  previous  words,  explaining  them  and 
throwing  a  light  upon  them,  as  suggested  by  Mr.  Mellish  ?  It 
seems  to  me  now  that  the  latter  view  is  the  right  one,  and  that 
the  words  "  or  in  order  that "  restrict  and  explain  what  is  meant 
by  ''with  intent"  rather  than  include  any  new  case  not  before 
included.  If  I  do  an  act  which  is  entirely  immaterial  to  the 
employment  of  the  ship,  as  painting  her  name  on  her  stern,  I  may 
do  that  having  all  the  time  the  intent  that  she  shall  be  employed 
in  a  given  manner,  but  I  cannot  do  it  in  order  that  she  tnay  be  so 
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employed,  for  it  has  no  reference  or  relation  whatever  to  her    Jtnwatwtt. 
employment,  and  does  not  further  her  being  employed  in  one 
"Way  more  than  another. 

Thus,  there  may  be  an  equipment  **  with  intent  that,"  which  is 
not  an  equipment  "in  order  that"  But  can  there  be  an  equip- 
ment "  in  order  that/'  which  is  not  "  with  intent  that?'* 

The  Attorney  General  has  suggested  that  there  nmyy  or  at  all 
events  that  the  framers  of  the  Act  thought  there  might.  He 
argues  that  the  words  were  inserted  to  meet  the  argument  that 
builders  and  other  tradesmen  are  not  parties  to  the  intent;  but, 
he  says,  at  all  events  they  may  be  said  to  do  it  **  in  order  that." 
But  is  it  clear  that  a  man  can  do  an  act  in  order  that  a  result 
may  follow,  without  intending  that  result.  Does  not  every  man 
intend  to  eflTect  the  object  of  his  act?  If,  however,  we  do  suppose 
such  a  case,  where  a  man  without  having  the  intent  that  the  ship 
shall  be  employed  in  a  given  manner,  yet  equips  her  in  order  that 
she  may  be  so  employed,  is  not  the  inference  as  strong  as  possible 
that  the  equipment  must  in  that  case  be  of  a  nature  suitable  and 
appropriate  for  that  employment?  It  seems  then  that  if  we  are  to 
give  any  force  to  the  words  "  in  order  that,'*  it  must  be  as  ex- 
plaining and  illustrating  the  words  **  with  intent  that." 

It  may  also  be  remarked  that  in  this  information  the  charge  is 
that  certain  persons  did  equip  the  "  Alexandra  *' "  with  intent  and 
*^  in  order  that,"  &c.  This  shows  that  whoever  drew  the  infor- 
mation supposed  the  two  expressions  to  mean  the  same  thing.  I 
do  not  attach  much  importance  to  the  last  remark,  for  if  we  ought 
to  decide  them  to  be  different,  then  I  think  the  words  "  and  in 
**  order  "  in  the  information  might  be  rejected  as  surplusage. 

It  seems,  then,  on  the  whole,  that  in  order  to  justify  the  seizure 
the  Crown  must  show  an  equipment  (either  completed  or 
attempted)  of  the  "  Alexandra,"  in  order  that  she  might  be  em- 
ployed, &c. ;  and  further,  that  this  necessarily  means  an  equip- 
ment enabling,  or  tending  to  enable,  her  to  be  so  employed.  This 
last  conclusion  I  draw  also  from  the  nature  of  the  words  "  equip, 
**  furnish,  and  fit  out." 

I  do  not  adopt  the  idea  that  any  one  of  these  words  can  include 
building.  The  Attorney  General  at  one  time  seemed  disposed  to 
contend  that  fitting  out  might  include  building.  I  do  not  think 
that  he  adhered  to  that  throughout.  If  he  still  holds  that  opinion, 
I  certainly  differ  from  him  upon  the  point.  I  do  not  pretend  to 
say  whether  any  particular  act,  as  for  instance  fixing  the  ship's 
bulwarks,  is  part  of  the  building  or  part  of  the  equipping  and 
fitting  out.  That,  I  think,  might  be  a  question  for  the  jury.  I 
do  not  feven  say  that  acts  done  to  the  structure  of  the  vessel  may 
not  be  equipments.  I  should  say  that  you  were  equipping  a  ship 
for  an  arctic  expedition  by  strengthening  her  framework  in  order 
to  enable  it  to  resist  the  pressure  of  the  ice.  But,  '  say  that 
equipping,  fitting  out,  and  furnishing  are  all  acts  subsequent  in 
their  nature  to  the  building,  and  in  speaking  of  which  you 
contemplate  the  ship  as  already  in  existence. 

I  think  there  is  nothing  contradictory  to  this  view  in  the  cases 
cited  by  the  Attorney  General,  viz.,  the  United  States  i;.  Guinet 


.    a  .    TriAh.  the  ship  "  Brothers,"  and  the  ship 

j,,,^.    in    Wharton'sSt^ ^fkepom.  ^ 

«' JWfennajd,  ^^  ^  ^^^t  these  ^^^^^  "equip,  furnisb,  or  fit 

What  It  s       .,  -g  ^jg — contemplating  the  subject  matter  of 
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tJie  eauipmeDt  as  already  in  existence,  they  express  an  idea  of 
prepanngit  for  some  purpose  or  another.     That  purpose  may  be 
either  expressed  or  implied.     When  you  speak  of  "equipping  a 
"ship  "  simpitctter/it  may  be  that  that  means  getting  her  ready  for 
sea   because  to  go  to  sea  is  the  natural  and  ordinary  use  to  which 
a  ship  is  put.     If  you  state  the  nature  of  her  employment,  then 
equipping  means  getting  her  ready  for  that  employment     I  inter- 
pret the  words,  therefore,  as  showing  that  the  equipment  spoken 
of  in  the  7th  section  must,  as  a  matter  of  fact^  be  an  equipment 
for  the  employment  spoken  of. 

If  we  are  left  in  doubt  whether  this  is  the  right  interpretation 
or  not,  I  think,  as  I  have  said  before,  that  we  may  and  ought 
to  look  at  the  preamble  to  see  the  object  of  the  Act.  There 
we  find  that  the  mischief  to  be  remedied  is  one  which  may  arise 
from  the  fitting  out  and  equipping  and  arming  of  vessels  for 
warlike  operations.  This  then  is  the  very  case  which  I  have 
interpreted  the  7th  section  to  strike  at,  provided  that  the  employ- 
ment there  mentioned  is  an  employment  for  warlike  operations. 
What  is  the  employment  there  mentioned  ?  "  Shall  be  employed 
^*  in  the  service  of  a  foreign  prince  with  intent  to  cruise  or  com- 
^^  mit  hostilities."  It  has  been  assumed  in  the  argument  on  both 
3  sides  that  this  may  be  read  as  if  the  words  "  with   intent  "  were 

I  there  omitted,  as  they  are  in  the  American  Act.     Whether  this 

is  right  or  not,  their  insertion  certainly  causes  great  confusion.  In 
the  first  place  it  provokes  comparison  with  the  other  clause  com- 
mencing with  **  with  intent,'*  causing  one  at  first  sight  to  read 
them  as  showing  alternative  intents,  either  of  which  would, 
with  the  requisite  act,  constitute  the  ofience.  This,  on  looking 
into  it,  is  agreed  on  all  sides  not  to  be  the  right  construc- 
tion. But  they  create  a  further  difficulty.  This  intent  now 
spoken  of  is  necessarily  from  the  collocation  of  the  words, 
"  shall  be  employed  with,  intent,'*  an  intent  of  the  employer, 
and  not  of  the  equipper,  which  is,  as  it  were,  engrafted  upon 
the  intent  of  the  equipper;  and  it  is  very  difficult  to  see  how  one 
man  can  intend  that  another  man  shall  intend  something  or  other. 
It  is  probably  this  difficulty  which  has  prevented  the  counsel  on 
either  side  from  founding  any  argument  upon  these  words.  But 
for  this,  I  should  have  thought  it  might  have  been  argued 
that  an  employment  with  intent  to  cruise  differed  from  an  employ- 
ment to  cruise  in  this,  that  it  might  include  an  earlier  employ- 
ment, and  might  cover  the  voyage  in  an  unarmed  state  from  one 
port  to  some  port  where  the  vessel  was  to  be  armed,  and  from 
which  she  was  to  start  to  cruise.  But  even  if  I  adopt  the  view 
taken  by  the  Attorney  General  that  an  employment  with  intent  to 
cruise  may  be  construed  the  same  as  an  employment  to  cruise,  I 
think  that  an  equipping,  in  order  that  the  vessel  may  be  employed  to 
cruise  or  commit  hostilities,  means  an  equipping  for  warlike  pur- 
poses.    So  far  then,  I  think,  it  is  clear  that  there  must  be  an  equip- 
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mcnt  for  war,  and  that  an  equipment  wliich  cannot  be  used,  and     ^ttoqurvt, 

is  not  useful  for  war,  will  not  do.     The  conclusion  at  which  I         

have  so  far  arrived  is  drawn  from  the  7th  section,  with  such  light 
as  is  thrown  upon  it  by  the  preamble  and  by  the  2nd  and  8tli 
sections.  In  drawing  that  conclusion  I  agree  in  a  great  measure 
with  the  argument  of  the  claimants,  and  with  the  judgment  of 
the  Lord  Chief  Baron  and  my  Brother  Bramwell. 

But  another,  and  to  my  mind,  very  important  and  difficult 
question  arises.  Suppose  that  there  is  evidence  of  some  equipment 
or  other,  either  completed  or  attempted,  but  that  the  equipment 
does  not  in  itself  sliow  whether  it  is  an  equipment  for  war  or  not, 
may  we  take  into  consideration  evidence  of  the  intent  to  prove 
that  it  is  actually  and  in  point  of  fact  an  equipment  for  war  ? 
Upon  this  question,  after  much  anxious  consideration  I  have 
arrived  at  the  conclusion  that  we  may.  I  do  so  with  the  most 
sincere  and  respectful  deference  to  the  opinions  of  the  Lord  Chief 
Baron  and  my  Brother  Bramwell,  and  with  great  distrust  as  to 
the  correctness  of  my  own  judgment. 

It  will  be  convenient,  now  that  1  am  about  to  consider  whether 
the  character  of  the  equipment,  where  doubtful,  may  be  explained 
by  the  intent  of  the  parties,  to  see  what  effect  the  clause  "  as  a 
"  transport  or  store  ship "  has  upon  the  interpretation  of  the 
section,  because  it  is  especially  in  the  case  of  a  store  ship  that  we 
see  the  absolute  necessity  of  explaining  the  character  of  the 
equipment  by  the  intent.  Now  is  there  anything  which  militates 
against  the  view,  that  the  equipment  with  intent  or  in  order  that 
the  ship  may  be  employed  in  a  given  manner,  means  an  equip- 
ment suitable  to  that  employment,  in  the  fact  that  one  of  the 
employments  spoken  of  is  "  as  a  transport  or  store  ship  ?"  It  may 
well  be  that  there  is  no  equipment  specially  suited  to  a  store  ship. 
All  equipments  of  an  ordinary  merchant  vessel  may  be  and 
probably  are  suitable  to  a  store  ship.  But  is  it  any  reason  for 
saying  that  the  equipments  struck  at  by  the  Act  are  not  equip- 
ments suitable  for  a  store  ship,  because  being  so  they  would  be 
also  equipments  for  another  object?  Is  a  gun  the  less  an  equip- 
ment for  war  because  it  may  be  used  for  firing  salutes  ? 

But  the  counsel  for  the  Crown  deduce  from  the  case  of  the 
store  ship,  as  it  seems  to  me,  a  very  important  argument ;  they  say 
that  in  that  case  the  jury  must  necessarily  look  at  the  evidence  of 
the  intent  to  enable  them  to  say  whether  the  equipments  are  for 
a  store  ship  or  not;  and  if  so,  why  are  they  not  to  look  at  the 
evidence  of  intent  to  say  whether  certain  equipments  of  a  doubtful 
nature  are  for  warlike  purposes  or  not.  I  grant  at  once  that  they 
may,  provided  that  the  equipments  as  to  which  the  doubt-  exists 
are  such  as  can  be  directly  used  for  war  without  further  addition. 
They  might  of  course,  if  they  were  in  doubt  as  to  whether  a  gun 
was  an  equipment  for  war,  look  at  the  evidence  of  intent  to  satisfy 
themselves  that  it  was  not  intended  to  be  used  simply  for  firing 
salutes.  But  the  question  is  more  difficult,  supposing  that  the 
epuipments  are  such  as  can  only  be  used  for  war  by  some  ad- 
dition being  made  to  them.     Suppose  a  jury  to  find  as  a  matter 
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JijDaxBNx.  of  fact  that  a  certain  vessel  is  intended  to  be  sent  to  the  West 
Indies,  and  then  to  have  guns  put  on  boards — that  when  her 
guns  are  on  board,  tlie  mainsail  with  which  she  has  been 
equipped  in  Liverpool  may  assist  her  in  chasing  an  enemy's 
vessel;  are  they  then  justified  in  deducing  from  that,  that  the  main- 
sail is  an  equipment  in  order  that  she  may  be  employed  to  cruise  ? 
I  have,  after  giving  the  question  my  best  consideration,  come  to 
the  conclusion  that  the  jury  may  so  reason.  I  am  supposing  a 
case  where  an  equipment  is  made  which,  though  not  in  itself 
sufficient  to  make  the  vessel  a  war  vessel,  is  still  a  necessary  part 
of  the  equipment  of  a  war  vessel  It  would,  as  it  strikes  me,  be 
a  question  for  the  jury  to  consider  whether  the  equipments  are  in 
fact  equipments  for  war ;  and  they  may  decide  that  question  for 
themselves  by  the  nature  of  the  equipments  if  they  sufficiently 
show  it  (in  which  case  they  will  have  to  look  to  the  intent  and 
purpose  only  so  far  as  to  see  that  the  vessel  is  to  be  employed 
against  a  power  with  whom  we  are  at  peace),  or  they  may  decide 
that  certain  equipments  which  are  capable  of  being  used  for  war 
are  as  a  matter  of  fact  equipments  for  war,  on  me  ground  of 
evidence  being  laid  before  them  showing  an  intent  so  to  use 
them.  But  if  a  jury  found  specially  these  facts,  that  A.  B.  had 
equipped  a  vessel  which  was  in  its  structure  capable  of  being  con- 
verted into  a  war  vessel  to  the  extent  merely  of  enabling  it  to 
sail  away  from  this  country;  that  he  knew  that  the  purchaser 
intended  to  convert  it  into  a  war  vessel ;  but  if  the  jury  also  dis- 
tinctly found  that  what  A.  B.  did  to  it  was  done  not  in  order  to 
convert  it  into  a  war  vessel,  or  in  order  to  be  useful  to  it  when  so 
converted,  but  simply  in  order  to  enable  it  to  reach  a  port  where 
the  purchaser  might,  if  he  pleased,  convert  it ;  in  such  a  case  I 
do  not  mean  to  say  that  A.  B.  ought  to  be  convicted  of  a  mis- 
demeanor under  this  Act  That  case  would  not,  I  tliink,  be 
within  the  Act,  because  the  jury  would  there  in  eifect  find  that 
the  intent  with  which  the  act  was  done  was  a  different  one  from 
that  mentioned  in  this  section.  So  far  then  as  to  what  may  be 
called  the  principal  offence. 

There  remains  for  consideration  the  ^^  attempting  *'  and  the 
^^  aiding  and  being  concerned  in,"  &c.  I  have  said  that  the 
attempt  must  be  to  do  the  act  which  has  been  nuuie  an  offence  by 
the  previous  clause.  The  equipment  attempted  must  therefore  be 
an  equipment  in  this  country,  and  of  the  nature  which  I  have 
described*  In  this,  the  counsel  on  both  sides,  and  all  the  mem- 
bers of  the  Court,  are  agreed.  Where  an  attempt  is  charged,  we 
contemplate  an  equipment  commenced  but  interrupted.  In  that 
case  the  jury  will  certainly  have  still  more  difficulty  in  seeing 
whether  the  equipment  is  an  equipment  for  war,  but  in  my  judg- 
ment they  may  so  find  upon  evidence  not  of  the  nature  of  the 
equipment  but  of  the  intent  of  the  parties,  provided  always  that 
the  nature  of  the  equipment  so  far  as  it  appears  is  such  that  it  can 
be  employed  for  warlike  purposes.  The  same  rule  applies  to  the 
assisting  and  being  concerned  in  equipping.  It  must,  in  the 
opinion  of  the  jury,  be  an  equipment  for  war,  but  I  think  that 
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tlieir  opinion  may  be  formed  either  from  the  nature  of  the  equip-    JuDaxmr. 
ment  or  from  the  intent.  — 

Having  arrived  at  this  construction  of  our  Statute,  I  will  refer 
shortly  to  the  ccwes  cited  from  the  American  reports^  for  the  pur- 
pose for  which,  and  for  which  only,  I  think  they  ought  to  be 
noticed)  that  is,  to  see  whether  there  is  anything  in  the  opinions 
of  the  learned  judges  of  that  country,  for  whose  opinions  I  have 
the  greatest  respect,  which  were  delivered  in  cases  to  some  extent 
in  pari  niaterid  with  the  present,  which  ought  to  make  me  pause 
or  review  the  interpretation  I  have  adopted  on  looking  at  the 
words  of  our  own  statute.  The  cases  cited  are  tlie  cases  on  the 
point  of  what  the  meaning  of  equipment  is,  to  which  I  have 
already  referred;  and  besides  these  there  are  the  cases  of  The 
United  States  v,  Quincy  in  6th  Peters,  and  The  United  States 
V,  Gooding  in  12th  Wheaton's  Supreme  Court  Eeports. 

In  Quincy's  case  the  portion  of  the  decision  which  is  material 
in  our  case  was  this ;  that  it  was  not  necessary  that  the  jury  should 
find  that  the  vessel  whea  she  left  the  United  States  was  armed,  or 
in  a  condition  to  commit  hostilities,  in  order  to  find  the  defendant 
guilty.  The  Court  do  not  say  that  she  need  not  be  equipped  for 
war,  but  only  that  she  need  not  be  completely  equipped.  This 
▼iew  then  coincides  with  the  view  which  I  have  taken  of  our 
Act.  It  may  be  that  some  of  the  other  points  decided  in  that 
case  are  not  very  intelligibly  reported,  or  even  not  accurately 
decided,  but,  at  any  rate,  there  is  nothing  decided  but  what  is  in 
accordance  with  my  interpretation  of  our  Act.  Even  if  there 
had  been,  I  think  that  the  insertion  of  the  words  ^*  in  order  that " 
in  the  English  Act,  words  to  which  I  attach  a  certain  importance, 
and  which  are  not  found  in  the  American  Act,  and  the  omission 
in  the  English  Act  of  any  words  corresponding  with  the  10th  and 
11th  sections  of  the  American  Act,  might  cause  me  to  hesitate 
before  acting  on  the  authority  of  that  case.  I  think  that  the 
10th  and  11th  sections  in  the  American  Act  tend  to  show  that 
the  Srd  section  in  that  Act  is  less  restrictiye  than  the  7th  section 
of  our  own. 

The  United  States  o.  GK>oding  was  the  case  of  a  supposed 
elaver.  The  Statute,  on  the  construction  of  which  the  case 
turned,  was  very  similar  to  the  Act  which  we  are  considering. 
It  was  held  in  the  case  that  it  was  ^^  an  act  combined  with  an 
*'  intent,  and  not  either  separately,  which  was  punishable."'  It 
was  decided  tiiat  the  equipment  need  not  be  a  complete  equip- 
ment, but  that  a  partial  equipment  was  sufficient  There  are 
also  words  in  the  decision  which  would  seem  to  show  that  the 
equipment  must  be  an  equipment  for  the  purpose  of  a  slave 
▼oyage,  as  a  matter  of  fact,  though  it  might  be  only  a  partial  one. 
It  is  said,  ^*  Whether  the  fitting  out  be  fully  adequate  for  the 
'^  purposes  of  a  slave  voyage  may,  as  matter  of  presumption, 
^^  be  more  or  less  conclusive,  out  if  the  intent  of  the  fitment  be 
^'  to  carry  on  a  slave  voyage,  and  the  vessel  depart  on  the  voyage, 
'<  and  her  fitting  out  is  complete  as  far  as  the  parties  deem  it 
**  necessary  for  their  object,  then  the  Statute  reaches  the  case.'' 
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JinMJMEKT.    That  seems  to  me  to  amount  to  this,  that  there  must  be  a  fitting 

""■"^         out  in  point  of  fact  for  a  slave  voyage,   but  either   the  intent 

or  the  nature  of  the  fitting  may  determine  whether  it  was  for 

that  purpose.     This  agrees  with  the  conclusion  to  which  I  have 

arrived. 

I  now  proceed  to  consider  what  questions  ought  to  have  been 
left  to  the  jury.  Disregarding  any  question  as  to  the  proper 
style  of  the  Confederate  States,  which  is  no  doubt  suflBciently 
laid  in  the  information,  the  questions,  if  my  views  as  before  ex- 
plained be  right,  should  have  been,  1st.  Was  there  an  intent  on 
the  part  of  any  one  having  a  controlling  power  over  the  ^^  Alex* 
"  andra,"  that  she  should  be  employed  in  the  service  of  the 
Confederate  States  to  cruise  or  commit  hostilities  against  the 
United  States?  2nd.  If  so,  was  she  equipped,  fitted  out,  or 
furnished  in  a  British  port  in  order  to  be  employed  to  cruise,  &c.? 
8rd.  If  not  equipped,  was  there  an  attempt  to  equip  her  in  a 
British  port  in  order  that  she  should  be  so  employed  ?  4th.  Or 
(lid  any  one  knowingly  assist,  &c.  in  such  equipment  in  a  British 
port  ?  I  do  not,  of  course,  mean  to  saj  that  the  questions  should 
liave  been  left  to  the  jury  precisely  in  the  words  which  I  have 
5^tated,  hut  I  think  that  in  substance  these  questions  should  have 
been  put.  Now,  with  great  submission,  I  doubt  whether  the 
substance  of  these  questions  was  so  left  to  the  jury  that  they 
would  be  likely  to  understand  rightly  the  points  which  they  had 
to  decide. 

The  question  finally  left  to  the  jury  seems  to  me  to  be  correct 
as  far  as  it  goes.  The  Lord  Chief  Baron  says,  *^  Was  there  any 
"  intention  that  in  the  port  of  Liverpool  or  any  other  port  ahe 
'<  should  be  equipped,  furnished,  fitted  out,  or  armed  with  the 
<'  intention  of  taking  part  in  any  contest  ?*'  That  1  think,  so  far 
as  it  went,  was  right ;  but  in  my  opinion  it  ought  to  have  been 
accompanied  by  some  further  explanation  than  was  given  of  the 
words  **  equip,  &c.  in  order  that"  Further,  I  think  the  jury 
ought  to  have  been  directed  that  they  might  form  their  opinion 
as  to  whether  she  was  to  be  equipped  with  the  intention  of  her 
taking  part  in  any  contest,  either  from  the  nature  of  the  equip- 
ment or  from  any  evidence  before  them  as  to  the  intention  of  the 
parties  with  respect  to  such  equipment  if  they  thought  it 
ancipitis  usus,  I  think  further  that  though  there  may  have  been 
no  equipment  completed,  the  question  whether  there  was  an 
attempt  at  such  an  equipment  as  would,  if  completed,  have  been 
within  the  Act,  should  have  been  distinctly  left  to  the  jury.  This 
was  not  left  to  them  as  a  separate  question,  though  it  may  have 
been,  and  on  the  whole  I  think  was  included  in  the  question, 
*'  Was  there  any  intention  that  she  should  be  equipped,"  &c.  It 
has  been  contended  by  the  Crown,  that  besides  these  objections  to 
the  sufficiency  of  the  summing  up,  there  are  other  expressions  in 
it  calculated  to  mislead  the  jury.  The  Lord  Chief  Baron  re- 
marked in  strong  terms  upon  the  analogy  of  selling  gunpowder 
and  other  articles,  in  short  whatever  can  be  used  in  war  for  the 
destruction  of  human  beings,  to  a  belligerent,  and  concluded  this 
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part  of  his  observations  with  the  words,  "  Why  should  ships  be     Judgment. 

**  an  exception?*'  adding,  that  in  his  opinion  in  point  of  law  they         

were  not  The  question  "  Why  should  ships  be  an  exception  ?" 
IS  repeated  in  another  part.  Now  if  these  observations  were 
understood  by  the  jury  to  apply  to  a  state  of  things  existing  under 
the  provisions  of  or  with  reference  to  international  law  alone,  and 
quite  irrespective  of  any  municipal  law,  they  would  be,  I  think, 
unobjectionable ;  but  they  were  in  my  humble  judgment  cal- 
culated to  mislead  a  jury  unless  attention  was  distinctly  drawn 
to  the  fact  that  this  Statute,  whatever  be  its  true  construction, 
does  certainly  place  equipped  ships  in  a  different  position  to  other 
conti-aband  of  war. 

The  Chief  Baron  again  used  expressions  which  it  is  said  may 
have  led  the  jury  to  understand  him  as  drawing  a  distinction 
between  equipping  without  an  order,  and  equipping  in  obedience 
to  an  order,  instead  of  distinguishing  between  equipping  and 
building,  which  I  now  understand  to  be  the  meaning  he  attributes 
to  the  words  with  respect  to  which  this  complaint  is  made ;  and 
it  is  a  meaning  which  1  thinlc  they  may  fairly  bear,  and  would 
necessarily  bear  if  the  clauses  were  inverted,  as  was  suggested 
by  me  in  the  course  of  the  argument,  and  as  I  understood  was 
assented  to  by  the  learned  Attorney  General. 

Again,  the  Lord  Chief  Baron  having  stated  that  a  man  may 
sell  an  armed  ship  to  a  belligerent  if  he  has  it  ready,  which  is  I 
think  correct,  proceeds,  as  I  understand,  to  draw  from  that  a 
conclusion  that  he  may  make  one  to  order ;  and  possibly  he  may 
build  a  ship,  but  he  may  not  equip  it  in  order  that  it  may  be 
employed  for  war.  Now  if  the  Lord  Chief  Baron  is  to  be  under- 
stood as  saying  that  a  man  may  make  to  order  the  same  kind  of 
vessel  as  he  may  sell  when  he  has  it  ready,  that  is  to  say,  a  vessel 
equipped  and  armed,  then  such  a  direction  in  my  opinion  would 
be  erroneous ;  and  I  cannot  help  thinking  that  a  jury  would 
understand  the  Lord  Chief  Baron  to  mean  that. 

Again,  the  Lord  Chief  Baron  said  that  he  would  not  leave  to 
the  jury  the  question  of  what  service  the  vessel  was  intended  for. 
This  I  think  should  h&ve  been  put.  It  may  be  that  the  Lord 
Chief  Baron  thought,  not  that  it  did  not  arise  or  become  material 
in  any  event,  but  that  it  might  be  assumed  in  favour  of  the 
Crown  as  the  facts  were  in  evidence,  for  he  proceeded  to  say  that 
the  question  was  whether  the  vessel  was  built  or  in  the  course  of 
building.  If  the  jury  thought,  as  the  Lord  Chief  Baron  seems  to 
have  thought,  that  the  ship  was  not  completely  built,  and  there- 
fore no  equipment  or  fitting  out  could  have  been  even  commenced, 
the  question  of  intent  would  not  arise.  But  that  was  a  question 
for  the  jury;  and  it  was  only  in  the  event  of  their  finding  that 
question  in  one  way,  that  the  question  of  the  service  for  which 
the  vessel  was  intended  became  immaterial. 

Further,  it  is  complained  that  the  Lord  Chief  Baron  directed 
the  jury  that  equipping,  fitting  out,  and  furnishing  all  meant  the 
same  as  arming.  This  we  now  understand  him  to  say  he  did  not 
do,  but  only  expressed  his  opinion  that  they  did. 

834L  N  N 
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JuDonENT.  ii  ig  clear,  however,  that  the  learned  Lord  Chief  Baron  did  not 
direct  the  attention  of  the  jury  to  the  point  whether  there  was  an 
equipment  (completed  or  attempted)  of  a  character  doubtful 
in  itself,  but  still  capable  of  being  used  for  war,  which  was  to 
their  satisfaction  established  to  be  an  equipment  for  war  by  the 
evidence  of  the  intent  of  the  parties.  And  this,  I  think,  should 
have  been  left. 

I  adopt  the  proposition  stated  by  the  counsel  for  the  Crown, 
that  a  summing  up  which,  fairly  considered,  has  on  the  whole  a 
tendency  to  mislead  a  jury  upon  a  question  of  law,  on  which  they 
ought  to  be  guided  by  the  opinion  of  the  Judge  and  not  to  form 
their  own  opinion,  is  open  to  the  objection  of  misdirection* 

As  was  remarked  by  the  Attorney  General  in  his  able  argu- 
ment, the  learned  Lord  Chief  Baron  was  obliged  to  deal  on  the 
trial  with  a  difficult  subject,  and,  as  was  said  by  the  Attorney 
G^eneral,  it  is  not  wonderful  if  in  some  things  his  Lordship  may 
have  omitted  to  have  made  observations  which  he  would  have 
made,  or  may  have  made  observations  which  he  would  not  have 
made,  had  it  been  otherwise.  Yet,  I  am  not  prepared  to  say  that 
I  find  in  the  summing-up  of  the  Lord  Chief  Baron,  delivered  as 
it  was  under  these  circumstances  of  diflRculty,  any  statement  of 
law  which  is  in  my  judgment  absolutely  erroneous.  But  it  does 
seem  to  me  that  the  explanation  given  of  an  extremely  difficult 
and  obscure  Act  of  Parliament  was  not  so  full  or  so  clear  as  a 
jury  ought  to  have  had  in  a  case  of  so  great  importance,  and  cer- 
tainly not  so  full  as  the  jury  will  have  if  a  new  trial  is  granted, 
now  that  the  whole  subject  has  been  so  amply  and  so  ably  discussed. 
I  think  also  that  there  are  expressions  in  the  summing-up  which  a 
jury  would  probably  have  misunderstood;  so  that,  on  the  whole,  I 
think  we  ought  to  grant  a  new  trial  on  the  ground  of  misdirection, 
including,  as  I  do  in  that  term,  inadequate  direction^  and  expres- 
sions calculated  to  mislead  the  jury. 

Taking  this  view,  I  need  not  revert  to  the  question  whether  the 
verdict  was  against  evidence;  or  whether,  supposing  it  to  be  so, 
the  present  case  ought  to  be  assimilated  to  a  penal  action,  in  which 
case  the  rule  is  that  a  new  trial  is  never  granted  solely  on  the 
ground  that  the  verdict  is  against  the  evidence.  I  expressly 
refrain  from  offering  any  opinion  whether  the  verdict  found  by 
the  jury  in  this  case  was  or  was  not  in  my  judgment  the  right 
one.  But  I  say  that  it  was  an  unsatisfactory  verdict,  because  it 
may  have  proceeded  upon  a  misapprehension  of  the  law  and  of  the 
questions  to  be  decided. 

It  is  a  satisfaction  to  me  to  find  that  my  Brother  Pigott  has 
arrived,  in  the  result,  at  the  same  conclusion  with  myself,  although 
his  reasons  for  doing  so  may  not  be  entirely  the  same  as  my  own. 
It  is  also  a  satisfaction  to  me  to  know  that  although  I  differ  from 
the  Lord  Chief  Baron  and  my  Brother  Bramwell  in  the  result, 
there  are  many  broad  points  of  agreement  between  us.  I  agree 
with  them  in  thinking  that  what  this  Statute  forbids  is  an  equip- 
ment for  war.  I  agree  with  them  in  thinking  that  the  mwn 
object  of  the  Statute  was  to  prevent  our  ports  being  made  stations 
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of  hostilities.     Our  diiFerence  appears  to  be  this,  that  they  think     Judovevt. 

the  eqaipment  must  be  intended  to  be  completed  so  that  the        

vessel  when  it  leaves  our  port  shall  be  in  a  condition  at  once  to 
commit  hostilities;  whilst  it  seems  to  me  that  in  the  fair  and 
reasonable  meaning  of  the  words  used^  another  case  is  included, 
viz.,  where  the  equipment  not  being  complete  to  that  extent  is 
yet  capable  of  being  used  for  war,  and  the  intent  is  clear  that  it 
is  to  be  used  for  war.  I  say  that  the  fair  and  reasonable  meaning 
of  the  words  includes  that  case,  and  that  we  should  judicially 
construe  the  Act  to  include  it. 

It  may  be  said  that  the  manner  in  which  I  have  considered  this 
case,  by  a  minute  scrutiny  of  the  words  of  the  Act,  is  a  mere 
lawyer's  method  of  viewing  the  matter — that  in  a  case  of  this  kind 
it  is  our  duty  to  take  a  broader  view — to  take  into  our  consideration 
the  principles  of  international  law,  the  duties  of  nation  to  nation, 
and  even  the  opinions  of  great  statesmen  on  those  duties.  I,  for 
my  part,  have  no  ambition  to  decide  cases  in  this  Court  in  any 
other  capacity  than  that  of  a  lawyer.  In  days  long  past  judges, 
I  think,  often  invaded  what  we  now  consider  the  sole  province  of 
the  Legislature.  They  interpreted  statutes  to  include  cases  which 
they  assumed  to  think  ought  to  have  been  included;  thus  not 
merely  constituting  themselves  legislators,  but  generally  also 
legislators  ex  post  facto.  That  I  think  will  never  be  done  again. 
As  long  as  Acts  of  Parliament  are  drawn  as  they  are  now,  the 
office  of  construing  them  will  be  no  sinecure,  though  we  have  but 
to  interpret  the  law,  and  not  to  make  it.  If  it  is  for  the  interest 
of  the  nation  that  the  law  should  be  other  than  we  interpret  it, — 
if  our  construction  of  this  Act  of  Parliament  may  endanger  the 
peace  of  the  nation, — then  I  say  that  it  may  be  the  duty  of  Parlia- 
ment to  enact  a  new  law ;  but  it  is  not  our  duty  to  look  elsewhere 
than  at  the  present  statute  for  an  interpretation  of  it. 

Mr.  baron  PIGOTT. 

The  rule  for  a  new  trial  in  this  case  has  been  drawn  up  on 
seven  different  grounds.  VA'e  have,  however,  to  consider  them  as 
practically  reduced  to  two,  and  accordingly  the  arguments  were 
directed  to  impeach  the  general  verdict  which  was  found  for  the 
claimants  of  the  ship,  the  ^'  Alexandra,''  first,  upon  the  ground 
that  the  Lord  Chief  Baron  had  misdirected,  or  had  insuflSciently 
directed  the  jury  in  point  of  law,  and,  secondly,  that  the  verdict 
was  against  the  weight  of  evidence. 

The  material  facts  disclosed  in  evidence  on  the  trial  were,  that 
the  vessel,  the  "  Alexandra,"  was  buUt  by  Messrs.  Miller,  who 
stated  that  she  was  for  Messrs.  Eraser,  Trenholm,  and  Co.,  agents 
of  the  Southern  Confederacy  ;  that  she  was  launched  in  March, 
and  at  the  time  of  the  seizure^  on  the  5th  of  April,  the  defendants' 
workmen  were  variously  engaged  in  fitting  her  with  stanchions 
for  hammock  nettings ;  that  her  three  masts  were  up,  and  had 
lightning  conductors  on  them ;  that  she  was  provided  with  a 
cooking  apparatus  sufficient  for  150  or  200  people;  that  her  build 
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JunoMBNT.  ^as  apparently  for  a  gun-boat  with  low  bulwarks^  over  which 
pivot  guns  coutd  play ;  and  her  hatches  were  too  small  for  mer- 
chandise ;  in  fact,  that  she  was  not  qualified  for  mercantile  pur- 
poses. No  evidence  was  called  for  the  defence.  The  contention 
upon  the  trials  as  upon  the  argument  before  us^  was  that  upon 
the  true  construction  of  the  7th  section  of  the  statute,  the  Foreign 
Enlistment  Acl«  the  evidence  disclosed  no  illegal  act  done  or 
attempted  in  reference  to  this  vessel  which  worked  its  forfeiture. 

The  Lord  Chief  Baron's  direction  to  the  jury  is  before  us  at 
full  length,  and  I  proceed  to  consider  the  objection  to  its  suf- 
ficiency, and  the  arguments  which  were  addressed  to  the  Court 
thereupon.  It  is  clear  that  the  construction  of  a  statute  is  for 
the  Judge,  and  there  are  no  doubt  many  statutes  which  are  so 
unambiguous  in  their  language  that  it  is  quite  sufficient  to 
read  the  words  to  the  jury  without  explanation  or  comment. 
A  judge  has  a  right  to  assume  that  the  jury  whom  he  is  directing 
are  persons  of  ordinary  intelligence,  and  in  his  direction  to  them 
to  treat  them  as  such.  But  there  are  a  variety  of  statutes  of 
quite  a  different  character,  and  which  persons  of  intelligence,  not 
accustomed  to  the  consideration  of  the  artificial  language  in  which 
Acts  of  Parliament  are  frequently  framed,  require  to  have  fully 
and  carefully  explained.  In  such  cases  the  duty  lies  upon  the 
Judge  to  give  the  necessary  explanation,  and  to  evolve  the  ques- 
tion of  fact  which  the  jury  are  to  decide.  The  statute  in  question 
is,  in  my  opinion,  clearly  one  of  this  class,  and  we  have  to  see 
whether,  upon  the  whole,  the  jury  were  sufficiently  directed  on 
the  true  meaning  of  the  7th  section  of  the  Enlistment  Act,  so 
that  they  would  clearly  understand  the  issues  of  fact  which  they 
had  to  try.  In  order  to  determine  this  it  is  necessary  to  ascertain 
the  construction  which  the  7th  section  ought  to  bear,  and  I  pro- 
pose to  examine  the  arguments  which  were  addressed  to  the  Court 
to  guide  us  in  our  decision. 

As  to  one  class  of  these  arguments,  I  felt  great  doubt  whether 
they  could  be  legitimately  addressed  to  us  for  the  purpose  of 
expounding  a  municipal  statute ;  and  certainly  I  do  not  consider 
myself  at  liberty  to  look  upon  them  in  any  other  light,  except  as 
matters  of  history  as  to  the  state  of  our  law  at  the  date  of  this 
statute.  1  allude  to  the  debates  in  Parliament,  the  correspon- 
dence of  English  and  American  Ministers  of  State,  Mr.  Hamilton's 
Rules  of  1793,  and  the  writings  of  modern  historians. 

But  a  second  class  of  argument  was  founded  on  the  state  of  in- 
ternational obligations  as  between  neutral  and  belligerent  nations, 
and  which  it  was  argued  the  Legislature,  by  the  7th  section, 
intended  to  enforce  upon  the  subjects  of  the  Crown. 

This  argument  necessarily  embraced  a  very  wide  field,  and  no 
doubt  those  obligations  are  the  foundation  of  this  legislation,  but, 
in  my  opinion,  they  are  pushed  too  far,  if  urged  as  the  necessary 
limit  of  a  municipal  enactment.  A  belligerent  would  have  no 
right  to  complain  of  a  neutral  slate  so  long  as  it  is  not  afiected 
by  hostile  acts,  or  until  aid  be  in  some  way  actually  afforded  to  its 
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adversary;  but  the  neutral  state  as  between   itselT  and  its  own    Judohbkt. 

subjects  may  find  it  expedient  so  to  legislate  that  between  the        

attempt  to  commit  acts  of  hostility  and  the  completion  of  them 
by  their  subjects,  an  opportunity  would  be  afforded  to  arrest  such 
completion ;  and  where  the  object  is  a  prevention  of  mischief^  on 
which  the  peace  of  the  country  is  supposed  to  depend^  I  should 
expect  <i /7rt<>n  that  such  would  be  the  course  adopted.  Be  this 
as  it  may,  the  consideration  of  the  subject  can  for  the  present 
purpose  be  serviceable  at  the  utmost  where  the  language  employed 
in  legislation  is  in  itself  really  ambiguous,  and  I  think  that  it 
cannot  be  carried  to  the  extent  of  creating  an  ambiguity  which 
does  not  otherwise  appear.  It  is  not  necessary  for  me  to  deter- 
mine whether  this  branch  of  argument  is  otherwise  well  founded 
by  a  comparison  of  international  obligations  with  the  actual  pro- 
visions of  the  Act,  for  it  is  admitted  that,  to  some  extent,  the 
latter  go  beyond  them. 

A  third  head  of  argument  was  founded  by  both  sides  on  the 
language  and  provisions  of  the  American  statute.  Doubtless  it 
had  the  same  general  object,  is  framed  in  pari  materia,  and  was 
the  forerunner  of  our  statute.  In  these  circumstances  I  see  no 
objection  to  making  a  comparison  of  the  language  of  the  two,  and 
seeing  whether  by  their  marked  agreement  or  variance  any 
doubtful  meaning  of  the  English  legislature  can  be  more  certainly 
ascertained.  And  in  the  same  way  liie  authorities  of  the  American 
courts  may  serve  to  guide,  though  not  to  govern,  our  judgments. 
Now  with  reference  to  the  corresponding  section  of  the  American 
Act,  as  compared  with  the  7th  section  of  the  English  Statute,  it 
is  impossible,  on  the  most  cursory  glance,  not  to  perceive  that, 
although  the  former  was  (judging  by  the  similarity  of  language) 
taken  as  the  model  of  the  latter,  yet  that  our  legislature  has  made 
very  material  variations  from  it.  Of  these  the  very  prominent 
ones  are  the  use  in  the  English  Statute  of  the  disjunctive  for  the 
conjunctive,  the  extending  of  the  prohibition  to  equipping  trans- 
ports or  store  ships,  the  addition  of  the  words  ^^  or  in  order ,^'  to 
*^  with  intent,"  and  the  omission  in  the  forfeiture  clause  of  the 
materials  for  building  the  ship, — alterations  which  can  only  have 
been  made  with  some  object  at  least. 

As  regards  the  American  authorities,  the  case  of  the  United 
States  V.  Quincy,  in  6th  Peters'  Reports,  is  most  relied  on  by  the 
Crown.  The  decision  must  be  admitted  to  be  open  to  some 
criticism.  There  was  in  that  case  certainly  evidence  of  hostile 
preparations,  and  neither  of  the  questions  answered  by  the  Court 
is  exactly  in  point  But  it  does  nevertheless  appear  from  several 
parts  of  the  judgment  that  the  Court  would,  if  necessary,  have 
gone  the  length  of  holding,  as,  indeed,  they  say  in  terms,  "  that 
*'  the  offence  consists  principally  in  the  intention  with  which  the 
**  preparations  were  made;''  and  again,  '^It  is  tiie  material  point 
"  on  which  the  legality  or  criminality  of  the  act  must  turn,  and 
'^  decides  whether  the  adventure  is  of  a  commercial  or  warlike 
*^  character/'  From  this  and  other  passages  in  the  judgment  I 
infer  that  they  were  disposed  to  disregard  altogether  the  nature 
of  the  preparations. 


see 


however,  to  ibe  head  of  ai^ument  addressed  to 

j^voHBsr.         {  Pff.J'Se*  and  on  which,  in  my  opinion,  the  judgment  of 

— .        us  by  ^^^^^  i^  mainly  based,  viz.,  on  an  examination  of  the 

tiie  ^^"^^^  i0  object,  preamble,  and  enacting  language  ;  and  1 


^^*"  ibat,  were  it  not  for  the  great  difference  of  opinion  which 

^^ms  to  ejdst,  I  should  not  have  thought  it  so  difficult  to  constme 

aslt  would  thence  appear  to  be.     It  is  a  municipal  Act,  and  is  to 

be  construed  according  to  the  ordinary  import  of  the  language 

employed^    This  was  the  rule  of  construction  stated  by  Baron 

Parke  in  Lyde  v,  Barnard.     The  rule  of  construction  is  also 

clearly  stated  in  the  Sussex  Peerage  case,  by  Chief  Justice  Tindal ; 

thus,  "  If  the  words  are  in  themselves  precise  and  unambiguous, 

<<  then  no  more  can  be  necessary  than  to  expound  those  words  in 

<^  their  natural  and  ordinary  sense;  the  words   themselves  do  in 

^*  such  case  best  declare  the  intention  of  the  lawgiver."     And  I 

confess  I  approve,  as  applicable  to  this  statute  (as  to  the  character 

of  which  I  agree  with  the  remarks  made  by  my  Brother  Channell, 

though  I  say  it  now  with  deference  after  the  Lord  Chief  Baron's 

observations)  of  Lord  Coke's  rule  in  Honham's  case  where  he 

says,  **The  good  expositor  makes  every  sentence  have  its  operation 

"  to  suppress  all  the  mischiefs ;  he  gives  effect  to  every  word  in 

"  the  statute ;  he  does  not  construe  it  so  that  anything  should  be 

"  vain   and   superfluous   nor  makes   exposition  against  express 

''  words." 

Bearing  in  mind  these  rules  of  exposition,  I  find  that  the 
Foreign  Enlistment  Act  plainly  recites  the  mischief,  and  the  cause 
of  it  which  it  is  designed  to  prevent,  viz.,  "  The  fitting  out  and 
"  equipping  and  arming  of  vessels  by  Her  Majesty's  subjects 
"  without  Her  Majesty's  licence,  for  warlike  operations,  which 
**  may  be  prejudicial  to  and  tend  to  endanger  the  peace  and  wel- 
"  fare  of  this  kingdom."  This  language  is  tolerably  plain,  and  I 
pass  on  to  consider  the  enacting  clause,  where  the  mode  of  pre- 
vention is  stated. 

The  language  of  it  is  varied,  and  as  I  think  in  some  respects 
studiously  varied  from  that  of  the  preamble.  There  is  introduced 
into  it  the  additional  word  "  furnish  ;"  the  copulative  ^  and  "  is 
changed  into  the  disjunctive  **or,"  to  connect  the  four  much 
debated  words,  instead  of  the  expression  "  fitting  and  equipping 
"  and  arming  of  vessels  for  warlike  operations/*  which  is  the 
language  of  the  preamble,  the  expression  is  "  equipping,  fornish- 
«  ing,  fitting  out,  or  arming,  of  any  ship  or  vessel  with  intent 
«  or  in  order  that  such  ship  or  vessel  shall  be  employed 
"  in  the  service  of  any  foreign  prince,  &c.,  as  a  transport 
"  or  store  ship,  or  with  intent  to  cruise  or  commit  hostilities,"* 
&c.  It  is  agreed  on  all  hands  that  the  latter  words, ''  with  intent,** 
may  be  taken  as  omitted  here.  The  clause  is  also  directed  not 
only  against  the  principal  offences  stated  in  the  preamble,  but  also 
against  any  attempt  to  commit  them,  and  also  against  the 
knowingly  aiding,  assisting,  or  being  concerned  in  them;  offences 
expressly,  of  course,  mentioned  for  the  purpose  of  the  forfeiture. 
The  enacting  clause,  therefore,  is  more  extensive  than  the  pre- 
amble, but  I  take  it  to  be  a  clearrule  of  construction^,  that  where 
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that  is  the  case  effect  must  nevertheless  be  given  to  the  larger    Jvdomkmt. 
words  of  the  clause. 

It  virould  be  unnecessarily  lengthening  my  judgment  if  I  at- 
tempted to  review  all  the  arguments  on  this  part  of  the  case.     I 
shall,  therefore,  confine  myself  to  noticing  some  of  them,  in  the 
course  of  stating  my  own  views.     And  first,  I  do  not  think  that 
the  legislature  have  used  any  apt  words  to  prohibit  the  building  a 
hull  of  a  vessel  as    contradistinguished  from    equipping   it  for 
sea,  and  for  other  purposes.     It  seems  to  me  that  if  such  had 
been  the  intention,  it  would  have  been  done  plainly  by  the  use  of 
the  word  "  build  *'  before  the  expressions  *^  equip,"  &c.,  and  that 
it  is  impossible  for  a  Court  to  guess  that  such  might  have  been 
the  meaning,  as  was  argued  by  the  Attorney  General,  from  the  use 
of  so  doubtful  an  expression  as  that  of  "  fit  out,"  rendered  more 
doubtful  for  such  a  purpose  by  its  collocation,  in  the  sentence, 
not  standing  even  in  the  position  which  it  occupies  in  the  Ame- 
rican statute,  namely,  first,  but  placed  among  expressions  plainly 
signifying  acts  done  on  a  vessel   in  existence.     And  when  refer- 
ence is  made  to  the  forfeiture  clause,  it  is  to  be  observed  that 
neither  the  *^  hull  *'  nor  the  "  building  materials  "  are  enumerated 
there ;  but,  as  before  observed,  the  latter  words  which  were  to  be 
found  in  the  American  Act  appear  to  be  studiously  omitted,  and 
no  equivalent  ones  are  substituted.     The  subject  was  one  too 
prominent  to  have  escaped  the  observation  of  the  framers  of  the 
statute,  and  I  am  led  therefore  to  infer  that  the  legislature  had 
reasons  for  not  interfering  with  the  shipbuilding  trade,  as  such, 
in  contradistinction  to  the  business  of  equipping  ships.     It  may 
have  been  because  of  its  extent  and  importance,  or  the  legisla- 
ture may  have  hoped  to  prevent  the  mischief  aimed  at  by  les'fe 
objectionable  means,  or  (and  I  think  that  most  probable)  it  may 
have  considered  that  ample  time  would  be  afforded  between  the 
completion  of  the  hull  and  the  equipments  necessary  to  enable  it 
to  leave  the  port,  during  which  its  destination  being  ascertained, 
if  illegal,  a  seizure  could  be  effected.     Whether  I  am  right  in 
these  suggestions  or  not,  I  find  no  distinct  prohibition  against 
the  building  of  a  hull  or  vessel,  and  I  feel  bound,  therefore, 
to   say,   that    by   building    merely,   no    forfeiture  is   incurred. 
But  I  am  of  opinion  that  any  act  of  equipping,  furnishing,  or 
fitting  out  done  to  the  hull  or  vessel,  of  whatever  nature  or 
character  that  act  may  be,  if  done  with  the  prohibited  intent,  is 
expressly  within  the  plain  language,  and  also  within  the  evident 
spirit  of  the  statute.     The  intent  1  take  to  mean  an  intent  of  the 
principal  (who  has  control  of  the  ship)  having  directly  for  its 
object  the  employment  of  the  vessel  by  a  foreign  state,  and  in  the 
equipper  a  like   intent,   and  with   such   intent   a   contributory 
equipment  of  some  kind  necessary  to  such  employment,  and  it 
is  evident  that  the  intents  need  not  be  derived  solely  from  the 
nature  of  the  equipments,  but  may  be  proved  aliunde.     It  may 
not  be  easy  to  define  in  all  cases  the  exact  point  at  which  the 
building  of  the  hull  ends  and  the  act  of  equipping  or  fitting  out 
begins,  but  that  in  each  case  would  be  for  a  jury  to  decide. 
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juDOMBiTT.  I  will  now  State  some  reasons  for  the  construction  at  which  I 
have  arrived.  I  feel  bound  where  the  legislature  has  used  dif- 
ferent expressions  having  different  meanings^  and  has  coupled 
them  with  the  disjunctive  ^^  or/*  not  to  treat  them  as  if  they  were 
coupled  with  the  copulative  ^^  and/'  or  as  merely  redundant 
expressions,  unless  I  am  compelled  by  the  context  to  do  so^ 
but  to  give  effect  to  each  of  them  so  far  as  they  will  admit  of  it, 
unless  I  thereby  find  that  manifest  injustice  or  absurdity  will 
result.  I  do  not  find  tiiat  in  the  present  case,  and  I  therefore  do 
suppose  that  the  legislature  attached  different  meanings  to  the 
several  expressions.  I  further  think  it  impossible  to  believe  that 
the  word  ^^ and"  in  the  American  statute  should  have  been  so 
pointedly  changed  to  *^or"  by  our  legislature  without  some 
object. 

It  was  argued  that  the  four  expressions  are  to  be  construed  as 
ejusdem  generis;  the  word  ^^arm"  being  the  distinctive  feature. 
But,  in  my  judgment,  the  use  of  so  many  as  four  different  words 
can  hardly  have  been  meant  to  express  precisely  the  same  thing ; 
and  it  is  obvious  that  the  words  *'  equip,  furnish,"  and  "  fit  out," 
are  used  in  the  section,  for  some  purposes  at  least,  to  signify 
something  different  from  the  w  ord  ''  arm,"  For  instance,  as  applic- 
able to  a  transport  or  storeship,  they  are  so  used.  I'hen  these 
words  being  Uiere  used,  as  they  must  be,  to  signify  peaceful 
equipments,  it  would  seem  a  very  forced  construction  to  say  that 
they  exclude  the  same  meaning  when  applied  to  a  ship  intended 
to  commit  hostilitiefe-,  although  that  ship  equally  requires  peaceful 
equipments  with  a  transport  or  storeship. 

But  it  was  urged,  and  more  particularly  by  Mr.  Mellish,  that 
the  several  expressions  may  have  a  several  effect  given  to  them, 
only  that  their  meaning  should  be  restricted  to  equipments  of  a 
distinctive  character,  according  to  the  nature  of  the  ship ;  and 
therefore  that  a  ship  intended  for  war  must  have  warlike  equip- 
ments. 

I  think  that  this  construction  would  in  effect  be  introducing  into 
the  statute  words  that  are  not  to  be  found  there,  which  is  quite 
as  objectionable  as  striking  out  words  which  are  there,  or  it  would 
be  changing  the  collocation  of  the  language  for  the  purpose  of 
forcing  its  meaning ;  for  it  is  not  said  in  the  statute  that  those 
equipments  alone  are  unlawful  which  shall  make  the  ship  fit  in 
all  respects  for  its  purpose,  whether  as  a  storeship  or  to  commit 
hostilities;  but  those  equipments  are  unlawful  which  are  supplied 
with  intent  that  the  ship  shall  be  employed  in  the  service  of  a 
foreign  state,  and  then  the  several  services  in  which  it  shall  not 
be  so  employed  are  enumerated,  the  service  of  committing  hos- 
tilities being  only  one  of  them. 

Again  it  is  admitted  by  the  claimants'  counsel  that  a  complete 
equipment  is  not  necessary  to  the  violation  of  the  statute,  but  that 
a  partial  one  is  sufficient,  if  of  the  distinctive  kind ;  and  furtiier, 
that  as  regards  a  war  ship  any  warlike  equipment,  even  short  of 
arming,  is  forbidden.  The  consequence  would  be  that  you  may 
not  put  one  guu  carriage  or  gun  on  board  without  a  violation  of 
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the  statute^  and  yet  by  such  partial  warlike  equipment  the  ship     Jddomsxtt. 

would  be  no  more  in  a  position  to  commit  hostilities  than  she     . 

would  if  she  was  only  peacefully  equipped.     But  it  seems  to  me 

that  a  strange  result  would  be  produced  if  we  were  to  hold  that 

the  statute  intended  to  prohibit  only  warlike  equipments  in  a  ship  of 

war,  founded  on  the  words  ^^  equip  with  intent  to  commit  hostilities/' 

which  was  Sir  Hugh  Cairns'  argument ;  for  that  reasoning  would 

drive  us  to  say  that  only  such  warlike  equipments  are  forbidden  as 

would  enable  the  ship  to  commit  hostilities,as  was  argued  in  Quincy's 

case.     The  consequence  would  be  that  this  ycssel  might  have  its 

pivot  guns  on  board,  and  yet  no  offence  be  committed  against  the 

statute,  because  without  the  cannon  balls  and  powder  her  equi[)- 

ment  would  still  be  useless  for  actually  committing  hostilities ;  so 

that  if  the  intention  really  were  to  go  out  of  port  equipped  with  a 

full  armament,  but  not  to  receive  her  ammunition  on  board  until 

she  was  out  of  the  English  waters,  the  7th  section  would  still  not 

be  violated. 

Again,  with  reference  to  thenecessity  of  distinctive  equipments, 
I  have  not  heard  that  there  are  any  such  applicable  to  a  store- 
ship,  except  the  ordinary  peaceful  ones  which  a  merchant  ship 
requires.  And  if  the  argument  of  distinctive  equipments  will  not 
hold  as  to  all  the  several  ships  pointed  out  by  the  statute,  1  do 
not  think  that  I  have  a  right  to  apply  it  arbitrarily  to  one  class, 
viz.,  to  ships  equipped  with  intent  to  commit  hostilities. 

As  regards  the  meaning  of  the  several  expressions,  and  the 
necessity  for  the  use  of  them  in  the  statute,  it  may  be  that  the 
word  ^^  equip  "  in  its  largest  sense  would  alone  have  suflBced ;  but 
probably  an  interpretation  clause  would  have  been  requisite,  as  it 
certainly  means  different  things  when  applied  to  different  subject 
matters.  In  Falconer's  Marine  Dictionary  it  is  defined  as  ^^  a  term 
^*  frequently  applied  to  the  business  of  fitting  a  ship  for  sea  or 
'^  arming  her  for  war,''  and  I  think,  therefore,  the  other  expressions 
may  be  regarded  as  in  the  nature  of  words  of  interpretation  of 
the  possibly  ambiguous  expression  '^  equip,"  and  meaning  the 
same  as  if  the  words  had  been  a  prohibition  of  equipment, 
including  ships'  furniture  of  all  kinds,  and  arms.  But  because 
the  word  ^'  arm/'  is  added  to  the  others  in  order  fully  to  express  a 
complete  description  of  the  equipments  peaceful  and  warlike  of  a 
war  vessel,  I  feel  it  impossible  to  say  that  I  ought  so  to  construe 
the  section  as  to  deprive  the  other  expressions,  to  which  it  is 
superadded,  of  their  ordinary  meaning,  i  do  not  therefore  in  the 
result  find  any  reason  for  this  distinctive  construction.  In  my 
view  the  prohibited  intent  is  the  main  ingredient,  and  any  act 
of  equipping  done  in  furtherance  of  that  intent,  will  constitute 
the  whole  offence  ;  for  assuming  the  same  intent  to  be  present  in 
two  persons,  I  do  not  see  the  difference  between  the  agent  who 
did  put  on  board  this  ship  the  cooking  apparatus  sufiicient  for  150 
or  200  men  and  fitted  the  stanchions,  and  the  man  who  might 
have  put  on  board  a  pivot  gun  to  have  played  over  the  low  bul- 
warks when  ammunition  should  be  supplied  by  some  one  after- 
wards.    Both  would  be  acting  with  a  common  object,  and  the  _^ 
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JuuGMSNT.    part  contributed*  by  each  would  equally  conduce  to  the  fulfilment 
of  it 

Before  I  could  come  to  the  conclusion  contended  for  by  the 
claimants  in  the  absence  of  plainer  words  to  that  eiFect,  I  must 
believe  that  the  legislature,  when  enacting  a  forfeiture  and  power 
to  arrest  a  vessel,  meant  to  deprive  itself  of  all  reasonable  oppor- 
tunity for  exercising  that  power,  and  that  too  when  the  avowed 
object  is  to  prevent  the  vessel  leaving  the  English  port,  and  not 
merely  to  punish  offenders  by  indictment  afterwards.  Upon  this 
restricted  construction  it  is  practically  plain  that  the  statute  would 
be  set  at  defiance  in  one  of  two  ways,  either  as  was  done  by  the 
**  Alabama,"  whose  armaments  went  out  in  another  ship,  or  by 
completing  the  peaceful  equipments  first,  and  then  putting  on 
board  the  guns  as  the  last  act  in  port,  probably  occupying  a  few 
hours  at  most,  and  giving  no  opportunity  of  seizure  and  preven- 
tion. In  fine,  I  see  no  more  reason  for  saying  that  the  ship  must^ 
in  order  to  violate  the  statute,  be  £0  equipped  in  our  ports  with 
arms  as  to  be  ready  to  commit  hostilities  on  leaving  them,  than 
for  saying  that  she  must  be  sufficiently  manned  also,  without 
which  she  would  certainly  not  be  in  such  a  condition.  I  cannot 
so  restrict  the  statute  by  construction  without  feeling  that  I  should 
virtually  repeal  it 

In  arriving  at  my  construction  I  do  not  feel  pressed  by  Sir 
Hugh  Cairns'  argument  of  inconsistency  in  drawing  so  sharp  a 
line  between  the  building  and  the  equipping,  for  the  same  might 
be  said  of  the  distinction  which  does  exist  between  selling  an 
armed  vessel  to  a  belligerent  and  ^arming  one  with  the  requisite 
intent  under  an  order  of  the  same  purchaser;  the  line  is  equally 
sharp,  and  the  only  difference  is  in  the  place  where  it  is  to  be 
drawn.  Indeed,  this  argument  is  rather  to  be  addressed  to  the 
lawgiver  than  to  the  expounder,  if  there  be  inconsistency  in  the 
legislation.  Admitting,  as  I  do,  that  there  is  inconsistency  in 
the  state  of  this  law  as  to  what  is  lawful  and  what  is  not,  I  believe 
nevertheless  that  the  lesser  amount  of  inconsistency  is  incurred  by 
adhering  to  the  ordinary  meaning  of  the  language  employed  as  I 
have  above  construed  it. 

Upon  this  view  of  the  statute,  in  my  opinion,  the  proper  direc- 
tion to  the  jury  would  have  been  that  they  should  first  look  to 
see  whether  the  equippers  had  had  the  intention  which  I  have 
above  mentioned,  together  also  with  the  intent  of  the  principal 
as  explained  by  my  Brother  Channell;  and,  secondly,  whether 
with  such  intent  they  had  done  any  act  towards  equipping,  fur- 
nishing, or  fitting  out  the  ship,  beyond  the  mere  work  of  building 
the  hull  of  the  vessel,  or  had  attempted  or  endeavoured  so  to  do; 
and  I  agree  with  the  definition  of  the  attempt  which  my  brethren 
have  riven.  But  looking  at  the  whole  of  the  direction  of  the 
Lord  Chief  Baron  (which  I  need  not  criticise  at  length  after  my 
Brother  Channell's  judgment),  although  his  Lordship  does  appear 
to  have  left  the  question  of  equipping,  furnishing,  or  fitting  out 
to  the  jury  in  the  alternative,  yet  I  think  there  are  other  passages 
of  the  summing  up  which  are  inconsistent^  and  which  wotild  have 
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a  tendency  to  mislead  thenu  I  need  not  recapitulate  them,  as  Judgmbnt. 
jny  Brother  Channell  has  done  so  at  fiill  length,  and  I  therefore 
conclude  by  saying  that  I  think  that  the  jury  should  have  been 
distinctly  told  that  the  intent  as  before  defined  being  established 
to  their  satisfaction,  any  act  of  equipping  in  furtherance  of  such 
intention  would  be  unlawful  within  the  meaning  of  the  statute. 

I  am  also  further  of  opinion  that,  even  if  my  construction  of 
the  statute  be  incorrect,  and  if  it  ought  to  be  construed  as  Mr. 
Mellish  contended,  that  is,  as  prohibiting  only  equipments  of  a 
distinctive  character,  yet  that  upon  the  evidence  above  stated 
there  was  sufficient  upon  which  to  direct  the  jury  thai  the  claimants 
had  supplied  distinctive  equipments  within  that  meaning  of 
the  Act.  The  evidence  to  which  I  allude  is  the  proof  of  the 
fitting  stanchions  for  hammock  racks  and  the  cooking  apparatus 
for  a  crew  of  150  or  200  people  to  a  war  vessel.  1  do  not  find 
that  such  direction  was  given,  and  I  am  therefore  of  opinion  that, 
upon  the  ground  of  an  insufficient  direction,  there  ought  to  be  a 
new  trial. 

On  the  other  ground,  that  the  verdict  was  against  the  evidence, 
I  agree  with  my  Brother  Channell,  that  it  is  unnecessary  for  me 
to  decide  it,  as  I  think  that  the  rule  should  be  made  absolute  on 
the  ground  of  insufficient  direction. 

Mr,  Attorney  General. — My  Lord,  the  Court  being  equally 
divided  in  opinion,  if  it  is  your  Lordship's  desire  that  a  judgment 
should  be  given,  I  believe  it  is  necessary  that  some  arrangement 
should  be  made  for  that  purpose,  that  by  the  consent  of  one  of 
the  judges  who  has  delivered  an  opinion,  the  rule  should  be 
either  discharged  or  made  absolute,  otherwise  we  should  have  no 
judgment  at  all  which  could  be  taken  anywhere  else. 

Lord  Chief  Baron. — The  officer  of  the  Court, — the  Queen's 
Remembrancer, — says,  that  according  to  the  practice  you  would 
have  an  appeal  either  way ;  but  it  would,  perhaps,  be  better  if 
there  were  an  apparent  judgment  of  the  Court,  deciding  one  way 
or  the  other,  in  order  to  remove  every  possible  doubt 

Mr,  Baron  Pigott — Then  I  will  withdraw  my  judgment 

Mr,  Baron  Channell. — According  to  the  rules  which  the  Court 
made  on  the  opening  of  this  argument,  in  order  to  assimilate  tiiis 
case  to  an  ordinary  civil  action,  when  a  rule  for  a  new  trial  drops 
on  the  ground  that  the  Court  is  equally  divided^  there  is  a  right 
of  appeal. 

Lord  Chief  Baron, — My  Brother  Pigott  withdraws  his  judg- 
ment. 

Mr.  Baron  Pigott. — Yes. 

Lord  Chief  Baron. — Then  the  rule  will  be  discharged. 

Mr.  Attorney  General — That  is  quite  enough,  my  Lord. 


APPENDIX. 


Lktteb  from  Eabl  Russell  to  the  Lobds  of  the  Treasurt. 

My  Lords,  Foreign  Office,  January  31,  1862. 

Her  Majesty  being  fully  determined  to  observe  the  duties 
of  neutrality  during  the  existing  hostilities  between  the  United 
States  and  the  States  calling  themselves  "  the  Confederate  States 
"  of  America,"  and  being,  moreover,  resolved  to  prevent,  as  far  as 
possible,  the  use  of  Her  Majesty's  harbours,  ports,  and  coasts, 
and  the  waters  within  Her  Majesty's  territorial  jurisdiction,  in 
aid  of  the  warlike  purposes  of  either  belligerent,  has  commanded 
me  to  communicate  to  your  Lordships,  for  your  guidance,  the 
following  rules,  which  are  to  be  treated  and  enforced  as  Her 
Majesty's  Orders  and  Directions. 

Her  Majesty  is  pleased  further  to  command  that  these  rules 
shall  be  put  in  force  in  the  United  Kingdom  and  in  the  Channel 
Islands  on  and  after  Thursday,  the  6th  day  of  February  next, 
and  in  Her  Majesty's  territories  and  possessions  beyond  the  seas 
six  days  after  the  day  when  the  Governor  or  other  chief  autho- 
rity of  each  of  such  territories  or  possessions  respectively  shall 
have  notified  and  published  the  same,  stating  in  such  notification 
that  the  said  rules  are  to  be  obeyed  by  all  persons  within  the 
same  territories  and  possessions. 

I.  During  the  continuance  of  the  present  hostilities  between 
the  Government  of  the  United  States  of  North  America  and  the 
States  calling  themselves  "  the  Confederate  States  of  America," 
or  until  Her  Majesty  shall  otherwise  order,  no  ship  of  war  or 
privateer  belonging  to  either  of  the  belligerents  shall  be  per- 
mitted to  enter  or  remain  in  the  port  of  Nassau,  or  in  any  other 
port,  roadstead,  or  waters  of  the  Bahama  Islands,  except  by 
special  leave  of  the  Lieutenant-Governor  of  the  Bahama  Islands, 
or  in  case  of  stress  of  weather.  If  any  such  vessel  should  enter 
any  such  port,  roadstead,  or  waters,  by  special  leave  or  under 
stress  of  weather,  the  authorities  of  the  place  shall  require  her  to 
put  to  sea  as  soon  as  possible,  without  permitting  her  to  take  in 
any  supplies  beyond  what  may  be  necessary  for  her  immediate 
use. 

If,  at  the  time  when  this  order  is  first  notified  in  the  Bahama 
Islands,  there  shall  be  any  such  vessel  already  within  any  port, 
roadstead,  or  waters  of  those  Islands,  the  Lieutenant-Governor 
shall  give  notice  to  such  vessel  to  depart,  and  shall  require  her  to 
put  to  sea,  within  such  time  as  he  shaU,  under  the  circumstances, 
consider  proper  and  reasonable.  If  there  shall  then  be  ships  of 
war  or  privateers  belonging  to  both  the  said  belligerents  within 
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JuDomMt.  i^ras  apparently  for  a  gun-boat  with  low  bulwarks^  over  which 
pivot  guns  could  play ;  and  her  hatches  were  too  small  for  mer- 
chandise ;  in  fact,  that  she  was  not  qualified  for  mercantile  pur- 
poses. No  evidence  was  called  for  the  defence.  The  contention 
upon  the  trial,  as  upon  the  argument  before  us,  was  that  upon 
the  true  construction  of  the  7th  section  of  the  statute,  the  Foreign' 
Enlistment  Act,  the  evidence  disclosed  no  illegal  act  done  or 
attempted  in  reference  to  this  vessel  which  worked  its  forfeiture. 

The  Lord  Chief  Baron's  direction  to  the  jury  is  before  us  at 
full  length,  and  I  proceed  to  consider  the  objection  to  its  suf- 
ficiency, and  the  arguments  which  were  addressed  to  the  Court 
thereupon.  It  is  clear  that  the  construction  of  a  statute  is  for 
the  Judge,  and  there  are  no  doubt  many  statutes  which  are  so 
unambiguous  in  their  language  that  it  is  quite  sufiicient  to 
read  the  words  to  the  jury  without  explanation  or  comment. 
A  judge  has  a  right  to  assume  that  the  jury  whom  he  is  directing 
are  persons  of  ordinary  intelligence,  and  in  his  direction  to  them 
to  treat  them  as  such.  But  there  are  a  variety  of  statutes  of 
quite  a  different  character,  and  which  persons  of  intelligence,  not 
accustomed  to  the  consideration  of  the  artificial  language  in  which 
Acts  of  Parliament  are  frequently  framed,  require  to  have  fully 
and  carefully  explained.  In  such  cases  the  duty  lies  upon  the 
Judge  to  give  the  necessary  explanation,  and  to  evolve  the  ques- 
tion of  fact  which  the  jury  are  to  decide.  The  statute  in  question 
is,  in  my  opinion,  clearly  one  of  this  class,  and  we  have  to  see 
whether,  upon  the  whole,  the  jury  were  sufficiently  directed  on 
the  true  meaning  oF  the  7th  section  of  the  Enlistment  Act,  so 
that  they  would  clearly  understand  the  issues  of  fact  which  they 
had  to  try.  In  order  to  determine  this  it  isnecessaiy  to  ascertain 
the  construction  which  the  7th  section  ought  to  bear,  and  I  pro- 
pose to  examine  the  arguments  which  were  addressed  to  the  Court 
to  guide  us  in  our  decision. 

As  to  one  class  of  these  arguments,  I  felt  great  doubt  whether 
they  could  be  legitimately  addressed  to  us  for  the  purpose  of 
expounding  a  municipal  statute ;  and  certainly  I  do  not  consider 
myself  at  liberty  to  look  upon  them  in  any  other  light,  except  as 
matters  of  history  as  to  the  state  of  our  law  at  the  date  of  this 
statute.  I  allude  to  the  debates  in  Parliament,  the  correspon- 
dence of  English  and  American  Ministers  of  State,  Mr.  Hamilton's 
Rules  of  1793,  and  the  writings  of  modern  historians. 

But  a  second  class  of  argument  was  founded  on  the  state  of  in- 
ternational obligations  as  between  neutral  and  belligerent  nations, 
and  which  it  was  argued  the  Legislature,  by  the  7  th  section, 
intended  to  enforce  upon  the  subjects  of  the  Crown. 

This  argument  necessarily  embraced  a  very  wide  field,  and  no 
doubt  those  obligations  are  the  foundation  of  this  legislation,  but, 
in  my  opinion,  they  are  pushed  too  far,  if  urged  as  the  necessary 
limit  of  a  municipal  enactment  A  belligerent  would  have  no 
riglit  to  complain  of  a  neutral  state  so  long  as  it  is  not  affected 
by  hostile  acts,  or  until  aid  be  in  some  way  actually  afibrded  to  its 
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adversary ;  but  the  neutral  state  as  between   itself  and  its  own    Jvdombnt. 

subjects  may  find  it  expedient  so  to  legislate  that  between  the        

attempt  to  commit  acts  of  hostility  and  the  completion  of  them 
by  their  subjects,  an  opportunity  would  be  afforded  to  arrest  such 
completion ;  and  where  the  object  is  a  prevention  of  mischief^  on 
which  the  peace  of  the  country  is  supposed  to  depend^  I  should 
expect  d  priori  that  such  would  be  the  course  adopted.  Be  this 
as  it  may,  the  consideration  of  the  subject  can  for  the  present 
purpose  be  serviceable  at  the  utmost  where  the  language  employed 
in  legislation  is  in  itself  really  ambiguous,  and  I  think  that  it 
cannot  be  carried  to  the  extent  of  creating  an  ambiguity  which 
does  not  otherwise  appear.  It  is  not  necessary  for  me  to  deter- 
mine whether  this  branch  of  argument  is  otherwise  well  founded 
by  a  comparison  of  international  obligations  with  the  actual  pro- 
visions of  the  Act,  for  it  is  admitted  that,  to  son)e  extent,  the 
latter  go  beyond  them. 

A  third  head  of  argument  was  founded  by  both  sides  on  the 
language  and  provisions  of  the  American  statute.  Doubtless  it 
had  the  same  general  object,  is  framed  in  pari  materid,  and  was 
the  forerunner  of  our  statute.  In  these  circumstances  I  see  no 
objection  to  making  a  comparison  of  the  language  of  the  two,  and 
seeing  whether  by  their  marked  agreement  or  variance  any 
doubtful  meaning  of  the  English  legislature  can  be  more  certainly 
ascertained.  And  in  the  same  way  llie  authorities  of  the  American 
courts  may  serve  to  guide,  though  not  to  govern,  our  judgments. 
Now  with  reference  to  the  corresponding  section  of  the  American 
Act,  as  compared  with  the  7  th  section  of  the  English  Statute,  it 
is  impossible,  on  the  most  cursory  glance,  not  to  perceive  that, 
although  the  former  was  (judging  by  the  similarity  of  language) 
taken  as  the  model  of  the  latter,  yet  that  our  legislature  has  made 
very  material  variations  from  it.  Of  these  the  very  prominent 
ones  are  the  use  in  the  English  Statute  of  the  disjunctive  for  the 
conjunctive,  the  extending  of  the  prohibition  to  equipping  trans- 
ports or  store  ships,  the  addition  of  the  words  "  or  in  order/'  to 
*^  with  intent,"  and  the  omission  in  the  forfeiture  clause  of  the 
materials  for  building  the  ship, — alterations  which  can  only  have 
been  made  with  some  object  at  least. 

As  regards  the  American  authorities,  the  case  of  the  United 
States  r.  Quincy,  in  6th  Peters'  Reports,  is  most  relied  on  by  the 
Crown.  The  decision  must  be  admitted  to  be  open  to  some 
criticism.  There  was  in  that  case  certainly  evidence  of  hostile 
preparations,  and  neither  of  the  questions  answered  by  the  Court 
is  exactly  in  point  But  it  does  nevertheless  appear  from  several 
parts  of  the  judgment  that  the  Court  would,  if  necessary,  have 
gone  the  length  of  holding,  as,  indeed,  they  say  in  terms,  '^  that 
*'  the  offence  consists  principally  in  the  intention  with  which  the 
*^  preparations  were  made;''  and  again,  *^It  is  tlie  material  point 
"  on  which  the  legality  or  criminality  of  the  act  must  turn,  and 
"  decides  whether  the  adventure  is  of  a  commercial  or  warlike 
"  character."  From  this  and  other  passages  in  the  judgment  I 
infer  that  they  were  disposed  to  disregard  altogether  the  nature 
of  the  preparations. 
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jDDOMENt.  .^as  apparently  for  a  gun-boat  with  low  bulwarks^  over  which 
pivot  guns  could  play;  and  her  hatches  were  too  small  for  mer- 
chandise ;  in  fact,  that  she  was  not  qualified  for  mercantile  pur- 
poses. No  evidence  was  called  for  the  defence.  The  contention 
upon  the  trial,  as  upon  the  argument  before  us,  was  that  upon 
the  true  construction  of  the  7th  section  of  the  statute,  the  Foreign 
Enlistment  Act,  the  evidence  disclosed  no  illegal  act  done  or 
attempted  in  reference  to  this  vessel  which  worked  its  forfeiture. 

The  Lord  Chief  Baron's  direction  to  the  jury  is  before  us  at 
full  length,  and  I  proceed  to  consider  the  objection  to  its  suf- 
ficiency, and  the  arguments  which  were  addressed  to  the  Court 
thereupon.  It  is  clear  that  the  construction  of  a  statute  is  for 
the  Judge,  and  there  are  no  doubt  many  statutes  which  are  so 
unambiguous  in  their  language  that  it  is  quite  sufficient  to 
read  the  words  to  the  jury  without  explanation  or  comment. 
A  judge  has  a  right  to  assume  that  the  jury  whom  he  is  directing 
are  persons  of  ordinary  intelligence,  and  in  his  direction  to  them 
to  treat  them  as  such.  But  there  are  a  variety  of  statutes  of 
quite  a  difi^rent  character,  and  which  persons  of  intelligence,  not 
accustomed  to  the  consideration  of  the  artificial  language  in  which 
Acts  of  Parliament  are  frequently  framed,  require  to  have  fully 
and  carefully  explained.  In  such  cases  the  duty  lies  upon  the 
Judge  to  give  the  necessary  explanation,  and  to  evolve  the  ques- 
tion of  fact  which  the  jury  are  to  decide.  The  statute  in  question 
is,  in  my  opinion,  clearly  one  of  this  class,  and  we  have  to  see 
whether,  upon  the  whole,  the  jury  were  sufficiently  directed  on 
the  true  meaning  of  the  7th  section  of  the  Enlistment  Act,  so 
that  they  would  clearly  understand  the  issues  of  fact  which  they 
had  to  try.  In  order  to  determine  this  it  is  necessary  to  ascertain 
the  construction  which  the  7th  section  ought  to  bear,  and  I  pro- 
pose to  examine  the  arguments  which  were  addressed  to  the  Court 
to  guide  us  in  our  decision. 

As  to  one  class  of  these  arguments,  I  felt  great  doubt  whether 
they  could  be  legitimately  addressed  to  us  for  the  purpose  of 
expounding  a  municipal  statute ;  and  certainly  I  do  not  consider 
myself  at  liberty  to  look  upon  them  in  any  other  light,  except  as 
matters  of  history  as  to  the  state  of  our  law  at  the  date  of  this 
statute,  1  allude  to  the  debates  in  Parliament,  the  correspon- 
dence of  English  and  American  Ministers  of  State,  Mr.  Hamilton's 
Rules  of  1793,  and  the  writings  of  modern  historians. 

But  a  second  class  of  argument  was  founded  on  the  state  of  in- 
ternational obligations  as  between  neutral  and  belligerent  nations, 
and  which  it  was  argued  the  Legislature,  by  the  7  th  section, 
intended  to  enforce  upon  the  subjects  of  the  Crown. 

This  argument  necessarily  embraced  a  very  wide  field,  and  no 
doubt  those  obligations  are  the  foundation  of  this  legislation,  but, 
in  my  opinion,  they  are  pushed  too  far,  if  urged  as  the  necessary 
limit  of*  a  municipal  enactment.  A  belligerent  would  have  no 
right  to  complain  of  a  neutral  state  so  long  as  it  is  not  affected 
by  hostile  acts,  or  until  aid  be  in  some  way  actually  afforded  to  its 
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adversary ;  but  the  neutral  state  as  between  itself  and  its  own    Judombnt. 

subjects  may  find  it  expedient  so  to  legislate  that  between  the        

attempt  to  commit  acts  of  hostility  and  the  completion  of  them 
bj  their  subjects,  an  opportunity  would  be  afforded  to  arrest  such 
completion ;  and  where  the  object  is  a  prevention  of  mischief^  on 
which  the  peace  of  the  country  is  supposed  to  depend^  I  should 
expect  til /7rt0rt  that  such  would  be  the  course  adopted.  Be  this 
as  it  may,  the  consideration  of  the  subject  can  for  the  present 
purpose  be  serviceable  at  the  utmost  where  the  language  employed 
in  legislation  is  in  itself  really  ambiguous,  and  I  think  that  it 
cannot  be  carried  to  the  extent  of  creating  an  ambiguity  which 
does  not  otherwise  appear.  It  is  not  necessary  for  me  to  deter- 
mine whether  this  branch  of  argument  is  otherwise  well  founded 
by  a  comparison  of  international  obligations  with  the  actual  pro- 
visions of  the  Act,  for  it  is  admitted  that,  to  sonie  extent,  the 
latter  go  beyond  them. 

A  third  head  of  argument  was  founded  by  both  sides  on  the 
language  and  provisions  of  the  American  statute.  Doubtless  it 
had  the  same  general  object,  is  framed  in  pari  materia^  and  was 
the  forerunner  of  our  statute.  In  these  circumstances  I  see  no 
objection  to  making  a  comparison  of  the  language  of  the  two,  and 
seeing  whether  by  their  marked  agreement  or  variance  any 
doubtful  meaning  of  the  English  legislature  can  be  mof  e  certainly 
ascertained.  And  in  the  same  way  liic  authorities  of  the  American 
courts  may  serve  to  guide^  though  not  to  govern,  our  judgments. 
Now  with  reference  to  the  corresponding  section  of  the  American 
Act^  as  compared  with  the  7th  section  of  the  English  Statute,  it 
is  impossible,  on  the  most  cursory  glance,  not  to  perceive  that, 
although  the  former  was  (judging  by  the  similarity  of  language) 
taken  as  the  model  of  the  latter^  yet  that  our  legislature  has  made 
very  material  variations  from  it.  Of  these  the  very  prominent 
0ne6  are  the  use  in  the  English  Statute  of  the  disjunctive  for  the 
conjunctive,  the  extending  of  the  prohibition  to  equipping  trans- 
ports or  store  ships,  the  addition  of  the  words  "  or  in  order,''  to 
'^  with  intent,"  and  the  omission  in  the  forfeiture  clause  of  the 
materials  for  building  the  ship, — alterations  which  can  only  have 
been  made  with  some  object  at  least. 

As  regards  the  American  authorities,  the  case  of  the  United 
States  r.  Quincy,  in  6th  Peters'  Reports,  is  most  relied  on  by  the 
Crown.  The  decision  must  be  admitted  to  be  open  to  some 
criticism.  There  was  in  that  case  certainly  evidence  of  hoslile 
preparations,  and  neither  of  the  questions  answered  by  the  Court 
is  exactly  in  point  But  it  does  nevertheless  appear  from  several 
parts  of  the  judgment  that  the  Court  would,  if  necessary,  have 
gone  the  length  of  holding,  as,  indeed,  they  say  in  terms,  '^  that 
^'  the  offence  consists  principally  in  the  intention  with  which  the 
^^  preparations  were  made;"  and  again,  '^  It  is  tlie  material  point 
*^  on  which  the  legality  or  criminality  of  the  act  must  turn,  and 
*^  decides  whether  the  adventure  is  of  a  commercial  or  warlike 
**  character."  From  this  and  other  passages  in  the  judgment  I 
infer  that  they  were  disposed  to  disregard  altogether  the  nature 
of  the  preparations. 
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JuDOMBNT,  ^as  apparently  for  a  gun-boat  with  low  bulwarks^  over  whidi 
pivot  guns  could  play;  and  her  hatches  were  too  small  for  mer- 
chandise ;  in  fact,  that  she  was  not  qualified  for  mercantile  pur- 
poses. No  evidence  was  called  for  the  defence.  The  contention 
upon  the  trial,  as  upon  the  argument  before  us,  was  that  upon 
the  true  construction  of  the  7th  section  of  the  statute,  the  Foreign 
Enlistment  Act,  the  evidence  disclosed  no  illegal  act  done  or 
attempted  m  reference  to  this  vessel  which  worked  its  forfeiture. 

The  Lord  Chief  Baron's  direction  to  the  jury  is  before  us  at 
full  length,  and  I  proceed  to  consider  the  objection  to  its  suf- 
ficiency, and  the  arguments  which  were  addressed  to  the  Court 
thereupon.  It  is  clear  that  the  construction  of  a  statute  is  for 
the  Judge,  and  there  are  no  doubt  many  statutes  which  are  so 
unambiguous  in  their  language  that  it  is  quite  sufficient  to 
read  the  words  to  the  jury  without  explanation  or  comment. 
A  judge  has  a  right  to  assume  that  the  jury  whom  he  is  directing 
are  persons  of  ordinary  intelligence,  and  in  his  direction  to  them 
to  treat  them  as  such.  But  there  are  a  variety  of  statutes  of 
quite  a  different  character,  and  which  persons  of  intelligence,  not 
accustomed  to  the  consideration  of  the  artificial  language  in  which 
Acts  of  Parliament  are  frequently  framed,  require  to  have  fully 
and  carefully  explained.  In  such  cases  the  duty  lies  upon  the 
Judge  to  give  the  necessary  explanation,  and  to  evolve  the  ques- 
tion of  fact  which  the  jury  are  to  decide.  The  statute  in  question 
is,  in  my  opinion,  clearly  one  of  this  class,  and  we  have  to  see 
whether,  upon  the  whole,  the  jury  were  sufficiently  directed  on 
the  true  meaning  of  the  7th  section  of  the  Enlistment  Act,  so 
that  they  would  clearly  understand  the  issues  of  fact  which  tiiey 
had  to  try.  In  order  to  determine  this  it  is  necessary  to  ascertain 
the  construction  which  the  7th  section  ought  to  bear,  and  I  pro- 
pose to  examine  the  arguments  which  were  addressed  to  the  Court 
to  guide  us  in  our  decision. 

As  to  one  class  of  these  arguments,  I  felt  great  doubt  whether 
they  could  be  legitimately  addressed  to  us  for  the  purpose  of 
expounding  a  municipal  statute ;  and  certainly  I  do  not  consider 
myself  at  liberty  to  look  upon  them  in  any  other  light,  except  as 
matters  of  history  as  to  the  state  of  our  law  at  the  date  of  this 
statute.  1  allude  to  the  debates  in  Parliament,  the  correspon- 
dence of  English  and  American  Ministers  of  State,  Mr.  Hamilton's 
Rules  of  1793,  and  the  writings  of  modern  historians. 

But  a  second  class  of  argument  was  founded  on  the  state  of  in- 
ternational obligations  as  between  neutral  and  belligerent  nations, 
and  which  it  was  argued  the  Legislature,  by  the  7  th  section, 
intended  lo  enforce  upon  the  subjects  of  the  Crown. 

This  argument  necessarily  embraced  a  very  wide  field,  and  no 
doubt  those  obligations  are  the  foundation  of  this  legislation,  but, 
in  my  opinion,  they  are  pushed  too  far,  if  urged  as  the  necessary 
limit  of  a  municipal  enactment.  A  belligerent  would  hare  no 
right  to  complain  of  a  neutral  state  so  long  as  it  is  not  affected 
by  hostile  acts,  or  until  aid  be  in  some  way  actually  affiirded  to  its 
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adversary ;  but  the  neutral   state  as  between   itself  and  its  own     Judgment. 

subjects  may  find  it  expedient  so  to  legislate  that  between  the        

attempt  to  commit  acts  of  hostility  and  the  completion  of  them 
by  their  subjects,  an  opportunity  would  be  afforded  to  arrest  such 
completion ;  and  where  the  object  is  a  prevention  of  mischief,  on 
which  the  peace  of  the  country  is  supposed  to  depend,  I  should 
expect  (i  ^non' that  such  would  be  the  course  adopted.  Be  this 
as  it  may,  the  consideration  of  the  subject  can  for  the  present 
purpose  be  serviceable  at  the  utmost  where  the  language  employed 
in  le^slation  is  in  itself  really  ambiguous,  and  I  think  that  it 
cannot  be  carried  to  tlie  extent  of  creating  an  ambiguity  which 
does  not  otherwise  appear.  It  is  not  necessary  for  me  to  deter- 
mine whether  this  branch  of  argument  is  otherwise  well  founded 
by  a  comparison  of  international  obligations  with  the  actual  pro- 
visions of  the  Act,  for  it  is  admitted  that,  to  some  extent,  the 
latter  go  beyond  them. 

A  third  head  of  argument  was  founded  by  both  sides  on  the 
language  and  provisions  of  the  American  statute.  Doubtless  it 
had  the  same  general  object,  is  framed  in  pari  materia^  and  was 
the  forerunner  of  our  statute.  In  these  circumstances  I  see  no 
objection  to  making  a  comparison  of  the  language  of  the  two,  and 
seeing  whether  by  their  marked  agreement  or  variance  any 
doubtful  meaning  of  the  English  legislature  can  be  more  certainly 
ascertained.  And  in  the  same  way  the  authorities  of  the  American 
courts  may  serve  to  guide,  though  not  to  govern,  our  judgments. 
Now  with  reference  to  the  corresponding  section  of  the  American 
Act,  as  compared  with  the  7th  section  of  the  English  Statute,  it 
is  impossible,  on  the  most  cursory  glance,  not  to  perceive  that, 
although  the  former  was  (judging  by  the  similarity  of  language) 
taken  as  the  model  of  the  latter,  yet  that  our  legislature  has  made 
very  material  variations  from  it.  Of  these  the  very  prominent 
ones  are  the  use  in  the  English  Statute  of  the  disjunctive  for  the 
conjunctive,  the  extending  of  the  prohibition  to  equipping  trans- 
ports or  store  ships,  the  addition  of  the  words  "  or  in  order,''  to 
*^  with  intent,"  and  the  omission  in  the  forfeiture  clause  of  the 
materials  for  building  the  ship, — alterations  which  can  only  have 
been  made  with  some  object  at  least. 

As  regards  the  American  authorities,  the  case  of  the  United 
States  r.  Quincy,  in  6th  Peters'  Reports,  is  most  relied  on  by  the 
Crown.  The  decision  must  be  admitted  to  be  open  to  some 
criticism.  There  was  in  that  case  certainly  evidence  of  hostile 
preparations,  and  neither  of  the  questions  answered  by  the  Court 
is  exactly  in  point  But  it  does  nevertheless  appear  from  several 
parts  of  the  judgment  that  the  Court  would,  if  necessary,  have 
gone  the  length  of  holding,  as,  indeed,  they  say  in  terms,  "  that 
'^  the  offence  consists  principally  in  the  intention  with  which  the 
'^  preparations  were  made;"  and  again,  *^  It  is  the  material  point 
*^  on  which  the  legality  or  criminality  of  the  act  must  turn,  and 
'^  decides  whether  the  adventure  is  of  a  commercial  or  warlike 
'^  character.''  From  this  and  other  passages  in  the  judgment  I 
infer  that  they  were  disposed  to  disregard  altogether  the  nature 
of  the  preparations. 


Viii  APPE19DIX. 
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The         *'  served  on  board  of  ocean  steamers,  in  the  '  Great  Sritain '  aud 
•  Oreto/*     it  i  Great  Eastern '  steamships,  and  in  the  Cunard  line  of  boats ; 
'     "  there  was  a  great  difference  in  the  fitting  of  the  *  Oreto.*'" 

John  Quin,  a  fireman  of  the  "  Oreto,"  says  :  *'  I  have  been  to  sea 
^*  ten  years,  I  have  been  employed  in  merchant's  steamboats,  in 
"  passenger  vessels,  and  vessels  carrying  troops.  I  never  served 
"  on  board  a  steam  vessel  in  the  merchant  service  fitted  out  like 
«  the'Oreto.'" 

Charles  Ward,  the  steward  of  the  "  Oreto,"  says :  "  The  '  Oreto ' 
'*  had  not  the  appearance  of  such  merchant  vessels  as  I  have 
''  been  in  before.  There  were  shot  lockers,  and  a  magazine,  gun 
"  room,  shell  room,  &c. 

"  Mr.  Lowe  was  a  passenger  in  her  ;  four  or  five  days  after  we 
''  sailed  he  came  to  me  and  told  me  to  be  careful  and  keep  an 
"  account  of  everything,  as  it  would  be  saving  a  good  dead  of 
"  trouble  when  the  crew  would  be  leaving,  and  her  guns  and 
"  ammunition  put  on  board,  and  a  new  crew  shipped,  and  very 
' "  likely  everything  would  be  done  in  a  hurry,  and  he  said  he 
"  would  reward  me  handsomely.  I  have  heard  him  repeatedly 
"  tell  the  captain  to  get  things  dohe  as  he  wanted  them  done  in 
"  the  ship,  and  he  was  guided  by  Mr.  Lowe  on  the  voyage  in 
"  the  working  of  the  ship  and  getting  things  done  ;  this  has 
"  happened  several  times.  I  heard  the  captain,  Mr*  Lowe,  and 
'^  the  chief  engineer  speak  with  regard  to  the  ship.  I  always 
"  understood  them  to  say  she  was  fitted  for  the  Southern 
'^  Government  as  a  gun  boat^  whether  for  the  Government  or  a 
"  private  gentleman  I  cannot  say — they  were  conversing  in  the 
^  cabin. 

'^  There  was  a  flag  in  the  captain's  cabin^  it  had  one  white 
"  stripe  and  two  red  ones  on  each  side  of  the  white,  and  in  the 
"  comer  there  was  blue,  with  stars  in  it.  I  don't  know  the 
"  secession  flag.  I  heard  Mr.  Lowe  tell  the  captain  that  he 
"  treated  the  slaves  on  his  plantation  better  than  he  (the  captain) 
"  treated  the  men.  Mr.  Lowe  stated  tliat  he  would  make  a 
''  different  arrangement  when  he  came  to  port^  and  he  did. 

**  I  heard  Mr.  Lowe  tell  Captain  Duguid  to  get  those  gun- 
^*  tackle  blocks  shipped  and  put  away,  not  to  be  used  for  any 
"  purpose  at  present     This  was  before  we  came  here." 

With  i-espect  to  this  evidence,  I  wiU  here  observe  that  Charles 
Ward  had  been  imprisoned  by  Captain  Duguid  for  some  alleged 
misconduct, — that  he  gave  his  evidence  evidently  under  feelings 
.  of  resentment.  Now,  when  the  meaning  of  any  conversation  or 
remark  he  may  have  heard  depends  so  much  on  the  ipsiasvnm 
verba  which  were  spoken,  the  inferences  which  he  may  draw 
from  them  may  be  such  as  their  import  did  not  justify,  and  this 
evidence  must,  therefore,  be  received  with  great  caution.  The 
slightest  difference  in  the  words  made  use  of  in  a  conversation  or 
observation,  or  the  occasion  which  caused  it,  may  give  that  con- 
versation or  remark  an  entirely  different  meaning  from  that 
which  the  speaker  intended  to  convey ;  and  it^oes  appear  to  me 
rather  unlikely  that  conversation  or  remark  of  this  nature  should 
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have  taken  place  in  the  presence  of  the  steward,  or  in  the  iinme-         The 
diate  vicinity  of  a  place,  within  hearing  distance,  where  he  would     "  ^^"^' 
be  very  likely  to  be. 

Captain  Dnguid  has  sworn  that  no  conversation  as  Ward  de- 
scribes took  place.  Captain  Duguid's  statement  is  worth,  at  least,  as 
much  as  Ward's  ;  I  shall,  therefore,  not  consider  these  conversations 
to  have  been  proved.  It  is  true,  as  was  stated  by  the  Advocate 
General,  that^  Captain  Duguid  may  be  an  interested  witness ;  to 
what  extent  he  may  be  so  I  do  not  know,  but  if  the  evidence 
of  an  interested  witness  may  be  legally  given,  although  it  should 
be  received  with  caution,  it  certainly  is  not  invalidated  on  that 
account.  Captain  Duguid  states  in  his  evidence  that  Ward 
threatened  when  he  came  out  of  gaol  to  fix  him  and  the  ship  too. 
Ward  denies  having  used  this  threat,  but  I  am  inclined  to  beiieve 
that  he  did.  Howeyer,  let  one  assertion  be  placed  against  the 
other ;  yet  I  must  say  that  I  did  not  feel  at  all  satisfied  with  the 
manner  in  which  Ward  gave  his  evidence.  He  says :  "  Mr.  Lowe 
"  told  me  to  be  careful  and  keep  an  account  of  every  thing,  as  it 
"  would  be  saving  a  good  deal  of  trouble  when  the  crew  would  be 
'^  leaving  and  the  guns  and  the  ammunition  put  on  board  and  a 
"  new  crew  shipped." 

Now,  allowing  that  there  could  be  any  connexion  between  the 
things  which  a  steward  would  have  charge  of,  and  the  leaving  of 
the  crew,  which  I  do  not  see,  what  possible  connexion  could 
they  have  with  the  shipping  of  guns  and  ammunition  ?  I  cannot 
but  think  it  highly  improbable  that  Mr.  Lowe  would  have  made 
so  uncalled  for,  so  irrelevant,  and,  to  a  stranger,  as  this  steward 
was  to  him,  so  imprudent  a  speech.  Again,  he  says.  Captain 
Duguid  was  guided  by  Mr.  Lowe  during  the  voyage  in  the 
working  of  the  ship.  Can  anything  be  more  improbable  than 
this  ?  He  says,  iii  another  part  of  his  evidence,  "  I  heard 
''  Mr.  Lowe  tell  Captain  Duguid  to  get  those  gun*tackle  blocks 
"  stropped,  and  to  put  them  away,  not  to  be  used  for  anj'thing 
•*  at  present.     This  was  before  we  came  here." 

This  Captain  Duguid  denies,  and,  as  I  said  before,  Captain 
Duguid  s  oath  is  certoinly  as  much  to  be  relied  on  as  Mr.  Ward's. 

G^ie  observations  which  I  made  respecting  the  Confederate 
flag  when  commenting  on  the  evidence  of  Walter  Irving,  apply 
equally  to  the  evidence  of  Ward,  I  will  only  add  that  I  think  it 
very  wonderful  that  he  should  have  been  so  long,'  both  in 
Liverpool  and  here,  and  not  know  a  Confederate  flag. 

Captain  Hickley,  after  stating  certain  motives  which  induced 
him  to  go  on  board  the  Oreto,  to  examine  her,  gives  the  following 
evidence : — 

**  At  noon  on  the  10th  of  June  I  went  on  board  the  *  Oreto  ' 
''  with  some  officers  and  men,  for  the  purpose  of  thoroughly 
*'  examining  her,  and  I  found  her  discharging  what  I  supposed 
''  to  be  shell,  at  the  time  of  going  on  board.  I  should  have 
"  followed  out  my  intention  of  thoroughly  searching  the 
*'  vessel,  but  as  she  was  clearing  at  the  time  and  the  con- 
"  signee  assured  me  that  she  had   cleared  in   ballast  for  the 
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The  "  Havana,  and  as  I  actually  thought  this  was  the  case,— 
*Oreto."  it  ^]jj^  testimony  being  strengthened  by  that  of  the  revenue 
"  officer,  I  thought  further  interference  on  my  part  unnecessary, 
"  and  so  I  quitted  the  ship."  After  some  few  details,  to  which  I 
do  not  think  it  necessary  to  advert,  he  goes  on  to  say,  <*  I  quitted 
"  the  ship  with  the  understanding  that  I  wob  to  again  visit  her 
"  previous  to  her  leaving ;  some  days  elapsed,  and  being  oon- 
"  vinced  in  my  own  mind  that  the  vessel  was  not  acting  in  good 
"  faith,  I  determined  before  leaving  to  make  a  thorough  over- 
"  haul ;  accordingly  on  the  13th  day  of  June  I  proceeded  on 
"  board  with  the  officers  and  men  chosen,  on  its  being  reported 
"  to  me  that  the  vessel  had  cleared  in  ballast  by  the  consignee. 
"  On  my  jBrst  going  over  her  side,  the  captain  informed  me  that 
"  the  crew  had  refosed  to  get  the  anchor  up  unless  they  got  a 
"  guarantee  from  myself  or  the  Governor,  as  to  where  she  was 
"  going ;  and  on  the  captain  calling  the  crew  aft,  and  requesting 
'*  them  to  state  their  grievances  to  me,  the  men  did  so  in  what 
"  I  consider  an  orderly  and  proper  manner,  and  in  no  muti- 
"  nous  spirit  whatever,  as  far  as  I  am  capable  of  judging.  I 
"  then  proceeded  to  examine  the  vessel,  and  found  her  in 
'*  every  respect  fitted  as  a  war  vessel,  precisely  the  same 
"  as  vessels  of  a  similar  class  in  Her  Majesty's  Navy.  She 
"  has  a  magazine  and  light  rooms  forward,  handing  room,  and 
"  handing  sciittle  for  powder  as  in  war  vessels,  shell  rooms  all 
"  fitted  as  in  men-of-war,  a  regular  lower  deck  with  hammock- 
'*  hooks,  mess  shelves,  &c.  &a,  as  in  our  own  war  vessels ;  her 
''  cabin  accommodations  and  fittings  generally  being  those  as 
"  fitted  in  vessels  of  her  own  class  in  the  Navy.  After  making 
"  tliis  thorough  investigation,  I  quitted  the  vessel  to  make  my 
"  report  to  his  Excellency  the  Governor  and  the  Law  Officer  of 
"  the  Crown.  On  Sunday  the  16th,  the  boatswain  and  a  portion 
"  of  the  crew  of  the  '  Oreto*  having  made  reports  to  me  that  I 
"  thought  made  it  inettmbent  on  me  as  a  public  officer  to  act 
"  promptly  on,  I  forthwith  seized  the  'Oreto,*  concluding  that  his 
"  Excellency  was  in  church  at  the  time,  and  made  him  acquainted 
"  with  it  as  soon  after  church  as  possible.  I  received  a  protest  that 
"  afternoon,  and  a  letter  the  following  day  against,  and  calling 
•'  for  an  explanation  of,  my  proceedings  on  behalf  of  the  captain, 
"  on  the  seizure  of  Sunday.  A  correspondence  took  place  between 
"  myself,  his  Excellency,  and  the  Law  Officer  of  the  Crown, 
"  which  ended  in  my  releasing  the  '  Oreto '  on  Tuesday  the  I7th ; 
"  and  on  the  vessel  being  released  on  this  occasion,  on  further 
"  conversation  and  correspondence  with  the  Governor,  it  was 
"  deemed  necessary  finally  to  detain  the  vessel  for  adjudication 
*'  in  the  Vice-Admiralty  Court.  1  found  gnns  on  board  of  her; 
"  she  is  a  vessel  capable  of  carrying  guns  ;  she  could  cany  four 
"  broadside  guns  forward,  four  aft,  and  two  pivot  guns  amidships. 
'^  Her  ports  are  fitted  to  ship  and  unship,  port  bars  cut  through 
"  on  the  upper  part  to  unship  also ;  the  construction  of  her  ports 
"  I  consider  are  peculiar  to  vessels  of  war  ;  I  saw  shot  boxes  all 
*'  around  her  upper  deck  calculated  to  receive  Armstrong  shot, 
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"  or  shot  similar  :  she  had  breeching  bolts  and  shackles  and  sid^       J^®  .. 
-  tackle  bolts.  '^:!^" 

*'  Magazine,  shell  rooms,  and  light  rooms  are  entirely  at  variance 
''  with  the  fittings  of  merchant  ships.  She  had  no  accommodation 
"  whatever  for  the  stowage  of  cargo,  only  stowage  for  provisions 
'^  and  stores. 

''  She  was  in  all  respects  fitted  as  a  vessel  ofwar  of  her  class  in 
*'  H.  M.  Navy." 

In  the  cross-examination  Captain  Hickley  says  the  opinions  of 
the  Governor  and  the  Law  OflScer  of  the  Crown,  were  to  the  effect 
that  the  "Vessel  was  nwt  liable  to  seizure  ;  this  was  after  my  report 
of  the  13th,  after  I  had  made  my  firat  examination  with  the 
exception  of  clearing  the  holds.  "  The  reason  I  considered  she 
"  was  acting  in  bad  faith  was  because  she  did  not  sail  on  the 
"  18th.  When  I  go  on  board  of  her,  the  first  thing  I  am  made 
"  acquainted  with  is  the  crew  refusing  to  get  the  anchor  up, 
"  because  they  do  not  know  where  the  ship  was  going,  although 
''  she  cleared  in  ballast  for  the  Havana,  and  the  crew  could  not 
"  get  anybody  to  satisfy  them  on  ttie  point  as  to  where  the  ship 
"  was  going."  Captain  Hickley  then  proceeds  to  state  his  opinion 
on  various  points,  such  as  the  right  to  build  vessels  adapted  as 
vessels  of  war  without  Her  Majesty's  leave,  the  right  of  seamen  to 
reftise  going  on  any  voyage  which  may  prove  ruinous  to  them,  and 
he  mentions  various  circumstances  which  caused  him  to  inspect  the 
"  Oreto.''  He  says,  "  It  is  impossible  for  a  vessel  to  fight  with- 
''  out  guns,  arms,  or  ammunition  on  board,  but  the  ^  Oreto '  as 
"  she  now  stands  could,  in  my  professional  opinion,  that  is  to 
"  say,  with  her  crew^  guns,  arms,  and  ammimition  going  out 
'^  with  another  vessel  alongside  of  her,  be  equipped  in  24  hours 
'*  for  battle."  Captain  Hickley  makes  some  statements  re- 
specting a  man  named  Jones ;  but  as  this  man  has  gone  away 
and  has  given  no  evidence  in  the  case,  I  think  it  imnecessary  to 
take  ftirtber  notice  of  him.  Alluding,  however,  to  the  information 
given  to  him  by  Jones,  Captain  Hickley  says,  "  On  this  public 
''  report  I  seized  the  vessel  again,  and  Mr.  Cardale,  the  2d 
'*.  lieutenant  of  the  *  Greyhound,',  was  put  in  charge  of  her." 
Captain  Hickley's  evidence  as  to  the  constructions  and  fittings 
of  the  vessel  I  should  consider  conclusive,  even  had  there  been 
no  other ;  but  that  construction  and  those  fittings  were  made,  not 
here,  but  in  England,  and  of  whatever  nature  they  may  be,  do 
not  subject  the  vessel  to  forfeiture  here.  Captain  Hickley,  it 
appears,  on  certain  grounds  which  he  states,  seized  the  ^*  Oreto ;" 
but  acting  on  the  opinion  of  the  Law  Ofiicer  of  the  Crown  and 
that  of  the  Governor,  he  subsequently  released  her.  Between  this 
time  and  that  of  her  ultimate  seizure  there  is  no  evidence  what- 
ever that  she  did  anything  in  violation  of  the  Foreign  Enlistment 
Act ;  but  Captain  Hickley's  suspicions  were  aroused  by  the 
vessel  not  sailing  for  two  or  three  days  after  that,  on  which 
the  consignee  informed  him  she  would ;  he,  therefore,  again 
went  on  board  the  "  Oreto,''  and  found  that  the  reason  of 
her  not  going  was,  because  the  crew  had  refused  to  get  her 
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The  under  weigh  on  account  of  their  not  being  satisfied  as  to  what 
•  Q^gTo/'  pQj^  gtjg  ^j^g  bound  to.  I  must  confess  I  look  upon  this  as 
exonerating  Captain  Duguid  and  others  concerned  from  sus^ 
picion  of  mala  fides  for  not  having  gone  at  the  time  specified  by- 
Mr.  Harris,  but  Captain  Hickley  took  a  different  view  of  it,  and 
he  thereupon  seized  the  vessel  again.  Now,  if  he  did  this,  as 
seems  implied  in  part  of  his  evidence,  on  account  of  the  crew  not 
being  able  to  obtain  satisfactory  information  as  to  the  destination 
of  the  vessel,  I  can  only  remark  that  he  did  it  on  ground  which 
is  not  within  the  purview  of  the  statute  under  which  she 
is  libelled,  but  if  Captaiu  Hickley  thought  proper,  on  a  recon- 
sideration of  the  whole  case,  to  seize  her  again,  he  had  a  right  to 
do  so. 

Lieutenant  Cardale  gives  nearly  the  same  evidence  as 
Captain  Hickley  did  respecting  the  construction  and  fitting  of 
the  **  Oreto,"  proving  that  she  is  in  every  way  adapted  to  be  used 
as  a  vessel  of  war.  He  gives  his  opinion  that  the  vessel  could  be 
fitted  with  her  guns  in  24  hours,  supposing  great  exertions  were 
made  with  plenty  of  hands,  and  that  every  thing  was  sent  on 
board  ready  fitted  for  use,  that  is,  the  gun  carriage  slides,  train 
tackles,  side  tackles^  and  all  the  equipments  of  the  guns. 

With  reference  to  what  Captain  Hickley  as  well  as  Lieutenant 
Cardale  say  respecting  the  probability  of  fitting  the  vessel  with 
guns,  ammunition,  &&,  in  a  certain  time,  I  have  to  observe  that 
this  evidence  may  be  perfectly  correct,  but  that  I  have  no  right 
whatever  to  take  it  into  consideration ;  the  case  depends  upon 
what  has  been  done  since  the  vessel  came  within  this  jurisdiction, 
and  can  in  no  way  be  affected  by  what  it  is  possible  might  be 
done  at  some  future  period. 

Mr.  Stuart,  the  master  and  pilot  of  H.M.S. ''  Greyhound,''  cor- 
roborates the  evidence  of  the  ''  Oreto  **  being  built  and  fitted  as  a 
vessel  of  war. 

With  respect  to  acts  which  were  done,  or  circumstances  which 
occurred  on  board  the  **  Oreto,"  before  she  came  within  the  juris- 
diction of  the  Bahamas  Vice- Admiralty  Court,  it  is  admitted 
and  is  clear  that  the  Court  has  no  authority  to  adjudicate.  The 
only  ground  then  on  which  evidence  of  those  &cts  or  circum- 
stances can  be  admitted  at  all,  is  that,  it  may  explain  or  elucidate 
acts  which  have  taken  place  amce  the  arrival  of  the  vessel  in  this 
port.  The  stropping  of  blocks  that  might  be  used  as  gunrtackle 
blocks  or  the  taking  of  shells  on  board  of  a  vessel  built  as  a  vessel 
of  war,  might  afford  ground  for  suspecting  that  such  vessel  was 
intended  to  be  used  as  a  vessel  of  war,  when  the  same  suspicion 
would  not  attach  to  a  vessel  not  adapted  for  the  purposes  of  war ; 
and  if  there  were  evidence  that  a  vessel  was  being  armed  for  war 
piu*poses,  the  conversation  of  the  parties  so  arming  her,  though 
occurring  out  of  the  jurisdiction  of  the  Court,  might  be  evidence 
to  point  out  for  what  purpose  she  was  being  armed.  I  proceed 
now  to  the  evidence  of  what  took  place  after  the  arrival  of  the 
''  Oreto  "  in  the  Bahamas. 

The  chief  mate  Duggan  says, ''  The  vessel  arrived  K.t  Nassau, 


APPEKPIXt  zm 

"  and  went  to  Cochrane's  anchorage,  some  tackle  blocks  were        The 

"  fitted  on  board  of  her,  some  there,  and  some  on  the  passage  out.     "  Obmo." 

**  I  do  not  know'  to  what  use  they  were  to  be  applied ;  they  were 

"  spare  blocks,  and  we  fitted  them  in  case  they  might  be  wanted, 

'^  I  do  not  know  if  they  are  what  are  called  side-tackle  or  train- 

"  tackle  blocks ;  I  never  saw  a  gun  used  in  my  life ;  I  can't  say  if 

''  they  were  fitted  as  gun-tackle  blocks  are.  I  directed  them  to  be 

''  fitted,  no  one  ordered  me  to  have  them  fitted,  they  are  such  blocks 

"  as  are  usually  used  as  watch-tackle  or  luff-tackle  blocks  on 

"  board  merchant  vessels,  there  was  nothing  put  on  board  the 

"  vessel  at  Cochrane's  anchorage  but  coal  aad  a  spare  spar.     We 

'^  came  into  this  harbour  from  Cochrane's  anchorage,  no  fittings 

"  were  put  on  the  vessel  in  this  harbour.     There  were  some  cases 

''  of  shells  came  on  board  as  cargo ;  we  stowed  them  aft  in  a  room 

''  which  the  boatswain  called  the  shell  room ;  I  liave  seen  a  similar 

'*  compartment  in  merchant  vessels  ;  we  called  it  a  store  room.  I 

^'  have  seen  the  store  room  filled  with  cargo  in  merchant  ships ;  I 

"  don't  know  how  many  cases  of  shell  came,  some  two  or  three 

"  hundred ;  they  were  put  out  again  the  same  eveniag  or  next 

'^  day;  I  don't  know  the  reason  for  discharging  them  ;  I  was  ordered 

<'  by  the  captain  to  discharge  them.     The  stropping  of  watch- 

"  tackle  blocks  were  in  the  ordinary  avocations  of  the  seamen  on    - 

"  board.    There  were  no  guns  on  board  the  ship  that  these  blocks 

"  could  be  used  for."     He  adds,  '^  I  do  not  know  that  Captain 

'^  Duguid  or  any  one  else  bad  the  intent  thiat  the  '  Oreto '  should 

<'  cruize  or  commit  hostilities  against  any  state,  province,  or  people, 

<*  I  do  not  know  that  Captain  Duguid  or  any  one  else  attempted 

"  to  equip,  furnish,  or  arm  the  *  Oreto '  with  tiiat  intent. 

William  Porter,  a  seaman  of  the  "Oreto,"  says:  "We  went 
"  to  Cochrane's  anchorage.  There  were  blocks  strapped  for  guns. 
"  I  cannot  say  how  many ;  they  were  blocks  such  as  could  be  used 
"  for  merchant  vessels,  but  they  were  not  to  be  used  as  such." 

I  will  here  ask.  How  does  he  know  this?  It  is  mere  opinion, 
without  any  specified  ground 

"  When  the  *  Oreto '  came  into  Nassau  harbour  cases  of  shells 
"  were  put  on  board.  The  next  day  between  break&st  and  dinner 
"  we  were  worked  hurriedly  to  get  them  out;  they  were  all 
"  cleared  out  before  night ;  orders  were  on  two  occasions  given  to 
"  get  the  anchor  up ;  we  refiised  to  get  the  ship  under  weigh. 
'^  Next  day  we  all  got  police  summonse&  Our  sole  objection  to 
"  get  the  vessel  under  weigh  was  that  we  had  been  deceived." 

And  on  cross-examination  he  says :  "  I  had  never  seen  a  gun 
'^  tackle  until  I  saw  one  on  board  the  '  Greyhound."  I  did  not 
"  know  they  were  gun-tackle  blocks  on  board  the  *  Oreto.'  All 
"  I  know  iafrom  what  I  heard  from  one  of  the  seamen." 

Mr  Porter's  evidence  must  be  taken  qucmtwm  valeat. 

Peter  Hanson,  seaman,  says :  <'  While  we  lay  at  anchor,  blocks 
"  were  stropped,  two  sheaf  blocks.  I  had  orders  from  the  chief 
"  mate  to  get  the  gun-tackle  blbcks  stropped,  and  to  do  them  as 
"  neat  as  possible,  as  they  would  have  to  be  handed  over  to  some 
*'  person  else,  and  there  might  be  no  fault  found  with  them.  There 
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The  ^^  *<  ^ere  no  guns  on  board  ;  the  blocks  were  too  small  for  luff-tackle 
^^'  *'  blocks ;  they  can  be  used  on  board  a  merchant  vessel ;  they  are 
"  used  for  several  purposes,  but  not  such  a  quantity  ;  there  were 
"  more  than  were  necessary  for  the  usual  use  of  the  vessel.  We 
*'  came  into  the  harbour,  some  shell  was  put  on  board ;  it  was 
*'  stowed  underneath  the  cabin.  Some  was  put  on  board  in  the  even- 
*^  ing  and  some  next  morning ;  we  had  just  finished  before  dinner 
"  when  we  were  told  to  discharge  them  again.  We  set  to  work  to 
•*  get  them  out,  worked  very  hard,  and  the  shell  were  discharged 
"  that  day.  We  were  ordered  two  mornings  to  take  up  the  anchor ; 
"  we  disobeyed  both  times.  We  did  not  mutiny,  we  only  wanted 
"  to  be  sure  of  British  protection  ;  we  were  in  consequence  sum- 
'*  moned  to  go  before  the  magistrate. 

Hanson,  it  will  be  observed,  states  that  he  had  orders  from  the 
chief  mate  to  get  the  "  gun-tackle  blocks  "  stropped,  but  whether 
he  means  that  th^  mate  made  use  of  that  term,  or  whether  he 
merely  uses  it  himself  to  designate  the  blocks  he  is  speaking  of, 
does  not  clearly  appear.  He  says  they  could  be  used  for  several 
purposes  on  boaiil  a  merchant  vessel,  but  not  such  a  quantity. 

.  He  grounds  his  belief  then,  that  they  were  to  be  used  as  gun- 
tackle  blocks,  on  his  opinion  that  there  were  more  of  them  than 
were  required  for  the  ordinary  use  of  the  vessel. 

Walter  Irving,  a  fireman,  says :  "  I  saw  the  men  fitting  blocks 
**  all  the  spare  time  they  had ;  they  were  called  gun^tackle  blocks 
"  by  the  crew  of  the  ship ;  as  far  as  I  can  say,  they  were  twenty  or 
"  more.  S(he  remained  at  Cochrane's  anchorge  six  or  seven  weeks, 
"  and  then  came  into  this  harbour.  I  saw  shell  come  on  board 
"  of  her  and  go  out  again." 

Thomas  Robinson,  fireman,  says  :  ''  We  arrived  at  Nassau,  went 
''  to  Cochrane's  anchorage,  a  passenger  called  Mr.  Lowe  came  out 
''  with  us;  I  saw  him  go  ashore  in  a  boat  the  first  day  we  arrived; 

'  '^  he  came  on  board  while  we  were  at  Cochrane's  anchorage  two 
'*  or  three  times.  The  only  orders  I  ever  heard  him  give  on  board 
"  the '  Oret6*  was  to  some  divers  that  were  putting  on  some  copper. 
"  I  have  seen  the  sailors  working  at  blocks  while  at  Cochrane's 
'*  anchorage  ;  they  were  putting  strops  on  them ;  I  heard  them 
"  call  them  gun-tackle  blocks.  When  the  *Oreto'  came  into 
"  Nassau  harbour  some  cases  came  on  board  which  were  called 
"  shell.     I  saw  them  coming  out  of  the  vessel  again  next  day." 

John  Quiim,  fireman,  states :  "  There  was  a  passenger  on  board 
"  the  vessel  named  Lowe  ;  I  saw  him  and  another  person  looking 
"  at  the  galley  the  day  they  were  fixing  on  the  piece  of  copper 
'*  at  Cochrane's  anchorage.  A  gentleman  said  to  Mr.  Lowe,  that 
^'  it  was  a  very  dangerous  place  to  have  the  galley  in.  Mr.  Lowe 
"  said  that  he  would  get  it  altered.  Two  or  three  days  after,  the 
"  galley  was  shifted  on  the  upper  deck/*  Captain  Duguid,  it  will 
be  seen  in  his  evidence,  denies' that  Mr.  Lowe  had  anything  to 
do  with  the  moving  of  the  galley ;  he  explains  his  reasons  for 
moving  it,  and  states  that  it  could  not  have  remained  where  it 
had  been  moved  to,  when  the  vessel  was  under  weigh.  ''Mr.  Lowe 
''  frequently  came  on  board  the  vessel  at  Cochnme's  anohorage. 
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"  I  flaw  the  men,  while  at  Coohrane's  anchorage,  working  at  ^  The  ^ 
"  blocks,  stropping  and  painting  them.  I  did  not  know  what  "  ^3!ffl^'* 
"  they  were  for  ;  they  were  called  by  the  men  gun-tackle  blocks. 

"  The  ship  quitted  Cochrane's  anchorage  and  came  into  this 
"  port  There  were  some  little  square  boxes,  which  they  said 
''  were  shot  or  sheU,  taken  on  board  after  she  came  in.  I  think 
"  they  were  taken  out  next  day." 

Neither  this  nor  the  two  preceding  witnesses  knew  that  the 
blocks  they  were  speaking  about  were  gun-tackle  blocks,  but        , 
they  heard  them  called  so  by  some  of  the  crew. 

Charles  Ward,  formerly  steward  of  the  **  Oreto,"  says :  "  Mr. 
''  Lowe  went  in  the  ship  to  the  anchorage ;  he  left  her  there, 
"  but  came  on  board  several  times  while  we  were  there.  He 
"  provisioned  the  ship."  Mr.  Harris  swears,  it  will  be  seen,  that 
Mr.  Lowe  had  nothing  to  do  with  provisioning  the  ship ;  "  that 
"  he  (Mr.  Harris)  gave  orders  to  Turtle  and  Miller  to  send  pro- 
"  visions  on.board.  He  asked  me  one  day  if  I  would  like  to  join 
**  the  ship  after  he  got  the  other  crew  on  board.  On  one  occasion 
*'  the  captain  and  chief  engineer  and  Mr.  Lowe  came  on  board 
"  and  had  tea,  and  they  had  some  words.  Mr.  Lowe  told  the 
'^  captain  and  chief  engineer  that  he  wanted  to  provision  the 
"  crew  in  a  different  manner.  He  said  if  they  would  even  eat 
'*  three  or  four  or  five  pounds  of  meat  a  day  he  would  send  it  to 
"  satisfy  them  ;  and  Mr.  Lowe  told  the  chief  engineer  he  was  no 
''  more  than  a  boy  in  the  ship,  and  had  nothing  to  do  with  the 
"  matter,  and  he  was  qualified  to  do  his  own  duty.  The  chief 
"  engineer  said  that  if  Mr.  Lowe  wished,  he  would  leave  the  ship 
"  and  go  home  when  Captain  Duguid  did,  and  break  the  contract. 
"  Mr.  Lowe  then  went  on  deck.  I  afterwards  heard  the  captain 
''  say,  it  was  nothing  out  of  his  pocket,  he  did  not  care  how  the 
"  ship  was  provisioned,  as  he  knew  sthe  belonged  to  the 
"  Southerners,  and  he  did  not  care  for  Northerners  or  Southerners 
''  as  long  as  he  got  his  pay  out  of  the  ship.  This  was  while  she 
"  was  at  Cochrane's  anchorage." 

In  his  cross-examination,  he  says :  "  I  quitted  the  ship  at 
"  Cochrane's  anchorage.  The  captain  put  me  in  prison,  where  I 
"  remained  14  days.  The  magistrate  put  me  in  for  refusing 
"  to  do  seaman's  duty,  which  I  did  not  sign  for.  I  know  a  Mr. 
"  Jones,  we  were  both  in  gaol  together.  He  came  out  the  day 
"  before  me.  He  and  I  went  to  live  at  the  Cliflx)n  Hotel.  I 
•'  had  no  money  when  I  quitted  the  '  Oreto.'  On  the  morning 
"  I  came  out  Jones  said  he  would  pay  my  way.  I  heard  the 
"  captain,  the  chief  engineer,  and  Mr.  Lowe  say,  the  ship  was 
"  for  the  Southerners.  I  know  from  what  I  heard  Mr.  Lowe 
**  say,  that  he  provisioned  the  ship.  I  heard  the  captain,  the 
*'  clnef  engineer,  and  Mr.  Lowe  say;  that  she  was  intended  for 
*^  the  Southerners.  I  also  heard  them  say,  that  if  she  had  her 
"  guns  on  board  she  could  compete  with  anything  the  Northerners 
«  had." 

I  here  repeat  the  observation  I  before  made,  that  this  evidence 
ought  to  b^  received  with  great  caution.     What  the  witness 
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The  gives  in  evidence  is,  the  inference  he  draws  fix>m  certain  oonver- 
" ^'^°^^"  '  sations  wliich  he  states  he  overheard.  Now,  if  we  had  the  very 
words  which  were  spoken,  we  might  not  draw  that  inference. 
Knowing  the  powerful  vessels  which  the  Federal  States  poesess, 
I  can  hardly  believe  that  a  nautical  man  would  utter  such  an 
absurdity  as  that  a  small  vessel  like  the  "  Oreto  "  could  compete 
with  anything  the  Northerners,  had  ;  and  I  think  it  very  impro- 
bable that  Mr.  Lowe  would  tell  the  chief  engineer  that  he  was 
no  more  than  a  boy  on  board  the  ship.  Now^  from  several  im- 
probabilities which  Charles  Ward's  evidence  contains,  from  itfi 
being  positively  contradicted  by  respectable  witnesses  in  some 
parts,  and  from  the  unsatisfactory  manner  in  which  the  man 
appeared  to  me  to  give  his  testimony,  I  attached  but  little 
weight  to  it 

Daniel  Harvey,  coal  trimmer :  "  Mr.  Lowe  gave  me  orders  to 
"  make  travellers  for  boats'  masts  and  stancheons  for  the  dingey 
"  and  gig  boat.  He  said  they  would  do  veiy  well.  Mr.  Allan,  the 
"  chief  engineer,  gave  me  a  paper  with  the  pattern  on  it,  and 
''  said  that  Mr.  Lowe  said  he  would  rather  have  them  made  of 
''  iron  than  wood.  Mr.  Lowe  asked  me  if  I  would  like  to  remain 
"  by  the  vessel  for  a  commission ;  he  did  not  say  how  long ;  it 
''  might  be  for  two  or  thi^  years ;  as  greaser  and  blacksmith. 
"  This  conversation  took  place  two  or  three  days  before  he  left 
"  Nassau." 

Thomas  Joseph  Waters  gives  the  following  evidence :  "  I  met 
**  a  gentleman  named  Lowe  once  or  tvnce.  I  heard  he  had  come 
"  out  in  the  '  Oreto."  I  left  this  place  some  time  ago  in  a  vessel 
'*  called  the  *  Nassau.'  Mr.  Lowe  was  a  passenger  with  me  in 
"  that  vessel.  We  were  boimd,  I  believe,  to  a  Confederate  port.  I 
"  wished  to  go  to  Charleston.  I  do  not  know  where  this  vessel 
"  was  bound  to.  We  were  captured  off  Wilmington  by  a  Federal 
"  war  steamer,  called  the  *  Georgia,'  and  a  gun-boat,  called  the 
"  '  Victoria.'  After  the  capture  of  the  vessel  she  was  carried  to 
"  Fort  Monroe,  and  afterwards  to  New  York.  Mr.  Lowe  was 
"  carried  with  the  vessel.  He  was  brought  before  the  Prize 
"  Court  at  New  York,  examined,  and  set  at  liberty." 

This  evidence  is  merely  to  show  that  Mr.  Lowe  was  connected 
with  the  Confederate  States  of  America.  It  appears,  however, 
that  the  Prize  Court  at  New  York  saw  no  ground  for  detaining 
him. 

Mr.  Stuart,  the  master  and  pilot  of  the  "  Greyhound,'*  says : 
"  I  also  saw  many  double  blocks  fitted.  Eight  might  be  in  use 
"  for  ship's  purposes  for  luff-tackle  blocks,  but  the  residue  might 
'*  be  used  for  side-strain  tackle,  that  is,  for  working  at  guna  I 
**  should  say,  there  were  more  than  double  or  treble  the  number 
'*  required  for  the  ordinaiy  use  of  the  vessel." 

He  then  states  having  seen  some  of  the  boxes  of  shells  which 
were  put  on  board  in  this  harboui; 

It  appears  that  the  men  belonging  to  the  "  Oreto  "  who  have 
given  evidence  on  the  part  of  the  prosecution  had  had  a  quarrel 
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with  the  captain,  and  that  they  had  been  before  the  magistrate.         The 
This  must  be  taken  in  consideration  in  weighing  their  evidence.       "Oreto.' 

Hon.  G.  D.  Harris :  "  I  am  a  member  of  the  firm  of  Henry 
Adderley  and  Co.,  of  this  town,  merchants.  We  do  foreign 
"  commission  business.  I  know  the  British  steamship  '  Oreto/ 
**  she  arrived  in  this  port  consigned  to  our  care.  I  made 
•*  application  to  the  Receiver  General  on  behalf  of  the  firm  to 
"  know  if  there  was  any  objection  to  our  shipping  arms  and 
*'  other  merchandise  by  that  steamer,  and  requested  that  he 
"  would  communicate  with  the  Governor  in  order  that  there 
"  might  not  be  any  possible  misunderstanding.  The  Receiver 
"  General  informed  our  firm  a  day  or  two  afterwards  that  he 
**  had  communicated  with  the  Governor,  and  that  there  was  no 
•*  reason  why  we  should  not  Ship  a  cargo  of  arms  or  any  other 
"  merchandise  by  that  vessel,  and  that  he  was  fully  authorized 
"  to  grant  his  permission,  which  he  then  immediately  did.  We 
"  then  made  the  usual  entries,  and  applied  for  a  civil  officer  of 
'*  customs.  Before,  however,  any  cargo  was  transhipped,  we 
"  received  a  letter  from  the  Colonial  Secretary,  informing  us, 
"  that  as  the  build  of  that  vessel  had  excited  some  suspicion, 
**  the  Governor  directed  that,  if  practicable,  she  should  come  into 
"  the  harbour,  and  take  in  hv*  <5argo  under  the  immediate  eyes 
'*  of  the  authorities,  or  words  to  that  efiect.  She  was  accordingly 
"  brought  into  the  harbour,  and  certain  cargo  was  taken  on 
"  board,  I  believe  under  the  supervision  of  an  officer  of  the 
"  customs.  Some  of  the  cargo  comsdsted  of  shell.  They  were 
"  certainly  not  live  shell.  This  cargo  that  we  were  putting  on 
"  board  was  what  we  had  received  special  permission  to  put 
"  on  board  from  the  Receiver  General.  It  was  put  on  board 
"  under  our  direct  orders  as  consignees  of  the  vessel." 

^'  The  consignees,  it  appears,  changed  their  minds  about  the 
destination  of  the  vessel,  and  ordered,  the  shell  to  be  taken 
out,  intending  that  the  vessel  should  go  immediately  in  ballast 
to  Havana.  When  the  cargo  was  nearly  discharged,  Mr. 
Harris  met  Captain  Hickley  on  board  the  "  Oreto."  On  that 
occasion  he  says,  "I  informed  Captain  Hickley  that  we  had 
"  given  orders  for  the  discharge  of  the  '  Oreto's '  cargo,  it  being 
"  our  intention  to  despatch  her  in  ballast  to  Havana,  and  that 
"  the  Custom  House  officer  then  present  was  prepared  to  hand 
"  me  the  clearance  after  ascertaining  that  the  cargo  was  entirely 
"  discharged.  The  landing  waiter  and  searcher  were  present 
"  and  heard  what  I  said.  Captain  Hickley  then  infonned  me 
"  that  he  considered  he  had  nothing  farther  to  do  with  it.  I 
"  came  on  shore  with  Captain  Hickley  after  he  had  ordered  his 
"  men  into  their  boats.  I  think  the  Custom  House  officer  had 
'^  the  clearance  in  his  possession,  and  I  do  not  know  whether  he 
'*  showed  it  to  Caiptain  Hickley.  It  was  afteiwards  given  to  us. 
*'  (The  clearance  was  produced.)  In  accordance  with  a  promise 
**  I  had  given  Captain  Hickley,  I  sent  a  message  on  board  tJie 
"  *  Greyhound  *  to  inform  him  that  the  vessel  was  ready  for  sea. 
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„rP^  n  "  ^"^^  *o  ^^  if  he  would  like  to  visit  her  or  send  officers  to 
.ffl^'  "  inspect  her.  He  wrote  to  me  that  he  would  do  so  immediately. 
"  I  know  Captain  Hickley  went  on  board,  but  I  was  not  present. 
'*  We  had  some  difficulty  with  the  crew.  They  set  up  a  plea 
'^  that  the  vessel  not  having  touched  at  Palermo  there  had  been 
'^  a  deviation  of  the  voyage^  and  therefore  they  claimed  their 
'^  discharge.  We  demurred  to  this,  but  afberwar(k  agreed  to  pay 
*^  them  their  wages  up  to  date  and  give  them  a  bonus  of  hi,  and 
''  pay  their  passage  to  England  if  they  would  not  remain  in  the 
"  ship.  This  they  refused  to  accept ;  stating  that  from  the 
**  several  visits  of  the  man-of-war  on  board  the  vessel  they  consi- 
'^  dered  she  was  of  a  suspicious  character^  and  that  they  would  not 

,  ''  go  in  her  unless  the  Qovemor  and  Captain  Hickley  guaranteed 

''  their  safety.     Some  accepted  the  terms  that  were  offered.     In 
^'  consequence  of  this  they  were  summoned  before  the  police 
"  magistrate,  and  the  case  was  brought  under  his  adjudication. 
''  They  elected  to  take  their  discharge.     I  was  present  at  the 
^'  time ;  they  then  and  there  agreed  to  quit  the  ship.     They  then 
''  obtained  leave  to  go  on  board  for  their  clothes.     The  men  were 
''  discharged  by  the  magistrate.     In  consequence  of  this  we  got 
'  "  a  shipping  master  to   ship  another  crew  for  the   '  Oreto.' 
'^  I  think  there  were  15  or  16  new  hands  then  shipped     They 
"  received  the  usual  advance.     It  was  our  intention  to  send  her 
<<  immediately  to  sea.    I  had  arranged  with  the  pilot  to  take  her 
"  out  the  following  morning  (Sunday) ;  they,  however,  missed 
*'  the  tide,  the  crew  not  having  come  on  board.    The  vessel  was 
'^  again  seized  that  day.    The  crew  we  shipped  then  left  the 
"  'Oreto.'    I  have  not  seen  them  since,  and  all  the  advance  we 
^'  paid  is  lost.     We  had  the  sole  direction  and  management  of 
"  the  '  Oreto.'     I  know  of  no  person  but  Captain  Duguid  having 
'^  any  control  over  the  '  Oreto.*     I  have  seen  a  person  named 
'*  John  Lowe,  who  came  out  passenger  in  the '  Oreto.'    Mr.  Lowe 
'^  while  at  Nassau  never  exercised  any  authority  over  the '  Oreto/ 
"  We  never  received  any  instructions  from   him   relative  to 
**  the   'Oreto.'     The  day  the  vessel  arrived   we    received  a 
''  message  from  the  captain,  requesting  us  to  send  meat  and 
"  other  provisions  on  board.     I  gave  orders  to  Turtle  and 
"  MiUer  to  supply  the  vessel  with  meat.    In  placing  the  cargo 
*'  on  board  the '  Oreto '  it  was  distinctly  understood  as  caigo. 
''  I  stated  to  the  Receiver  General  that  it  was  cargo  only ;  that 
"  we  intended  to  ship  a  full  load  by  that  vessel     We  were  fiiUy 
''  aware  that  we  could  not  ship  such  goods  otherwise  than  as 
'^  cargo,  unless  committing  a  breach  of  the  Foreign  Enlistment 
'•  Act;  and  had  we  been  ordered  to  do  so,  we  should  have 
"  handed  the  consignment  over  to  some  one  else.     No  act  was 
"  done  by  authority  of  Henry  Adderley  and  Co.  with  the  intent 
''  that  that  vessel  should  be  employed  as  a  cruizer.   I  told  Captain 
"  Duguid,  very  shortly  after  he   arrived  here,  that  they  were 
"  talkuig  a  good  deal  about  the  build  of  lus  vessel,  and  I  said, 
<'  <  Mind,  do  nothing  that  will  have  the  appearance  of  equipping'" 
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On  the  cross-examination,  he  says :  "  The  vessel  was  consigned    ^  The 

*  to  us  by  Messrs.  Eraser,  Trenholm,  and  Co.,  of  Liverpool     She    "^^^^'' 
'  "was  consigned  as  a  merchant  vessel^  and  we  considered  her  as 

^  Buch.     No  instruction  in  the  first  instance  was  given  to  us, 

*  except  the  general  instructions  of  shipping  cargoes  by  all  their 
'*  vessels  to  Messrs.  W.  and  R  Wright,  St.  John's,  New  Bruns- 
"  wick,  on  account  and  risk  of  J.  B.  Armstrong,  of  Liverpool. 
'*  Mr.  John  Lowe,  I  think,  brought  a  letter  of  inteoduotion  from 
"  Mr.  Trenholm  to  the  firm.  I  do  not  know  whether  Mr.  Lowe 
**  was  in  any  way  interested  in  the  '  Oreto.'  I  do  not  recollect 
*'  Mr.  Lowe  being  mentioned  in  any  correspondence  which  we 
"  received  from  Fraser,  Trenholm,  and  Co.  We  never  had  any 
''  transactions  with  Mr.  Lowe  in  regard  to  the  '  Oreto.'  She 
"  remained  here  sevteral  weeks  before  any  attempt  was  made  to 
"  ship  cargo  in  her.  We  thought  we  should  receive  some  in- 
"  structions  from  our  friends  about  her,  but  we  did  not.  The 
"  shippuig  of  the  cargo  on  board  the  *  Oreto '  was  performed  by 
*\us  under  our  general  instructions.  I  am  not  prepared  tp  say 
"  whether  the  vessel  was  actually  going  to  St.  John's,  New 
"  Brunswick.  There  ought  to  have  been  a  searcher  of  the  Cus- 
**  toms  on  board  at  the  time  of  the  loading  and  unloading.  I  am 
**  not  aware  that  there  was.  In  this  case  I  particularly  requested 
"  that  one  might  be  put  on  board.'' 

It  will  be  seen  that  Mr.  Harris  distinctly  negatives  the  idea 
that  Mr.  Lowe  had  any  control  over  the  ''  Oreto,"  while  in  Nassau, 
or  that  the  consignees  had  any  transactions  with  him  in  regard 
to  her. 

Frederick  T.  Parke  says :  ''  I  am  a  master  mariner ;  I  have 
"  commanded  steamships,  and  now  command  the  'Minho.'  I 
'^  have  seen  the  ^  Oreto.'  I  have  not  been  on  board  of  her.  I 
"  know  her  size.  I  think  four  or  five  dozen  spare  watch  and 
<'  \v&  tackle  blocks  sufficient  for  a  vessel  of  the  '  Oreto's  '  size.  A 
«  new  vessel  in  fitting  out  generally  takes  more  extra  blocks  than 
'*  a  vessel  that  has  been  a  voyaga" 

On  cross-examination,  he  says :  '*  Luff  tackle  are  used  for  cargo^ 
"  for  taking  in  boats,  and  for  other  heavy  purposes.  Watch- 
'^  tackle  blocks  are  used  in  a  variety  of  ways  ;  blocks  are  called 
*'  luff-tackle,  watch-tackle  or  gun-tackle  blocks,  according  to  the 
'^  purposes  to  which  they  are  to  be  appUed.  They  can  be  applied 
"  in  various  ways." 

William  Baisbeck  says:  '' I  am  a  master  mariner,  I  have  never 
<<  before  commanded  a  steamship.  I  command  the  'Leopard.' 
'<  I  have  seen  the  *  Oreto.'  A  vessel  of  her  class  ought  to  have 
*'  80  or  40  blocks,  including  the  luff  and  watch  tackle  blocks,  not 
<*  less.  I  consider  that  would  be  a  reasonable  supply  for  a  vessel 
"  ofthatkind."^ 

Thomas  Joseph  Waters  says :  '^  I  have  been  a  master  mariner 
**  for  five  yeara  I  have  always  commanded  steamships.  I 
"  have  seen  the  ship  '  Oreto.'  She  is  a  first-dass  ship,  and  they 
''  would  never  send  a  vessel  of  that  class  from  London  with  less 
^*  than  four  or  five  dozen  blocks." 
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'<Ore^  „         Richard  Eustice  says :  "  I  am  a  master  mariner.    I  commanded 

'      "  the  steamship  'Scotia.'      I   have  commanded   steamships   for 

"  six  years.  I  know  the  'Oreto '  by  seeing  her.  I  am  thoroughly 
'*  acquainted  with  what  is  necessary  for  the  fitting  of  a  steam- 
*'  ship.  I  think  at  least  50  or  60  spare  blocks  would  be  a  fair 
"  quantity  for  a  new  vessel  like  the  '  Oreto/  I  mean  watch- 
"  tackle  and  luff-tackle  blocks.  A,  steamer  that  is  sailed  must 
"  necessarily  have  more  blocks  than  one  that  is  entirely  propelled 
'^  by  steam.  I  could  muster  up  30  or  40  luff-tackle  and  watcb- 
"  tackle  blocks  onboard  of  the  *  Scotia.'  The  'Scotia*  is  not 
'■'  more  than  half  the  size  of  the  '  Oreto.'  The  '  Oreto '  is  rigged 
''  as  a  sailing  ship.'* 

Captain  Parke  then  thinks  the  "Oreto"  should  have  four  or  five 
dozen  spare  watch  and  luff  tackle  blocks;  Captain  Raisbeck 
thinks  she  should  have  30  or  40  blocks  including  luff  and  watch 
tackle  blocks ;  Captain  Waters  thinks  she  should  not  have  less 
than  four  or  five  dozen  blocks  ;  and  Captain  Eustice  thinks  she 
should  have  at  least  50  or  60  spare  blocks. 

The  evidence  we  have  of  the  number  of  blocks  on  board  the 
Oreto,  is  that  of  Walter  Irving,  a  fireman,  who  says,  "  as  far  as 
I  can  say,  there  were  twenty  or  more,"  and  that  of  Mr.  Stuart, 
the  master  of  the  "  Greyhound,**  who  says,  there  wher6  more 
than  24  tackle. 

James  Alexander  Duguid  : — "  I  am  master  of  the  Oreto.     On 
**  the  day  of  our  sailing  (that  is,  from  Liverpool)  there  were  a 
"  few  friends  of  the  owners  dining  on  board  the  vessel.     There 
''  where  no  toasts  on  that  occasion  drunk,  the  only  one  that  was 
''  drunk,  that  I  am  aware  of,  was  the  one  I  proposed  myself, 
"  which  was,  '  Success  to  the  Vessel  and  her  Owners !'     I  never 
'*  heard  any  one  propose  a  toast  on  board  the  'Oreto,'  'Success  to 
"  the  Oreto,  may  she  be  triumphant  over  her  enemies !'  I  am 
'^  certain  such  a  toast  was  never  proposed.    I  heard  a  man  named 
"  Ward  give  his  evidence,  in  which  he  swore  to  that  toast  having 
"  been  given.     The  owner  of  the  *  Oreto,'  I  believe,  is  named 
"  Mr.  Thomas.    'I  took  my  instructions  from  Fossel,  Preston, 
"  and  Co.  the  agents.     I  was  lying  in    the  Mersey  from  the 
"  4th  to  the  end  of  Marck     During  that  time  the  crew  were  em- 
*«  ployed  doing  the  ordinary  work  of  the  ship.     I  gave  orders 
*'  with  regard  to  the  blocks  on  board  the  vessel.     It  is  usual 
"  in  the  merchant  service  for  the  chief  officer,  when  he  cannot 
''  find  employment  for  the  men  himself,  to  ask  the  master  what  he 
**  wishes  to  have  done.     I  told  him,  rather  than  let  the  men  be 
"  idle,  to  let  them  fit  all  the  spare  blocks,  which  he  did.  This  was 
"  while  we  were  lying  in  the  Mersey.    I  never  gave  any  orders  to 
"  fit  blocks  as  gun-tackle  blocks.     I  never  ordered  blocks  to  be 
'*  fitted,  intended  to  be  used  as  gun-tackle  blocks.     I  quitted  the 
"  Mersey  about  the  end  of  March,  the  destination  of  the  vessel 
'^  having  been  changed  twice  in  the  meantime ;  and  when  I  quitted 
"  the  Mersey  I  was  bound  to  Nassau.   A  Mr.  Lowe  csime  out  with 
'*  me  to  Nassau ;  he  came  out  as  a  passenger.     He  never  to  my 
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knowledge  exercised  any  authority  over  the  '  Oreto  *;  I  only    „  J^®  „ 
recognized  him  on  board  the  vessel  as  a  passenger.  ^wbto. 

"  There  was  not,  to  my  knowledge,  a  Confederate  flag  on  board 
the  '  Oreto  ;*  she  is  a  new  vessel.  With  the  ordinary  stores  of 
the  vessel  a  parcel  of  flags  came  on  board  of  her ;  they  were  all 
tied  up  in  thick  brown  paper,  and  aU  labelled  outside.  Previous 
to  my  quitting  Liverpool  I  overhauled  the  parcel  of  flags,  and 
in  so  doing  I  saw  a  parcel  marked  *  Confederate,'  which  I  sent  on 
shore  without  opening.  My  object  in  doing  so  was,  as  the  vessel 
was  bound  to  Nassau,  if  we  fell  in  with  an  American  cruizer, 
they  might  think  themselves  justified  in  seizing  or  detaining  the 
vessel  I  swear  that  there  was  no  Confederate  flag  on  board 
the  *  Oreto*  when  she  passed  Point  Lynas,  where  the  pilot 
'  landed.  I  have  heard  Ward  and  another  of  the  men  examined 
swear  that  there  was  a  Confederate  flag  on  board  the  vessel, 
which  was  false. 

"  I  remember  speaking  a  vessel  on  the  voyage  out.  I  did  not 
on  that  occasion  say, '  If  we  had  our  bull-dogs  on  board  I  would 
*  make  you  answer  quick  enough.'  I  never  thought  of  such  a 
thing.  I  heard  Ward  say  that  I  had  made  use  of  that  expres- 
sion, which  he  has  sworn  falsely  to. 

"  I  arrived  here  at  the  latter  end  of  April ;  I  went  to  Coch- 
'  rane's  anchorage,  and  I  communicated  with  H.  Adderley  and 
'  Co.,  as  the  agents  of  the  vessel  representing  my  owners  in 
'  England.  I  had  no  instructions  when  leaving  England  who 
'  the  agents  of  the  vessel  were,  but  on  my  arrival  here  I  under- 
'  stood  they  were.  Mr.  Lowe  had  a  letter,  and  told  me  that 
'  Messrs.  H.  A.  and  Co.  were  the  agents  of  the  vessel,  and  they 
'  would  enter  the  ship.  I  remained  at  Codbrane's  anchorage 
'  seven  weeks ;  we  were  waiting  orders  from  the  agents,  who 
'  were  waiting  orders  from  the  owners  at  hotiia 

"  During  the  time  the  '  Oreto '  lay  at  Cochrane's  anchorage,  I 
'  do  not  believe  that  I  gave  any  cJtders  to  nly  men  to  strop  blocks. 
'  I  saw  on' two  or  three  occasions  men  stropping  blocks,  and  I 
'  nex^t  had  a  thought  that  those  blocks  should  be  used  on  board 
'  the  'Oreto'  as  gun -tackle  blocks,  for  the  purpose  of  arming 
'  her  to  cruize  against  any  foreign  state.     I  never  heard  them 

*  called  gun-tackle  blocks.  It  is  about  six  weeks  since  the '  Oreto ' 
^  catne  into  the  harbour  of  Nassau.  I  brought  her  in  by  the 
'  direction  of  H,  Adderley  and  Co.  Cargo  came  on  board  with 
'  a  boat  note  requesting  itieiake  on  board  shell  as  cargo.  I  took 
'*  in  upwards  of  400  boxto.  On  the  second  day  I  received  orders 
^*  to  discharge  the  shell,  as  the  destination  of  the  vessel 
'*  had  been  changed,  and  if  we  could  get  them  landed  in  time 

*  that  day,  the  vessel  would  be  cleared  for  the  Havana.  We 
^'  discharged  them  with  all  possible  haste  to  get  them  landed 
"  in  custom-house  hours.  During  the  time  we  were  receiving 
''  and  discharging  cargo,  I  saw  a  custom-house  officer  on  board, 
"  I  think  by  the  name  of  Webb  ;  I  saw  him  on  board  two  or 
"  three  times,  but  he  might  have  been  oftener  on  board,  as  I  was 
"  on  shore  two  or  three  times, 
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The  **  While  we  were  discharging  shell  we  were  boarded  by  Captain 

*'  ^^^*      "  Hickley   and    the    officers  and   men  from  the   '  Greyhound.' 
'^  Captain  Hickley  stopped  the  further  discharge  of  the  cargo. 

"  While  Captain  Hickley  was  on  board  Mr.  Harris  came.  I 
"  heard  Mr.  Harris  tell  Captain  Hickley  that  the  vessel  was 
"  cleared  for  Hlavana.  After  this  Captain  Hickley  quitted,  and 
'*  told  me,  as  she  waa  cleared  for  HaYana,  I  could  sail  when  1 
"  .pleased. 

*'  The  shell  was  taken  on  board  by  the  direction  of  the  agents. 
"  I  never  thought  it  was  intended  for  the  vessel,  neither  did  1 
"  know  that  it  was. 

"  I  was  boarded  again  by  the  same  officers  and  men  from  the 
"  *  Greyhound/  four  or  five  days  after  the  first  occasion.  The 
"  vessel  was  then  searched.  Previous  to  her  sailing,  the  officers 
*'  and  men  of  the  *  Greyhound '  searched  her. 

"  We  had  some  men  engaged  on  Saturday  to  proceed  to  sea  on 
"  Sunday  morning,  but  owing  to  their  not  coming  on  board  in 
*'  time,  we  could  not  get  the  vessel  unmoored  in  time  for  the  tide. 
"  She  was  on  that  day  seized  by  the  officers  of  the  '  Greyhound.' 

"  Two  mornings  following,  previous  to  this  seizure,  I  mean  on 
"  Friday  and  Saturday,  I  ordered  my  crew  to  get  the  vessel 
"  under  weigh  ;  but  they  refused,  stating  that  I  had  deceived  them 
"  once,  and  that  they  would  not  believe  what  I  told  them  again. 
''  I  told  them  she  was  cleared  for  Havana^  and  bound  there,  as 
"  far  as  I  knew.  They  still  continued  to  refuse  to  work,  and 
"  said  that  they  would  not  believe  anything  about  what  I  told 
"  them.  In  consequence  of  this  I  sent  warrants  on  board  for 
"  them.  They  all  appeared  before  the  magistrate.  They  said 
"  that  they  would  not  proceed  in  the  vessel  unless  they  were 
"  guaranteed  that  they  would  be  safe  from  any  American  cruizers. 
''  They  then  said  that  they  would  take  their  discharge,  and  the 
"  whole  of  them  took  their  dischai^."  (It  appears  they  after- 
wards went  on  board,  got  their  clothes,  and  left  the  vessel) 

Captain  Duguid  goes  on  to  say :  ''  I  know  a  man  named  Ward, 
**  he  is  my  steward ;  he  was  sent  to  prison  for  a  fortnight  at  my 
''  instance.  I  think  the  day  he  came  out  of  prison  he  made  nse 
"  of  very  abusive  language  and  threats  to  me  down  on  the  wharf, 
'^  stating  that  he  would  fix  me  before  he  had  done  with  me,  and 
"  the  vessel  too.  I  know  a  man  named  Jones,  he  shipped  on 
**  board  the  '  Oreto '  as  boatswain.  He  was  disrated  when  about 
"  half  of  our  passage  out  for  incompetency.  He  quitted  the  ship 
"  at  Cochrane*s  anchorage,  taking  the  boat  with  him.  I  do  ^o* 
"  know  if  he  is  in  the  country.  I  have  not  seen  him.  I  h*^^ 
"  heard  that  he  is  gone  away.  I  am  very  sorry  that  Jonee  has 
'*  gone  away,  I  would  rather  have  him  here.  On  the  oath  I  have 
"  taken  I  have  not  myself  been  privy  to  Mr.  Jones'  leaving  this 
"  place,  or  to  making  him  any  reoompence  of  any  sort  for  leaving 
**  it,  nor  do  I  know  of  any  person  connected  with  the  '  Oreto 
"  having  done  so.  During  the  time  the  *  Oreto '  lay  io.  the 
•*  Mersey,  she  was  passed  and  repassed  by  men-of-war.  At  one 
"  time  men-of-war  were  lying  within  a  mile  of  her.    Officers  oi 
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"  the  Navy  were  passing  her  every  hour  in  the  day.     The  fittings     ur?^^  » 

"  of  the  *  Oreto/  from  the  time  of  her  quitting  Liverpool,  up  to        ' 

"  the  present  time,  are  the  same,  with  the  exception  of  the  little 
'*  alteration  in  the  boats'  davits.  Four  of  them  were  lengthened 
**  two  feet.  That  is  the  only  alteration  since  she  left  Liverpool. 
*'  I  have  not,  since  the  '  Oreto  '  has  been  in  harbour,  attempted 
"  to  fit  her  out  in  any  shape  that  she  might  cruize  or  commit  any 
"  hostilities  against  any  foreign  state.  The  shipping  of  the 
'*  blocks  at  Cochrane's  anchorage  was  done  under  the  order 
*'  that  I  gave  when  at  Liverpool.  As  I  do  not  remember 
"  having  given  any  order  than  that  to  ship  blocks,  I  had  no 
"  intent,  nor  would  I  do  so,  to  use  the  '  Oreto  *  to  commit  hos- 
"  tilities  against  any  power  or  state.  Mr.  Lowe  never  gave  me 
*'  any  orders  to  strop  blocks,  or  any  other  orders  connected  with 
"  the  vessel.  Mr.  Lowe  took  sights  at  sea,  asking  me  to  allow 
"  him  to  do  so,  as  he  wanted  practice,  but  he  never  navigated 
**  the  vessel,  changed  her  course,  or  gave  any  orders  to  the  crew 
'*  with  my  knowledge.  I  was  present  when  Ward  was  ex- 
"  amined,  when  he  said  some  conversation  took  place  between 
"  Mr.  Lowe  and  myself  relative  to  the  vessel  being  for  the  South. 
"No  such  conversation  took  place  at  Cochrane's  anchorage,  or 
*'  at  any  other  time.  Mr.  Lowe  had  nothing  to  do  with  the 
"  removal  of  the  galley.  I  had  it  done  for  the  convenience  of 
**  the  men,  sus  it  was  too  hot  for  them  where  it  was  below." 

On  cross-examination  he  says  :  "  I  received  my  instructions  from 
"  Messrs.  Fosset,  Preston,  and  Co.,  as  to  the  voyage.  They  were 
"  written.  (The  instructions  were  produced.)  In  the  conversation 
"  referred  to  in  the  letter,  dated  22d  March  1862,  I  proposed 
*'  going  to  Nassau  instead  of  Havana.  No  instructions  were 
"  given  to  me  as  to  the  ultimate  destination  of  the  vessel  after 
**  she  reached  Nassau."  (Captain  Duguid  then  gives  some 
evidence  as  to  the  fittings  of  the  vessel,  but  as  it  does  not  aflect 
the  evidence  already  given  on  that  point,  there  is  no  necessity  to 
repeat  it.) 

"  I  saw  the  men  employed  at  Cochrane's  anchorage  stropping 
"  blocks ;  I  never  at  Cochrane's  anchorage  heard  those  blocks 
"  called  'gun-tackle  blocks.'  The  first  time  that  I  heard  the 
"  term  *  gun -tackle  blocks  *  used  was  in  this  Court.  I  have  not, 
**  that  I  am  aware  of,  any  blocks  on  board  the  '  Oreto '  called 
"  gun-tackle  blocks.  I  saw  in  the  log  book  of  the  ship  that 
'*  they  had  been  called  gun-tackle  blocks  ;  I  saw  that  entry 
"  since  the  vessel  arrived  here.  I  am  not  aware  whether  the 
"  entry  was  made  after  the  vessel  arrived  here.  On  the  16th  of 
"  May  there  is  an  entry  in  the  log  book,  *  Hands  employed 
"  'in  scraping  the  mainmast  and  stropping  the  gun-tackle 
**  '  blocks.'  There  is  a  word  struck  out  in  the  entry  in  the  log 
"  book  of  the  9th  of  June  ;  I  am  not  aware  of  my  having  struck 
"  it  out.  I  had  no  knowledge  whatever,  when  the  vessel  cleared 
*'  for  Havana,  that  she  was  ultimately  bound  to  the  Confe- 
"  derated  States  of  America.  I  have  no  knowledge  AV^hether 
"  the  vessel  was  to  return  to  Europe  or  not.     I  have  no  know- 
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^Ae  other.     I  have  no  knowledge  whatever 

The        "  ledge  one  J^^  ^^^  or  agreed  to  be  sold  to  any  persons  in 

^OMtro''    "  ^^^^^^  f^ei^te  States.     I  struck  out  some  parts  of  the  log 

•  "  *''\^but  I  ^^  ^^^  undertake  to  swear  that  I  struck  out  the 

"  ^^' .    ^2j^  entry  of  the  9th  of  June,  referred  to  as  follows, — 

'*  ''^oeiVed  on  boai-d  440  cai^es  of  shell  and  stowed  them  in  the 

(t  t  room'    After  ' the '  there  is  a  word  scratched  out, 

a  \yQiween  the  word  '  the '  and  *  room/     I  have  never  stated  that 

«  the  vessel  was  intended  for  a  vessel  of  war. 

"  The  galley  was  moved ;  the  caboose  was  in  the  galley  ;  it 
"  was  in  its  proper  place.  That  galley  was  in  the  mess  deck.  It 
'*  will  have  to  be  placed  there  again  before  the  vessel  can  go  to 
"  sea,  aa  it  was  only  shifted  for  the  convenience  of  the  men. 
"  When  I  was  preparing  to  go  to  sea  on  the  15th  of  June,  I  had 
"  not  attempted  to  remove  the  galley.  There  was  not  time ;  we 
"  could  have  done  it  after  the  anchor  was  up.  Where  it  was 
"  originally  placed,  it  was  not  near  the  magazine  ;  it  was  re- 
"  moved  as  far  as  possible  from  it.  If  the  magazine  was  filled 
"  with  powder,  I  think  it  would  be  quite  safe  if  the  galley  were 
"  in  its  proper  place. 

"  The  ship  while  at  Cochrane's  anchorage  was  frequently  visited 
**  by  Mr.  Lowe.  I  don't  know  when  Mr.  Lowe  left  this.  I 
"  think  he  left  in  a  vessel  called  the  '  Gordon '  or  « Nassau.'  I 
"  have  not  seen  him  since." 

The  question  now  to  be  decided  is,  whether  upon  a  careful 
consideration  of  the  evidence  there  appears  proof,  or  circum- 
stantial evidence  amounting  to  reasonable  proof,  that  a  vio- 
lation of  the  provisions  of  the  Foreign  Enlistment  Act  has 
been  committed  by  the  parties  having  charge  of  the  "  Oreto," 
1st,  by  attempting,  by  any  act  done  since  she  came  into 
this  colony,  to  lit  or  equip  the  "Oreto"  as  a  vessel  of 
war ;  2dly,  by  making  such  attempt  for  the  purpose  of  fitting 
and  equipping  her  as  a  vessel  of  war  for  the  service  of  the 
Confederated  States  of  America,  to  cruize  and  commit  hostili- 
ties against  the  citizens  of  the  United  States  of  America.  I  have 
already  said  that  what  took  place  hefoi^e  the  vessel  came  here  can 
only  be  received  as  elucidatory  or  explanatory  of  what  occurred 
smce  that  time.  Two  facts  have  been  proved,  both  of  which,  it 
has  been  contended,  are  violations  of  the  Act.  One  is,  that  while 
the  vessel  lay  at  Cochrane's  anchorage  some  blocks  were  stropped 
in  such  a  manner  that  they  might  be  used  as  gun-tackle  blocks, 
and  that  they  were  so  called  in  an  entry  in  the  ship*s  log  book, 
and  by  some  of  the  crew.  The  other,  that  a  number  of  boxes 
containing  shells  were  put  in  the  ship  after  she  came  into  this 
harbour,  and  were  taken  out  again. 

I  first  notice  the  evidence  relating  to  the  shells. 

A  permission  from  the  Governor  in  Council  to  ship  cargo  in 
the  *'  Oreto  "  has  been  given  in  evidence ;  this  does  not  prohibit 
any  kind  of  cargo ;  shells  might,  therefore,  be  shipped  under  it 
as  well  as  any  other  kind  of  cargo.  It  appears,  by  the  evidence 
of  Mr.  Harris,  one  of  the  consignees  of  the  vessel,  that  everything 
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relating  to  the  shipment  of  the  shells  was  done  openly  and  bond     ^^  ^^®  „ 

fide.     It  was  observed  by  the  Advocate  General  that  penal  sta-        ^' 

tutes  need  not  now  be  construed  so  strictly  as  they  formerly  were. 
Supposing  that  to  be  the  case,  there  is  no  doubt  that  it  is  neces- 
sary to  act  on  them  with  great  caution.  Now,  what  is  the  proof 
that  these  shells  were  intended  for  the  arming  of  the  vessel  ? 
Why  is  it  not  as  probable  that  they  were  intended  to  be  carried 
as  many  similar  cargoes  have  been,  and  landed  at  some  other 
port  ?  Mr.  Harris,  who  shipped  them,  swears  they  were  intended 
as  cargo.  Captain  Duguid  does  the  same,  and  so  does  Mr.  Bug- 
gan,  the  chief  mate.  What  proof  is  there,  either  direct  or  circum- 
stantial, that  these  gentlemen  have  sworn  to  what  is  false  ?  It 
will  be  remembered  that  these  shells  were  taken  out  of  the 
"  Oreto,"  and  landed  before  the  vessel  was  seized.  The  original 
intention^  therefore,  with  regard  to  the  shells,  whatever  it  may 
have  been,  had  been  abandoned  before  the  seizure  was  made.  Is, 
then,  the  mere  probability  that  such  original  intention  was  to 
arm  and  equip  the  vessel  for  war  purposes  sufficient  for  imputing 
the  crime  of  perjury  to  Mr.  Harris,  to  Captain  Duguid,  and  to 
Mr.  Duggan,  and  for  the  condemnation  of  the  vessel  for  a  viola- 
tion of  the  Foreign  Enlistment  Act  ?    I  certainly  think  not. 

The  stropping  of  the  blocks  now  alone  remains  to  be  con- 
sidered. 

While  the  vessel  lay  at  Cochrane's  anchorage  strops  were  put 
on  some  blocks,  which  had  been  brought  in  her  from  England. 
The  blocks  so  stropped  might  be  used  as  gun-tackle  blocks,  but 
blocks  so  stropped  may  also  be  used  for  the  ordinary  purposes  of 
a  merchant  ship.  What  proof  is  there^  then5  that  they  were  to 
be  used  as  gun  tackle  ?  Ist,  It  is  contended,  because  they  were 
named  gun-tackle  blocks  in  an  entry  in  the  ship's  log  book,  and 
were  so  called  by  some  of  the  crew  ;  2dly,  because  there  were 
more  of  them  than  could  be  required  for  the  ordinary  use  of  the 
ship  as  luff  tackle,  or  watch  tackle^  and  then,  it  is  argued,  if  the 
blocks  were  intended  as  gun-tackle  blocks,  the  "  Oreto  "  having 
been  constructed  as  a  war  vessel,  it  is  to  be  infeiTcd  that  they 
were  intended  for  her  equipment. 

The  other  side,  in  reply,  contendy  1st,  that  as  the  tackle  might 
be  used  for  either  of  the  purposes  before  mentioned,  the  mere  cir- 
cumstance of  the  mate,  in  his  entry  in  the  log  book,  or  some  of 
the  crew,  not  knowing  for  what  they  were  really  intended, 
choosing  to  call  them  gun-tackle  blocks,  is  no  proof  whatever 
that  the  owners  of  the  vessel  intended  to  use  them  as  such ; 
2dly,  that  the  evidence  of  Captains  Parke,  Kaisbeck,  Waters, 
and  Eustice,  all  master  mariners,  and  men  of  much  experience 
has  proved  that  the  number  of  blocks  on  board  the  ''  Oreto  "  is 
not  at  all  greater  than  woidd  be  required  for  the  ordinary  pur- 
poses of  the  ship,  especially  as  she  is  a  new  vessel,  on  board  of 
which  a  greater  number  of  spare  blocks  is  usually  provided  than 
is  to  be  found  in  vessels  that  have  been  in  use.  That  Captain 
Duguid  unequivocally  states,  in  his  evidence,  that  the  blocks 
were  solely  for  the  ordinary  use  of  the  vessel,  and  were  never 
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''OBflTo.**     Intended  to  be  used  as  gun-tackle  blocks.      That  he  never 
— —        ordered  them  to  be  stropped  as  such,  or  heard  them  called  so 
until  he  heard  the  evidence  given  in  this  Court. 

Comparing,  then,  the  evidence  on  the  one  side  with  that  on 
the  other^  I  agree  in  the  opinion  that  the  mere  fisLct  of  blocks 
which  might  be  used  for  other  purposes  being  caUed  gun-tackle^ 
blocks  by  persons  who  did  not  know  for  what  purpose  they  were 
intended,  is  not  proof  that  they  were  intended  to  be  used  as  gun- 
tackle  blocks.  I  think  that  as  the  fact  of  there  being  more  blodcs 
on  board  the  "Oreto''  than  were  required  for  her  use,  is  a 
matter  of  professional  opinion;  and  as  the  opinion  of  several 
master  mariners  quite  competent  to  form  a  correct  one  has  been 
given  in  evidence,  that  there  were  Tiot  more  blocks  on  board  the 
vessel  than  might  have  been  required  for  ordinary  use,  I  ought 
not,  in  the  absence  of  any  valid  and  produceable  reason  for  so 
doing,  to  adopt  the  opinion  of  one  party  in  preference  to  that  of 
the  other.  The  consequence  of  which  is,  that  the  fact  of  there 
being  more  blocks  than  could  be  required  for  the  ordinary  use  of 
the  vessel  is  not  sufficiently  proved. 

Lastly,  I  see  no  evidence  to  invalidate  the  direct  and  positive 
testimony  of  Captain  Duguid,  that  the  blocks  were  not  intended 
to  be  used  as  gun-tackle  blocks. 
>  If  there  is  not  enough  proof  that  the  blocks  in  question  were 

intended  to  be  used  as  gun-tackle  blocks,  any  observation  as  to 
the  probability  arising  from  the  construction  of  the  ship  that 
they  were  for  her  equipment  becomes  unnecessary. 

If  the  evidence  given  to  prove  that  any  act  has  been  done 
here  subjecting  the  vessel  to  the  penalties  of  the  Foreign  Enlist- 
ment Act  is  not  sufficient  for  that  purpose,  it  is,  perhaps, 
superfluous  to  say  anything  about  the  capacity  of  the  vessel  to 
take  cargo,  or  her  connexion  with  the  Southern  States  of  America. 
I  will,  however  observe,  that  although  the  ship  may  not  be 
calculated  to  carry  the  ordinary  bulky  cargo  of  merchant  ships, 
yet  there  are  certain  kinds  of  cargo  of  which  she  might  carry  a 
considerable  quantity.  For  example,  there  were  some  hundreds 
of  boxes  of  shells  put  on  board  of  her,  and  these  were  stowed 
in  a  compartment  called  the  shell  room.  There  yet  remained 
what  is  called  the  magazine,  the  light  rooms,  and  other  places, 
besides  the  cabin.  Into  these  a  very  large  number  of  muskets, 
sabres,  pistols,  and  other  warlike  instruments  and  ammunition 
might  be  stowed.  And  it  is  not  improbable  that  a  fast  vessel  of 
this  description  might  be  used  for  what  is  called  "  running  the 
*'  blockade,"  an  employment  which,  however  improper  in  itself, 
would  not  subject  the  vessel  to  forfeiture  here. 

I  think,  too,  that  the  evidence  connecting  the  "  Oreto  "  with  the 
Confederate  States  of  America,  as  a  vessel  to  be  used  in  their 
service  to  cruize  against  the  United  States  of  America,  is  but 
slight.  It  rests  entirely  on  her  connexion  with  a  gentleman 
named  Lowe,  who  came  out  passenger  in  her,  and  some  evidence 
has  been  given,  from  which  it  may  be  inferred  that  this  Mr.  Lowe 
is  connected  in  some  way  with  the  Southern  States.     He  is  said 
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by  some  of  the  crew  to  have  exercised  some  control  over  the     ^^  The  ^ 

"  Oreto."     This  is  denied,  on  oath,  by  Mr.  Harris  and  Captain         ^^^' 

Duguid.     But,  assuming  it  to  be  true,  and  assuming  also  that 

Mr.  Lowe  is  connected  with  the  Confederate  States,  no  one  can 

state  that  Mr.  Lowe,  or  his  employers,  if  he  have  any,  may  not 

have  engaged  the  "  Oreto  "  for  the  purpose  of  carrying  munitions 

of  war,  which  we  have  seen  she  is  capable  of  doing,  and  this 

would  not  have  been  an  infringement  of  the  Act  under  which 

she  is  libelled.     But  the  evidence  connecting  the  "  Oreto "  with 

the  Confederated  States  rests  almost  entirely  on  the  evidence  of 

the  steward  Ward,  whose  testimony  I  have  already  explained 

my  reasons  for  receiving  with  much  doubt. 

Under  all  the  circumstances  of  the  case,  I  do  not  feel  that  I 
should  be  justified  in  condemning  the  "  Oreto/'  She  will  there- 
fore be  restored. 

With  respect  to  costs,  although  I  am  of  opinion  that  there  is 
not  sufficient  evidence  of  illegal  conduct  to  condemn  the  vessel, 
yet,  I  think  all  the  circumstances  of  the  case  taken  together 
were  sufficient  to  justify  strong  suspicion  that  an  attempt  was 
being  made  to  infringe  that  neutrality  so  wisely  determined 
upon  by  Her  Majesty's  Government.  It  is  the  duty  of  the 
officers  of  Her  Majesty's  Navj^  to  prevent,  as  far  as  may  be  in 
their  power,  any  such  infringement  of  the  neutrality.  I  think 
that  Captain  Hickley  had  primd  fadU  grounds  for  seizing  the 
"  Oreto,"  and  I  therefore  decree  that  each  party  pay  his  own 
costs. 
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